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Chaboes  fob  Coixbctino  Pension. — To  an  indictment  for  retaining  a 
greater  stun  than  the  statutory  allowance  for  collecting  a  widow's  pension, 
it  is  a  good  plea  that  the  husband  of  the*  applicant,  for  whose  services  the 
pension  was  sought,  was  charged  on  the  rolls  of  the  War  Department  as 
a  deserter,  and  that  it  was  agreed  between  defendant  and  the  applicant 
that  he  should  receive  one-half  of  the  first  payment  on  account  of  the 
pensioo,  less  costs  and  expenses,  for  his  services  in  causing  such  charge 
to  be  removed. 

1  w 
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To  an  indictment  for  a  violation  of  Revieed  Statutes,  § 
5485,  in  retaining  a  greater  compensation  than  allowed  by 
law  for  prosecuting  a  claim  for  a  widow's  pension,  defendant 
pleaded  that  the  husband  of  the  applicant  for  whose  service 
the  pension  was  sought,  was  charged  on  the  rolls  of  the  War 
Department  as  a  deserter;  that  no  pension  could  be  allowed 
till  such  charge  was  removed;  that  it  was  accordingly  agreed 
between  him  and  the  widow  that  he  should  receive  one-half 
of  the  first  payment  on  account  of  the  pension ;  (such  pay- 
ment being  about  $1,200,)  less  his  costs  and  expenses,  for 
services  in  causing  such  charge  to  be  removed,  and  the  fur- 
ther sum  of  $10  for  prosecuting  her  claim  for  the  pension, 
all  of  which  was  done,  etc. 

To  this  plea  the  District  Attorney  demurred. 

George  Andrews^  District  Attorney,  for  the  United  States. 

W.  O,  Henderson^  for  defendant  • 

Brown,  J. — By  Revised  Statutes,  §  5485,  it  is  provided 
that  "any  agent  or  attorney,  or  any  other  person  instru- 
mental in  prosecuting  any  claim  for  pension  or  bounty  land, 
who  shall  directly  or  indirectly  contract  for,  demand  or 
receive,  or  retain  a  greater  compensation  for  his  services" 
than  is  elsewhere  provided,  "  shall  be  deemed  guilty  of  a  high 

misdemeanor." 

This  compensation  is  "such  as  the  commissioner  of  pen- 
sions shall  direct  to  be  paid  to  him,  not  exceeding  $25;  § 
4785.  And  in  case  no  agreement  is  made  with  the  appli- 
cant, and  filed  with,  and  approved  by,  the  commissioner,  the 
fee  shall  be  $10,  and  no  more;  §  4786. 

The  section  first  above  quoted  being  not  only  penal  in  its 
character,  but  in  derogation  of  the  common  law  right  of 
every  person  to  make  his  own  bargain,  should  receive  a  strict 
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construction.  The  design  of  the  act  was  to  prevent  exorbi- 
tant charges  being  extorted  by  pension  solicitoi-s  from  a  class 
of  persons  who  are  nsually  illy  able  to  pay  them,  or  to  assert 
their  rights  against  parties  who  hold  the  money  in  their 
hands.  It  was  intended  to  fix  a  fair  compensation  for  the 
labor  nsnally  and  ordinarily  necessary  in  obtaining  a  pension, 
but  not  for  extraordinary  services  performed  in  a  different 
department  for  a  different  purpose,  although  the  ultimate 
object  of  those  services  may  be  the  obtaining  of  a  pension. 
The  labor  involved  in  procuring  a  widow's  pension  is  ordi- 
narily very  slight,  consisting  merely  in  filling  out  a  blank 
petition  and  afiidavits  showing  the  enlistment  and  death  of 
the  soldier,  his  marriage  to  the  petitioner,  and  the  number 
and  ages  of  her  minor  children.  •  The  records  of  the  War 
Department  are  then  referred  to  to  confirm  the  fact  of  enlist- 
ment and  death.  For  these  services  $10  was  regarded  as  a  fair 
compensation,  although  the  parties  may  contract  for  the  pay- 
ment of  $25,  provided  a  prior  agreement  be  made  to  that  effect, 
and  filed  with,  and  approved  by  the  commissioner.  Clearly  the 
statute  covers  only  services,  and  the  attorney  would  still  be 
entitled  to  charge  for  expenses  incurred  in  procuring  testimony. 

But  in  the  case  under  consideration,  defendant  was  called 
upon  to  perform  a  service  entirely  distinct  from  that  nsually 
required  in  such  cases.  The  soldier  was  registered  as  a 
deserter  on  the  rolls  of  the  War  Department,  and  until 
that  charge  was  disproved  his  widow  could  not  recover  her 
pension;  §§  2438,  4749. 

Although  in  the  particular  case  the  service  was  performed 
in  aid  of  the  pepsion,  it  was  essentially  a  distinct  service  and 
might  have  been  required  for  another  and  different  purpose. 
A  deserter  loses  his  right  of  citizenship,  §  1996;  he  cannot 
enlist  in  the  army  or  navy  of  the  United  States,  §§  1118, 
1420;  and  an  officer  mustering  him  in  would  be  subject  to 
punishment,  §  1342,  article   3.     The  records   of  the  War 
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Department  will  only  be  corrected  by  plenary  proof  of  mis 
take,  and  when  a  claim  for  a  pension  has  once  been  advanced 
it  must  be  prosecuted  to  completion  in  five  years,  §  4717. 
It  will  be  readily  perceived  that  it  may  become  an  object  of 
the  utmost  importance,  to  have  a  charge  of  desertion  stricken 
out  for  other  purposes  than  obtaining  a  pension.  The  diflS 
culty  of  securing  the  requisite  evidence  is  frequently  very 
great,  and  in  this  case,  it  was  admitted  that  an  expense  of 
over  $300  had  been  incurred  by  the  defendant  for  that  pur- 
pose. To  limit  his  compensation  in  such  a  case  to  $10  would 
be  an  adherence  to  the  letter  of  the  statute  which  Congress 
could  not  have  contemplated. 

It  is  believed  no  authority  can  be  found  exactly  in  point; 
but  a  class  of  cases  arising  under  the  usury  laws  announce 
the  principle  here  involved,  viz.:  that  when  a  lender  has 
made  unusual  effort  or  incurred  extraordinary  expense  in 
connection  with  the  loan,  an  agreement  to  repay  his  charges 
for  services  and  disbursements,  if  made  in  good  faith  and  not 
merely  as  an  evasion,  will  not  be  deemed  usurious.  In  the 
early  case  of  Aitriol  v.  Thomas^  2  Term  Reports,  52,  it  was 
held  that  where  a  bill  endorsed  over  is  not  duly  paid,  the 
indorsee  may  charge  the  indorser  with  exchange,  and  other 
incidental  expenses  beyond  the  amount  of  legal  interest,  if 
such  charges  be  reasonably  warranted  by  custom  and  not 
made  a  color  for  usury.  This  authority  was  followed  in 
Palmer  v.  Baker ^  1  Maule  &  Selwyn,  56 ;  and  in  Baynea  v. 
Fry^  15  Vesey,  120.  In  Harger  v.  McCulloch^  2  Dennison, 
119,  it  was  held  that  where  a  creditor  at  the  request  of  the 
debtor,  and  upon  his  express  promise  to  pay  the  expenses, 
took  a  journey  to  the  residence  of  the  latter  with  a  view  to 
settling  the  "demand,  and  afterwards  included  such  expenses 
in  a  security  taken  for  the  debt;  the  security  was  not  usu- 
rious. This  case  was  approved  in  Thurston  v.  Cornell^  38 
New  York,  281,  in  which  it  was  held  that  where  a  party 
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solicited  to  make  a  loao,  and  to  procure  the  means  of  doing 
so,  mast  spend  time,  and  incur  trouble  and  expense  in  col- 
lecting the  same  from  others,  and  does  this  at  the  request  of 
the  borrower,  and  upon  his  agreement  to  pay  for  such  ser- 
vices and  expenses,  the  transaction  is  not  usurious.  Whether 
the  payment  upon  a  loan  of  more  than  the  legal  rate  of  in- 
terest is  usurious,  depends  upon  the  particular  facts  of  the 
case  and  the  intention  of  the  parties,  and  these  are  questions 
for  the  jury.  If  paid  for  the  loan  or  forbearance  of  money 
it  is  usury,  but  if  the  excess  is  for  other  good  and  valuable 
considerations,  not  interposed  as  a  device  to  cover  usury,  the 
transaction  is  not  usurious.  The  same  principle  was  stated 
in  Eaton  v.  Alger j  2  Keys,  41,  in  which  the  court  observe: 
"  even  where  the  lender,  without  t^ny  special  agreement  with 
the  borrower,  in  addition  to  lawful  interest,  takes  a  commis- 
sion, by  way  of  compensation  for  trouble  and  expense  neces- 
sarily incurred  in  and  about  the  business  of  the  loan,  the 
transaction  would  be  supported,  provided  such  commission 
was  not  intended  as  a  device  to  cover  a  usurious  loan." 

See,  also,  to  the  same  effect,  Eldridge  v.  Reed^  2  Sweeny, 
155;  Beadle  v.  Munson^  30  Connecticut,  175;  Gamhril  v. 
Doe,  8  Blackford,  140*;  Smith  v.  Silvers,  32  Indiana,  321 ; 
Smith  V.  The  Munde  National  Bank,  20  Indiana,  158; 
Tyler  on  Usury,  130. 

In  the  case  under  consideration,  if  the  agreement  set  up 
in  the  plea  were  made  in  good  faith,  for  services  actually 
performed  as  therein  stated,  and  not  as  a  mere  pretext  for 
charging  more  than  the  statute  allowed  for  obtaiTiing  a 
pension,  the  defendant  is  entitled  to  an  acquittal. 

I  am  not  called  upon  to  determine  whether  his  charge  be 
reasonable  or  not;  that  must  be  litigated  in  another  forum ;  the 
question  of  good  faith  only  is  here  involved  and  that  must 
be  submitted  to  a  jury. 

An  order  will  be  entered  overruling  the  demurrer. 
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Term,  1877. 

In  the  admiralty,  the  court  will  not,  on  mere  motion,  at  a  subsequent 
term,  set  aside  a  decree  made  at  the  hearing. 

The  facts  are  fully  stated  by  the  court. 
Newberry^  Pond  <&  Browrij  for  the  motion. 

Ingersoll  <fi  Williamson^  and  Willey^  Terrell  cfe  Sherman 
contra. 

Welker,  J. — At  the  January  term,  1876,  of  this  court 
(on  22d  February)  this  cause  came  on  for  trial  on  the  issue, 
the  respondents  and  claimants  or  their  proctors  not  being 
present.  The  libellant  demanding  a  trial  the  same  was  had 
and  a  decree  entered  for  him.  Notice  of  appeal  was  entered 
by  order  of  the  court  on  behalf  of  claimants  and  respond- 
ents. No  appeal  was  taken.  Afterward,  at  the  April  term, 
1876,  of  this  court,  to-wit:  on  the  4th  day  of  May,  the 
claimants  and  respondents  filed  a  motion  to  set  aside  the 
decree  for  the  reason  that  the  hearing  upon  which  the  same 
was  rendered,  and  its  rendition  was  a  surprise  upon  the 
respondents  and  proctors  in  the  cause. 

This  cause  was  commenced  on  the  3d  day  of  October,  A. 
D.  1870.  The  claim  of  the  respondents  and  their  answer 
were  filed  on  the  21st  day  of  November,  A.  D.  1870,  and 
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had  been  continued  from  term  to  term  until  the  term  at 
which  it  was  tried. 

Numerous  affidavits  are  filed  in  support  of  the  motion, 
and  also  affidavits  against  it 

It  appears  in  substance  from  the  affidavits  of  the  respond- 
ents, that  their  proctors  resided  at  Detroit,  and  those  of  the 
libellants  at  Cleveland.  That  Moore  &  Griffin,  who  reside 
at  Detroit,  as  proctors  for  the  libellants,  had  served  notice 
upon  respondents'  proctors  to  take  depositions  at  Detroit  in 
1873  and  in  1874;  that  depositions  were  taken  under  that 
notice  by  Moore  &  Griffin;  that  ever  since  this  cause  was 
commenced  the  proctors  of  the  respondents  had  the  constant 
assurance  from  Mr.  Moore,  one  of  the  firm,  that  notice  would 
be  given  them  of  the  trial  of  the  cause,  and  that  reliance 
was  placed  upon  that  assurance,  and  no  such  notice  was  ever 
given. 

It  also  appears  that  Moore  &  Griffin  were  only  employed 
to  take  the  testimony  at  Detroit,  and  were  not  present  at  the 
trial  or  knew  of  it,  trial  being  coj^ducted  by  the  proctors  of 
record  at  Cleveland.  Affidavits  were  also  presented  by  libel- 
lants, tending  to  show  notice  of  intent  to  demand  trial  at  the 
Jaimary  term;  and  others  on  behalf  of  respondents  denying 
any  notice.  No  allegations  are  made  of  any  fraud  practiced 
by  libellants  or  their  proctors,  except  the  failure  of  Moore  to 
give  notice  to  respondents'  proctors  of  intent  to  demand  a 
hearing;  nor  does  it  appear  that  the  proctors  of  record  at 
Cleveland  had  any  knowledge  of  the  arrangement  with 
Moore  as  stated. 

But  the  Tiew  I  take  of  the  motion  makes  it  unnecessary 
to  consider  the  affidavits  on  either  side. 

The  motion  is  made  after  the  term  at  which  the  trial  was 
had  and  decree  entered.  Can  a  decree  be  thus  set  aside  at  a 
subsequent  term  of  the  court?  Or  should  a  motion  for  that 
pur^tose  be  considered  when  not  filed  at  the  term? 
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There  are  iiamerous  anthorities  for  setting  aside  decrees 
pro  confe880  in  chancery  obtained  by  fraud  at  a  subsequent 
term,  but  only  on  petition  filed  in  regular  form  for  that  pur- 
pose, and  on  which  evidence  can  be  taken  in  the  regular  way 
to  establish  the  fraud.  But  I  find  no  case  in  admiralty 
where  a  decree  on  a  hearing  was  set  aside  on  motion  at  a 
subsequent  terra. 

By  general  Admiralty  rules  29  and  40,  it  is  provided  that 
the  court  may,  in  its  discretion,  upon  the  motion  of  the 
defendant  and  payment  of  costs,  rescind  a  decree  in  any  suit 
in  which  on  account  of  his  contumacy  and  default  the  matter 
of  the  libel  shall  have  been  decreed  against  him,  and  grant  a 
rehearing  thereof  at  any  time  within  ten  days  after  the 
decree  has  been  entered. 

In  an  early  case,  The  Illinois,  Judge  Wilkins,  of  the 
Eastern  District  of  Michigan,  refused  to  set  aside  a  decree 
after  the  lapse  of  ten  days,  in  a  case  where  the  decree  had 
been  entered  up  in  the  absence  of  the  respondent  or  his  proc- 
tor, who  was  at  the  -time  engaged  in  trying  a  case  in  one  of 
the  country  circuits;  holding  that  he  had  no  power  to  do  so 
after  the  lapse  of  ten  days.  This  rule  was  adopted  in  the  case 
of  Norihop  V.  Gregory,  2  Abb.  U.  S.  503,  by  Judge  Longyear, 
of  the  same  district,  holding  that  a  motion  to  open  a  decree  in 
admiralty  entered  by  default  must  be  made  within  ten  days 
after  the  entry  of  the  decree.  These  decisions,  in  a  recent 
case  decided  by  Judge  Brown,  Thorapaon  v.  Carson,  of  the 
same  district,  were  cited  and  approved  by  him — (manuscript.) 

The  general  rule  is  that  after  the  adjournment  of  the  term, 
courts  have  no  power  to  change  their  judgment  or  decree  on 
a  mere  motion.  Other  machinery  has  been  devised  in  the 
law  to  correct  errors  at  subsequent  terms  which  must  be  used 
for  tliat  purpose. 

This  motion,  not  having  been  filed  until  after  the  adjourn- 
ment of  the  January  term,  cannot,  therefore,  be  granted  and 
must  be  overruled. 
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AlfNA  M.  BUELL  v.  THE  CONNECTICUT  MUTUAL 
LIFE  INSURANCE  COMPANY. 
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life  insueance waeeantie8  and  miseepee8entati0ns  on  an 

application  for  life  insurance. 

1.  Statements  in  an  application  for  insurance  or  answers  to  questions 
are  either  warranties  or  representations.  If  warranties  then  materiality, 
or  want  of  materiality  as  to  the  risk  has  nothing  to  do  with  the  contract. 
The  only  question  is  were  they  untrue,  and,  if  so,  the  policy  is  void.  But 
if  representations,  then  to  avoid  the  policy  they  must  be  substantially 
and  materially  untrue,  or  made  for  the  purpose  of  fraud!  * 

2.  The  true  rule  as  to  what  amounts  to  a  warranty  or  what  amounts  to 
a  representation,  is:  whenever  the  answers  are  responsive  to  direct  ques* 
tions  asked  by  the  insurance  company,  they  are  to  be  regarded  as  war- 
ranties, and  where  they  are  not  so  responsive,  but  volunteered  without 
being  called  for,  they  should  be  construed  to  be  mere  representations. 

Heard  on  demurrer  to  second  defense. 
The  facts  appear  fully  in  the  opinion. 

R.  P.  <fe  H.  C.  Manney^  for  demurrer. 

BisTvop  cfe  Adonis,  contra. 

Welker,  J. — This  suit  is  founded  upon  a  policy  of  in- 
surance upon  the  life  of  Jeptha  0.  Buell,  for  the  benefit  of 
his  wife,  the  plaintiff. 

The  defendant,  as  a  second  defense  to  the  action,  sets  up 
in  its  answer  that  in  the  declaration  made  at  the  time  of  the 
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application  for  insurance,  among  other  things,  the  plaintiff 
says:  "And  I  do  hereby  agree  that  the  answers  given  to  the 
following  questions  and  the  accompanying  statements,  and 
this"  declaration  shall  be  the  basis  and  form  part  of  the  con- 
tract or  policy  between  me  and  said  company;  and  if  the 
same  be  not  in  all  respect^  true  and  correctly  stated,  the  said 
policy  shall  be  void." 

That  among  the  questions  in  said  declaration  above  referred 
to,  was  the  following  question :  "  Has  father,  mother,  brother, 
or  sister  of  the  party  died,  or  been  afflicted  with  consump- 
tion, or  any  disease  of  the  lungs,  or  insanity?  If  so,  state 
full  particulars  of  each  case."  That  the  answer  to  the  above 
question  given  by  the  plaintiff  was  as  follows:  "ISo.  Father 
died  from  exposure  in  water;  age  58.  Mother  living;  age 
about  50."  That  the  policy  issued  upon  said  declaration  and 
questions  and  answers,  and  sued  upon,  contains  the  following 
conditions,  to-wit:  "And  it  is  also  understood  and  agreed  to 
be  the  true  intent  and  meaning  hereof,  that  if  the  proposals, 
answers  and  declaration  made  by  the  said  Anna  M.  Buell, 
and  bearing  date  the  19th  day  of  March,  1866,  and  which 
are  hereby  made  part  and  parcel  of  this  policy  as  fully  as  if 
herein  recited,  and  upon  the  faith  of  which  this  agreement 
is  made,  shall  be  found  in  any  respect  untrue,  then,  in  such 
case,  this  policy  shall  be  null  and  void."  The  defendant 
avers  that  the  said  answer  above  stated  was  not  in  all  respects 
true  and  correctly  stated,  but  was  incorrect  and  untrue  in 
this,  the  father  of  said  Jeptha  C.  did  not  die  at  the  age  of 
58,  but  he  died  before  he  was  of  the  age  of  30  years. 
Wherefore  the  defendant  says  said  policy  was  and  is  void 
and  of  no  effect,  and  said  plaintiff  is  not  entitled  to  recover 
any  amount  against  the  defendant. 

To  this  answer  the  plaintiff  files  her  demurrer,  alleging  as 
reason  therefor,  that  all  of  said  statements  and  alleorations 
are  redundant  and  irrelevant,  ^nd  constitute  no  defense  to 
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the  plaintiff's  action.  The  demurrer  admits  that  the  answer 
to  the  question  as  stated  in  respect  to  the  age  of  the  father 
at  the  time  of  his  death  was  untrue  and  incorrect.  That 
;  being  the  fact,  does  it  constitute  a  defense  to  this  action^ 

Statements  in  the  application  for  insurance  in  the  declara- 
tion, or  answers  to  the  questions  are  either  warranties  or 
representations.  If  warranties  then  materiality,  or  want  of 
materiality  as  to  the  risk  has  nothing  to  do  with  the  contract. 
The  only  question  is  were  they  untrue,  and  if  so  the  policy 
is  void.  But  if  representations,  then  to  avoid  the  policy 
they  must  be  substantially  and  materially  untrue,  or  made 
for  the  purpose  of  fraud. 

In  2  O.  S.  E.  464,  the  Supreme  Court  of  Ohio  say: 
^'The  distinction  between  a  warranty  and  a  representation  is 
easily  comprehended;  the  difficulty  only  arises  in  its  applica- 
tion to  particular  cases."  "An  express  warranty  is  a  stipu- 
lation in  writing  on  the  face  of  the  policy,  on  the  literal 
truth  or  fulfillment  of  which  the  validity  of  the  entire  con- 
tract depends."  "  It  may  be  contained  in  another  paper,  if 
distinctly  referred  to  in  it  and  expressly  made  a  part  of  the 
contract  between  the  parties."  A  representation  is  defined  to 
be,  "a  verbal  or  written  statement  made  by  the  assured  to 
the  underwriter,  before  the  subscription  of  the  policy,  as  to 
the  existence  of  some  fact  or  state  of  fact  tending  to  induce 
the  undenvriter  more  readily  to  assume  the  risk  by  dimin- 
ishing the  estimate  he  would  otherwise  have  formed  of  it." 

In  the  case  of  Campbell  v.  N.  E,  Ins,  Co.^  98  Mass.  381, 
in  defining  what  is  a  warranty  and  what  is  merely  a  repre- 
sentation, the  court  say:  "When  statements  or  engagements 
on  the  part  of  the  insured  are  inserted,  or  referred  to  in  the 
policy  itself,  it  often  becomes  difficult  to  determine  to  which 
class  they  belong.  If  they  appear  on  the  face  of  the  policy 
they  do  not  necessarily  become  warranties.  Their  character 
will  depend  upon  the  form  of  the  expression  used,  the  ap- 
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parent  purpose  of  the  insertion,  and  sometimes  upon  the 
connection  or  relation  to  the  other  parts  of  the  instrument" 

Upon  this  subject  our  Supreme  Court,  in  2  O.  S.  R.,  say: 
"But  it  is  by  no  means  *  *  *  clear  that  what  is  in  its 
nature  preliminary  and  designed  for  the  information  of  the 
underwriter,  will  so  change  its  character  as  not  to  be  satisfied 
by  a  substantial  compliance;  from  the  fact  that  it  is,  by 
appropriate  words  in  the  policy,  made  a  part  of  it," 

But  I  am  referred  to  the  case  JeffrieSy  Administrator  of 
Kennedy^  deceased^  v.  Economical  Life  Ins.  Co.^  22  Wall. 
47,  recently  decided  by  the  Supreme  Court  of  the  United 
States  as  decisive  of  the  question  made  upon  this  demurrer. 
In  that  case  there  were  two  questions  asked  the  insured: 
1.  Whether  he  was  married  or  single?  The  answer  to  which 
was  that  he  was  single.  2.  Had  any  application  been  made 
to  any  other  company,  and  if  so,  when?  The  answer  to 
which  was  "No."  The  answers  to  both  questions  were 
alleged  to  be  untrue.  The  court  held  that  the  answers  to 
these  questions  constituted  a  part  of  the  contract,  and  if 
untrue,  whether  they  were  material  to  the  risk  or  not,  would 
avoid  the  policy.  The  court  did  not  seem  to  put  this  upon 
the  ground  alone  that  the  answers  constituted  warranties, 
but  that  they  formed  a  part  of  the  contract  and  were  ex- 
pressly made  so  by  the  parties,  and  the  court  would  not 
inquire  as  to  the  materiality,  because  the  parties  had  them- 
selves deemed  them  material.  How  did  they  become  mate- 
rial?  It  will  be  observed  that  both  of  these  answers  were 
direct  responses  to  the  questions,  and  that  by  the  direct  form 
of  the  questions  the  answers  necessarily  became  a  part  of  the 
contract     How  is  it  in  that  respect  in  the  case  before  us? 

The  falsity  complained  of  in  the  answer  consists  only  in 
reference  to  the  age  at  which  the  father  died.  This  certainly 
was  not  inquired  of  in  the  question,  unless  we  are  to  find  it 
in  that  part  of  it  which  reads:  "If  so,  state  full  particulars 
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of  each  case."  Tliis  part  of  the  question  was  evidently  in- 
tended to  reach  simply  the  particulars  of  the  death,  or  afflic- 
tion of  the  near  relatives,  to  ascertain  the  character  and 
nature  of  the  disease — its  extent,  whether  produced  from 
recent  causes  or  hereditary  in  the  family,  in  order  to  deter- 
mine whether  Buell  was  a  proper  subject  to  insure.  It  is 
exceedingly  doubtful  whether  the  question  is  really  definite 
enough  to  require  the  answer  to  state  whether  the  father  was 
dead  at  all,  if  he  did  not  die  of  consumption,  or  disease  of 
the  lungs,  or  insanity.  I  think  the  question  fairly  means, 
not  whether  the  father,  etc.,  had  died  of  any  disease,  or  from 
any  cause,  but  whether  he  had  died  of,  or  been  afflicted  with, 
consumption  or  any  disease  of  the  lungs,  or  insanity.  This 
being  the  fair  import  of  the  question,  "No"  was  a  complete 
answer  to  it,  and  the  remainder  of  the  answer  w^s  uncalled 
for  and  not  responsive  to  the  question.  But  suppose  that  be 
so,  defendant  claims  that  it  is  nevertheless  an  answer  of  some 
sort  and  therefore  an  important  part  of  the  contract.  The 
reply  to  that  is,  that  the  declaration  which  relates  to  the 
answers  to  questions  to  be  made  by  plaintiff,  and  which  it 
was  agi*eed  should  be  made  part  of  the  contract,  must  be 
construed  to,  and  does  mean,  such  answers  as  are  responsive 
to  the  questions  and  such  as  may  be  called  for  by  the  de- 
fendant; and  that  it  does  not  cover  such  answers  as  may 
be  volunteered  and  irrelevant,  and  that  amount  to  mere 
representations. 

In  the  light  of  the  cases  in  98  Mass.,  and  2  O.  S.  E.,  I 
may  be  allowed  to  say  that  not  all  the  statements  in  the 
application  or  writing  are  to  be  regarded  as  waiTanties,  but 
some  may  be  regarded  as  mere  representations.  I  do  not 
think  the  case  of  Jeffries  v.  Economical  Insurance  Company 
is  at  all  at  variance  with  this  construction.  In  that  case  the 
questions  directly  called  for  the  answers,  and  the  asking  and 
the  answers  constituted  the  mutual  agreement  of  the  parties- 
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In  this  case  the  age  of  the  father  was  not  called  for,  and  is 
only  voluntarily  given  by  the  plaintiff,  and  the  mutual  agree- 
ment cannot  arise  as  it  did  in  that  case,  so  as  to  say  the 
parties  themselves  settled  the  question  of  materiality. 

I  believe  the  true  rule  in  relation  to  the  question  of  what 
amounts  to  a  warranty^  or  what  amount  only  to  representa- 
tion^ in  the  answers  to  questions  in  this  class  of  applications, 
is:  Where  the  answers  are  responsive  to  direct  questions 
asked  by  the  insurance  company,  they  are  to  be  regarded  as 
warranties,  and  where  they  are  not  so  responsive,  but  volun- 
teered without  being  called  for,  they  should  be  construed  to 
be  mere  representations.  The  part  of  the  answer  in  question 
in  this  case  in  reference  to  the  age  of  the  father  at  death, 
being  a  mere  representation,  does  not  constitute  a  defense 
unless  it  appears  to  have  been  material  as  well  as  false. 

The  demurrer  is  therefore  sustained. 
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THOMAS  A.  SCOTT  AND  G.  W.  CASS,  Tbustees,  v. 
THE  MANSFIELD,  COLDWATER  AND  LAKE 
MICHIGAN  RAILROAD  COMPANY. 

GncciriT  Ooubt — Nobtbebn  Dibteiot  of  Ohio — ^Apeil  Tebm, 

1877. 

» 

PRACTICE   IN   CHANCEBT. 

A  party  interested  in  the  res  in  controversy,  not  made  a  party  in  the 
bill,  may  on  his  motion  or  petition,  be  made  a  party  by  amendment  of 
the  bill. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

John  P.  Shipman,  H.  C.  Hedges^  and  OttSy  Adams  <6 
Russellj  for  the  motion. 

Rufus  P.  Ranney  and  J.  T.  Brooks^  contra. 

Welker,  J. — The  bill  is  filed  by  complainants  as  trustees 
of  bondholders  to  foreclose  a  mortgage  executed  by  the  de- 
fendant upon  their  railroad,  to  secure  bonds  issued  by  the 
company,  and  prays  the  sale  of  the  railroad  to  pay  the  same. 

Swan,  Eose  &  Co.,  who  are  not  parties  to  the  bill,  file  their 
motion  asking  an  order  that  tlie  complainants  may  be  re- 
quired to  amend  their  bill  so  as  to  make  them  parties  defend- 
ant, with  leave  to  answer.  They  state  that  they  were  con- 
tractors for  the  building  of  the  railroad  of  the  defendant, 
that  they  built  a  large  part  of  it,  for  which  defendant  was 
indebted  to  them,  and  that  before  the  filing  of  the  bill,  they 
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had  recovered  a  judgment  in  the  State  court  against  the  de- 
fendant for  a  large  amount,  and  on  which  execution  was 
issued  and  duly  levied  upon  the  road,  and  which  is  claimed 
to  be  a  subsisting  lien  upon  the  road;  the  judgment  not 
having  been  paid.  They  also  allege  that  the  mortgage  of 
the  complainants  is  not  a  valid  lien  upon  the  railroad,  and 
not  superior  to  their  lien  thereon,  and  that  they  have  a  good 
and  sufficient  defense  to  the  mortgage  of  the  complainants. 

The  motion  is  resisted  by  the  complainants  on  the  ground 
that  they  have  made  the  only  party  necessary,  and  that  to 
amend  by  making  these  lien  holders  parties  is  unnecessary, 
claiming  that  the  proper  parties  are  before  the  court  to  en- 
able it  to  make  a  final  and  complete  decree  in  the  premises. 

The  question  is  whether  Swan,  Rose  &  Co.  can  be  thus 
made  parties  on  their  motion  so  made? 

From  a  very  careful  examination  of  the  authorities,  I  find 
it  stated  as  a  general  proposition  in  equity  proceedings,  that 
all  parties  interested  in  the  subject-matter  of  the  suit  should 
be  made  parties;  that  if  it  appear  at  any  stage  of  the  case, 
that  there  are  parties  in  interest,  not  so  made  parties,  the 
court  may  withhold  a  decree  until  such  parties  are  brought 
before  the  court,  or  dismiss  the  bill  for  want  of  such  parties; 
but  that  a  bill  would  not  be  dismissed  if  such  parties  were 
in  court  as  would  enable  the  court  to  determine  the  whole 
case. 

Ill  this  case,  the  railroad  company  having  been  made  de- 
fendant, with  the  right  to  make  defense  to  the  claim  of  the 
complainants,  and  to  set  up  all  legal  defenses  to  the  bonds  of 
the  complainant,  would  enable  the  court  to  make  a  final  de- 
cree in  the  case  between  the  parties.  But  Swan,  Rose  &  Co., 
have  an  interest  in  the  subject-matter  of  the  suit,  by  reason 
of  their  judgment  and  levy  upon  the  railroad,  and  which 
interest  would  also  be  determined  by  the  decree  betw^een  the 
present  parties,  for  if  the  mortgage  of  the  complainant  be 
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held  to  be  a  good  and  valid  lien  upon  the  road  and  the  value 
of  the  road  not  be  sufficient  to  pay  both  liens,  it  will  neces- 
sarily take  from  them  the  lien  thus  acquired  by  them. 

It  is  conceded  that  they  could  file  their  original  bill,  mak- 
ing the  complainants  and  the  railroad  company  defendants, 
and  in  that  way  attack  the  bonds  and  mortgage  of  the  com- 
plainants, and  ask  the  court  to  enforce  the  lien  upon  the 
road.  That  being  done,  the  court  would  then  have  two  cases, 
involving  substantially  the  same  controversy,  and  which,  no 
doubt,  could  be  consolidated  into  and  tried  as  one  suit.  The 
practice  proposed  to  be  adopted  will  save  this  circuity  of 
actions,  and  puts  this  one  in  a  shape  to  settle  all  the  ques- 
tions made  in  th^  case.  It  would  be  but  the  enforcement  of 
the  general  practice  in  chancery  of  making  all  lien  holders 
d6fendant8  where  a  bill  is  filed  by  one  lien  holder  to  enforce 
the  lien  by  sale  of  mortgaged  premises. 

I  find  in  the  case  of  Coleinan  v.  Martin^  6  Blatchford, 
120,  this  practice  approved  by  Judge  Blatchford.  In  that 
case  he  lays  down  this  general  rule:  "In  a  suit  in  rem^  where 
the  court  has  jurisdiction  over  the  res^  and  its  decree  affects 
the  interest  in  the  res  of  all  persons  who  have  any  interest  in 
the  reSy  a  person  who  has  a  lien  or  claim  upon,  or  other  in- 
terest in  the  ree^  is  allowed  to  intervene,  and  be  heard  for  his 
own  interest  in  the  res.  The  theory  of  this  is,  that  the  per- 
son, by  his  interest  in  the  res^  has  an  interest,  in  a  legal  sense, 
in  the  subject  matter  of  the  controversy," 

In  16  Georgia  R.,  137,  it  was  held:  "That  a  court  of 
equity  will  extend  to  one  who  is  not  a  party  to  tjie  bill,  the 
privilege  of  becoming  a  party  at  his  own  instance,  when, 
from  the  case  made,  it  sees  that  the  ends  of  justice  would  be 
subserved  by  it." 

It  seems  to  me,  therefore,  that  upon  principle,  as  well  as 
upon  precedent.  Swan,  Hose  &  Co.  ought  to  be  made  parties  f 
and  that  it  is  good  practice,  and  a  proper  way  to  require  this 
2 
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to  be  done  on  their  motion  or  petition;  and  the  order  is  ac- 
cordingly made  requiring  the  complainants  to  amend  their 
bill  by  making  them  also  defendants  in  this  case. 


THE  ALICE  GETTY. 

District  Coubt — Westebn  District  of  Michigan — April  9, 

1877. 

FRIORITT  of  liens ^MARITIME  OR  STATE  LIENS  TO  BE  PAID  BE- 
FORE MORTGAGE  LIENS,  WHERE  BY  GENERAL  MARITIME  OB 
LOCAL  LAW  A  LIEN  IS  GIVEN. 

A  mortgage  lien  upon  a  vessel  ha»  no  priority  over  maritime  claims  of 
any  class  for  which  either  the  State  or  maritime  law  gives  a  lien,  but  is 
postponed  to  those  liens. 

F.  W.  Cook,  for  Miller. 

WiTHEY,  J. — Exceptions  to  the  clerk's  report  as  to  the 
order  in  which  creditors  of  the  "Getty*'  are  entitled  to  be 
paid  ont  of  the  proceeds  have  been  filed,  and  present  ques- 
tions which,  in  part  at  least,  were  passed  upon  by  this  court 
in  The  St,  Joseph  Case,  1  Brown's  Admiralty,  202.  The  tug 
belongs  at  Muskegon,  in  this  State,  and  most  of  the  libels 
are  for  supplies,  repairs,  etc.,  furnished  in  Michigan.  She 
was  accustomed  to  take  tows  across  the  lake,  and  there  is 
one  libel  for  supplies  furnished  in  Chicago,  besides  several 
for  seamen's  wages. 

The  original  libellant's  claim  is  for  necessaries  furnished 
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the  tag  in  Michigan.  For  this  claim  a  decree  was  obtained 
and  the  tug  sold.  A  number  of  intervening  libels  were  filed 
before  sale,  and  a  number  of  creditors  asserted  their  liens 
after  sale  upon  the  proceeds.  Besides  these,  Sogers  peti- 
tioned to  have  the  proceeds  applied  upon  two  mortgage  liens. 
The  filing  of  his  mortgages  in  the  custom  house  antedated 
nearly  all  the  other  lien  claims.  The  clerk's  report  gives 
priority  to  the  strictly  maritime  liens,  viz.:  seamen's  wages 
and  the  claims  for  supplies  furnished  out  of  the  State.  After 
satisfying  these  and  the  costs  there  is  a  surplus.  Then  pre- 
ference is  given  to  liens  uuder  the  State  law  asserted  before 
sale  of  the  tug.  There  is  still  a  surplus,  and  this  is  given 
to  the  mortgage  claims  to  the  exclusion  of  domestic  liens 
after  sale  against  the  proceeds.  These  latter  creditors  except 
to  the  report  because  they  are  postponed  to  the  mortgage 
creditor,  and  the  mortgage  creditor  excepts  to  the  report 
because  his  lien  is  postponed  to  those  domestic  liens  which 
were  asserted  by  intervening  libels  before  sale.  Hogers,  the 
mortgagee,  insists  that  he  is  entitled  to  rank  next  to  those 
liens  established  for  seamen's  wages  and  the  foreign  creditors. 
The  court  held  in  the  St.  Joseph  case  that  mortgage  liens 
do  not  have  priority  over  maritime  claims  of  any  class  for 
which  either  the  maritime  law  or  the  State  law  gives  a  lien. 
We  have  repeatedly  affirmed  that  view,  and  so  fai'  as  we  are 
advised  neither  the  Circuit  Court  of  this  circuit  nor  the 
Supreme  Court  has  held  a  contrary  rule  to  govern  as  to  pri- 
orities. In  the  Northern  District  of  Illinois  it  was  decided 
that  a  mortgage  lien  outranked  domestic  liens.  2  Bissell,  131 ; 
6  Bissell,  867.  In  the  last  named  case,  6  Bissell,  it  seems 
to  have  been  the  opinion  of  the  learned  district  judge  that 
the  Lottawanna,  21  Wall.  555,  had  settled  this  question  in 
favor  of  the  priority  of  a  mortgage  lien  over  those  liens 
created  by  State  laws,  but  this  we  think  is  a  misapprehension 
as  to  what  was  there  decided. 
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We  do  not  know  what  bearing  the  Illinois  statute  may 
have  had  in  determining  the  priorities  in  the  cases  in  the 
District  Court  of  Illinois,  if  any.  The  Michigan  statute 
giviDg  the  lien  on  domestic  vessels,  fixed  their  priorities  over 
mortgage  liens,  §§  6678,  6679.  If  the  State  may  give  the 
lien,  we  do  not  see  why  it  may  not  fix  the  rank  as  between 
the  several  domestic  and  mortgage  lien  creditors.  Bub  we 
are  of  opinion  that  if  the  statute  be  silent  on  the  subject, 
the  principles  of  the  maritime  law  would  postponb  mortgage 
liens  to  all  maritime  claims  where  by  the  general  maritime 
law  or  by  the  local  law  a  lien  is  given.  It  would  not  be 
claimed  that  a  purchaser  of  a  vessel  could  successfully  assert 
a  claim  to  proceeds  against  either  class  of  maritime  claims. 
Viewed  in  the  proper  light,  a  mortgagee  is  a  purchaser  sub- 
ject to  a  condition,  the  performance  of  which  condition  by 
the  mortgageor  will  defeat  the  mortgagee's  title.  Now, 
nothing  is  better  settled  than  that  a  mortgage  on  a  vessel 
creates  no  maritime  claim;  on  the  contrary,  the  mortgage 
represents  an  ordinary  debt  to  which  we  attach  no  maritime 
rights  whatever,  and  can  no  more  be  enforced  in  admiralty 
courts  than  can  a  judgment  or  execution  lien  in  favor  of  a 
creditor,  who  has,  through  proceedings  in  a  State  court, 
levied  on  the  vessel.  The  mortgage  gives  a  lien  and  so  does 
the  levy,  but  neither  can  operate  to  deprive  maritime  claims, 
for  which  the  local  or  maritime  law  gives  a  lien,  of  superior 
rank  and  claim  to  priority,  and  this  rests  upon  that  measure 
of  public  policy  in  favor  of  those  who  supply  vessels  with 
necessary  things  to  enable  them  to  proceed  on  their  voyage, 
without  which  marine  commerce  could  hardly  be  sustained, 
and  because  the  supplies  are  supposed  to  be  to  the  advantage 
of  both  owners  and  creditors  of  the  vessel. 

The  only  standing  a  mortgagee  can  obtain  in  a  proceeding 
in  admiralty  is  against  the  remnant  in  the  registry,  and  this 
only  by  petition  under  the  43d  admiralty  rule.     We  under- 
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stand  the  Lottawana  case  to  have  settled  nothing  on  the 
qnestion  whether  a  mortgage  lien  outranks  a  lien  for  sup- 
plies given  by  the  local  law.  In  that  case  it  was  held  that 
liens  asserted  under  the  law  of  Louisiana  had  never  been 
perfected  and  therefore  had  no  standing  before  the  court;  this 
left  the  mortgagees  at  liberty  nnder  the  43d  admiralty  rule 
to  come  forward  and  claim  what  was  left  of  the  remnant  in 
the  registry  of  the  conrt  as  against  the  owner  of  the  boat. 
We  regard  that  case  as  supporting  in  very  many  points  what 
we  have  said.  If  a  mortgagee  wishes  to  avoid  claims  arising 
against  the  mortgaged  vessel,  he  should  take  possession  and 
avoid  debts,  but  if  he  lets  her  sail,  he  understands  the  neces- 
sity which  may  arise  for  supplies  and  repairs  on  the  credit 
of  the  ship,  and  he  can  no  more  defeat  those  debts  by  assert- 
ing his  mortgage  than  could  a  purchaser.  He  is  benefited 
by  any  repairs  and  may  be  by  ordinary  supplies,  which 
enable  the  ship  to  proceed  on  her  voyage  and  thus  save  her 
freight. 

We  entertain  no  doubt*  upon  the  subject,  and  sustain  the 
exceptions  by  those  having  liens  under  the  State  law,  whose 
libels  were  filed  subsequent  to  the  sale  of  the  vessel,  and 
direct  that  the  decree  be  entered  so  as  to  give  them  priority 
over  the  mortgaged  liens. 

We  overrule  the  exceptions  filed  by  Rogers,  the  mortgagee. 

8ee  the  caAe  of  TJie  lUinoiSy  White  and  Cheek  in  this  volume.    Opinion 
by  Baxtsb,  J.,  on  appeal.    [Reporter, 
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W.  H.   COOKE  V.  C.  C.  FORD  and  H.  T.  ARNOLD. 

Circuit  Court — District  of  Kentucky — Mat  Term,  1877. 

1.  The  act  of  March  8, 1876,  does  not  entirely  repeal  section  689  of  the 
United  States  Revised  Statutes,  which  relate  to  the  removal  of  causes 
from  the  State  to  the  Federal  Ck>urts.  Third  subdivision  of  section  689, 
which  relates  to  suit  between  citizens  6f  the  States  in  which  they  are 
brought  and  citizens  of  other  States,  is  not  inconsistent  with  the  provis- 
ions of  the  act  of  March  8, 1876. 

2.  Taking  the  act  of  March  8, 1876,  and  provisions  of  third  subdivision 
of  section  639  together,  the  result  is :  first,  that  no  citizen  of  a  State  in 
which  a  suit  is  commenced  can  remove  it,  except  by  filing  a  petition 
either  before  or  at  the  term  at  which  it  might  first  be  tried. 

8.  That  if  a  suit  be  brought  between  a  citizen  of  the  State  in  which  it 
is  brought  and  a  citizen  of  another  State,  the  latter  may  remove  it  by 
petition,  if  filed  at  any  time  before  trial  or  final  hearing,  on  making  an 
affidavit  of  prejudice  or  local  influence — ^such  as  will  prevent  a  fair  trial 
from  being  had. 

4.  The  law  does  not  favor  the  repeal  of  statutes  by  implication.  The 
two  must  be  such  as  that  they  cannot  be  reconciled. 

This  cause  came  up  on  motion  to  remand  the  same  to  the 
State  Court. 

The  action  was  commenced  in  the  Circuit  Court  of  Warren 
County,  Kentucky,  January  7,  1874,  but  was  subsequently 
transferred  to  the  Common  Pleas  of  the  same  county.  Ford, 
one  defendant,  made  no  defense,  and  judgment  was  conse- 
quently entered  up  against  him  by  default,  which  was  ac- 
cording to  the  practice  in  this  State.  Arnold,  the  other 
defendant,  put  in  an  answer,  tendering  an  issue  of  fact  before 
a  jury.  The  time  at  which  the  cause  could  have  been  at  first 
tried  had  passed  by,  and  even  a  tnistrial  had  taken  place 
before  the  act  of  Congress  of  1875,  when  Arnold  filed  a 
petition  in  said  court  for  the  removal  of  the  cause  to  the 
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United  States  Court.  At  the  time  of  filing  his  petition, 
he  made  affidavit  to  the  eifeet  that  he  had  reason  to  be- 
lieve and  did  believe  that  he  woald  not  be  able  to  obtain 
justice  in  the  State  Court  by  reason  of  local  influence  and 
prejudice. 

The  defendant  filed  a  copy  of  the  record  in  this  court, 
when  Cooke,  the  plaintifi^,  appeared  and  moved  to  remand 
the  cause  to  the  State  Court. 


H.  T.  Arjiold,  Muir^  and  Bijv/r  db  Daviej  for  plaintiff. 
Seymour  c&  Edvyards^  for  defendant. 

Ballabd,  J. — ^The  sole  ground  of  the  motion  is  that  the 
petition  for  removal  was  filed  in  the  State  Court  too  late. 

The  counsel  of  plaintiff,  with  a  frankness  characteristic  of 
those  counsel  only  who  perceive  with  clearness  the  true 
question  involved  in  a  case,  concedes  that  the  defendant's 
application  for  a  removal  is  literally  covered  by  the  provisions 
of  the  third  subdivision  of  section  639  of  the  He  vised  Stat- 
ntes;  and  he  stakes  his  case  on  the  position  that  these  pro- 
visions are  repealed  by  the  act  of  'March  3,  1875.  Statutes 
at  Large,  vol.  18,  p.  470. 

The  question  thus  presented  for  a  decision  is  a  narrow  one, 
but  it  is  by  no  means  free  from  difticulty.  Neither  the  re- 
searches of  counsel  nor  my  own  examination  have  developed 
any  case  which  decides  or  even  throws  much  light  upon  the 
question.  The  only  authority  to  which  I  have  been  referred 
hearing  on  the  precise  question  at  issue,  is  the  late  pamphlet 
by  Judge  Dillon,  on  the  ''Removal  of  Causes  from  State 
to  Federal  Courts."  The  learned  author,  after  indicating, 
donbtfully,  his  own  opinion  that  t^ie  part  of  subdivision  three 
which  refers  to  the  time  of  removal  is  not  repealed  by  the 
act  of  1875,  says:  ''This  has  been  decided  to  be  so  in  the 
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Eighth  Circuit  by  Mr.  Justice  Miller,  and  generally  in  the 
courts  of  that  circuit,  and,  so  far  as  we  are  advised,  by  the 
Circuit  Courts  elsewhere." 

I  should  be  disposed  to  follow,  without  question,  a  single 
decision  of  so  eminent  a  judge  as  Mr.  Justice  Miller,  if  such 
decision  were  supported  by  a  written  opinion,  and  I  should 
certainly  not  hesitate  to  follow  the  settled  rule  of  decision 
in  the  several  circuits;  but  the  bare  statement  that  Judge 
Miller  has  decided  the  question  on  tlie  circuit,  that  his 
decision  has  been  followed  in  his  circuit,  and,  as  far  as 
known,  in  other  circuits,  though  made  by  so  accurate  an 
author  as  the  able  judge  of  the  eighth  circuit,  cannot  dis- 
pense with  the  necessity  of  an  independent  examination  of 
the  question.  Counsel  have  therefore  discussed  the  question 
before  me  as  an  open  one,  and  as  such  I  propose  to  consider 
it.  In  prosecuting  this  examination  I  shall  not  refer  to  the 
acts  of  Congress  relating  to  the  removal  of  causes  which 
were  passed  prior  to  the  Revised  Statutes.  As  the  Revised 
Statutes  repealed  all  such  prior  acts,  reference  to  them, 
would,  I  think,  tend  only  to  embarrass  the  inquiry.  Indeed, 
the  proposition  discussed  by  counsel  renders  such  reference 
supererogatory.  The  defendant's  counsel  rests  his  right  to 
the  removal  on  the  ground  that  the  third  subdivision  of  sec- 
tion 639  of  Revised  Statutes  is  still  in  force;  and  the  plain- 
tiff's counsel  rests  his  motion  to  remand  on  the  ground  that 
it  is  repealed. 

Plaintiff's  counsel  does  not,  of  course,  insist  that  it  is  in 
terms  repealed,  but  he  maintains  that  its  provisions  are  in- 
consistent with  those  of  the  act  of  1875,  and  hence  that  it  is 
repealed  by  the  express  provision  of  that  act,  which  declares 
that  "all  acts  or  parts  of  acts  in  conflict  with  the  provisions 
of  this  act  are  hereby  repeajed."  I  shall,  for  a  like  reason, 
confine  my  attention  to  the  provisions  of  the  statute  which 
relate  to  the  removal  "of  controversies  between  citizens  of 
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different  States,"  and  shall  omit  all  reference  to  the  pro- 
visions contained  in  them  which  prescribe  the  amount 
necessary  to  give  the  court  jurisdiction. 

Omitting,  then,  all  except  what  is  necessary  to  elucidate 
the  question  before  us,  let  us  bring  the  provisions  of  the 
Kevised  Statutes  and  of  the  act  of  1875  together,  and  we 
shall  then  be  the  better  able  to  see  whether  the  latter  are  in 
conflict  with  the  former. 

Section  639  of  the  Kevised  Statutes  provides  that  "any 
suit  commenced  in  a  State  Court  *  *  *  may  be  removed 
for  trial  into  the  Circuit  Court.     *    *     * 

"First — When  the  suit  is  *  *  *  by  a  citizen  of  the 
State  wherein  it  is  brought  and  against  a  citizen  of  another 
State." 

"Second — When  the  suit  is  by  a  citizen  of  the  State 
wherein  it  is  brought  against  a  citizen  of  the  same  and  a 
citizen  of  another  State." 

"Third — When  the  suit  is  by  a  citizen  of  the  State  in 
which  it  is  brought  and  a  citizen  of  another  State." 

The  act  of  1875  authorizes  the  removal  of  any  suit  of  a 
civil  nature  *  *  *  now  pending,  or  hereafter  brought 
in  a  State  Court  in  which  there  shall  be  a  controversy 
between  citizens  of  different  States. 

In  the  first  case  the  suit  may  be  removed  on  the  petition 
of  the  defendant  only,  filed  in  the  State  Court  at  the  time  of 
entering  his  appearance  in  said  court. 

In  the  second  case  the  suit,  as  against  the  citizen  of  another 
State,  may  be  removed  on  his  petition  filed  at  any  time 
before  trial  or  final  hearing. 

In  the  third  case  the  suit  may  be  removed  by  the  citizen 
of  the  State  other  than  that  in  wl)ich  the  suit  is  brought, 
whether  he  be  plaintiflT  or  defendant  on  his  petition  filed  at 
any  time  before  trial  or  final  hearing  of  the  suit,  if  before, 
or  at  the  time  he  files  his  petition  he  makes  and  files  in  the 
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State  Court  an  affidavit  stating  that  he  has  reason  to  believe, 
and  does  believe  that  from  prejudice  or  local  influence  he 
will  not  be  able  to  obtain  a  fair  trial  in  the  State  Court. 

In  the  last  case  (Act  of  1875)  the  suit  may  be  removed 
by  either  party — whether  he  be  plaintiff  or  defendant — a 
citizen  of  the  State  in  which  the  suit  is  brought,  or  a  citizen 
of  another — on  his  petition  filed  in  the  State  Court,  before 
or  at  the  term  at  which  the  suit  could  be  first  tried  and 
before  trial. 

The  first  subdivision  of  section  639  is  doubtless  superseded 
by  the  more  comprehensive  provisions  of  the  act  of  1875; 
and  there  is  much  ground  for  the  position  that  the  second 
subdivision  is  likewise  superseded  by  a  provision  in  the  act 
of  1875,  which  has  not  been  here  mentioned;  but  I  cannot 
perceive  that  subdivision  three  is  superseded  by  the  latter 
act,  or  that  the  provisions  of  the  two  are  in  any  respect 
inconsistent. 

w 

The  act  of  1875  provides  that,-  when  the  suit  presents  a 
controversy  between  citizens  of  different  States  it  may  be 
removed  by  either  party  on  his  petition,  filed  before  or  at 
the  term  at  which  the  suit  could  be  first  tried  and  before  the 
trial.  Subdivision  three  provides  that  when  the  suit  is  be- 
tween a  citizen  of  the  State  in  which  it  is  brought  and  a 
citizen  of  another  State,  such  citizen  of  the  other  State  may 
remove  it  on  petition  filed  at  any  time  before  the  trial  or 
final  hearing,  if  before  or  at  the  time  he  files  the  petition, 
he  makes  his  afiidavit  of  "prejudice  or  local  influence." 

Taking  the  provisions  together,  it  follows: 

First — That  no  citizen  of  a  State  in  which  a  suit  is  brought 
can  remove  it,  except  on  petition  filed  before  or  at  the  term 
the  suit  might  first  be  trijed. 

Second — That  when  the  suit  is  between  citizens  of  differ- 
ent States,  neither  of  whom  is  a  citizen  of  the  State  in  which 
the  suit  is  brought,  neither  party  can  remove  it  except  on 
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petition  filed  before  or  at  the  term  the  suit  might  be  first 
tried. 

Third — But  when  the  suit  is  between  a  citizen  of  the  State 
in  which  it  is  brought  and  a  citizen  of  another  State,  the 
latter  may  remove  it  on  petition  filed  at  any  time  before  the 
trial  or  final  hearing,  if  before  or  at  the  time  he  files 
his  petition  he  makes  an  affidavit  of  "prejudice  or  local 
influence." 

The  first  and  second  propositions  are  founded  on  the  act 
of  1875,  and  the  third  on  subdivision  three,  and  thus  reading 
the  provisions  of  these  statutes,  they  seem  to  me  entirely 
consistent;  nay,  it  appears  that  the  failure  of  the  act  of  1876 
to  repeal  subdivision  three  was  suggested  by  a  sound  policy. 
In  a  suit  between  citizens  of  diflferent  States,  when  neither 
party  is  a  citizen  of  the  State  in  which  the  suit  is  brought, 
there  is  no  ground  for  investing  either  party  with  more  than 
liis  strict  right  of  removal.  There  is  no  ground  for  suppos- 
ing that  "prejudice  or  local  infiuence"  will  affect  one  party 
more  than  the  other,  and  therefore  no  ground  of  extending 
the  time  of  his  application  beyond  an  early  stage  in  the 
cause.  So  when  the  suit  is  between  a  citizen  of  the  State  in 
which  it  is  brought  and  a  citizen  of  another  State,  there  is 
no  ground  for  supposing  that  "prejudice  or  local  influence" 
will  operate  against  the  former,  and  therefore  there  is  no 
ground  for  extending  the  term  of  his  application;  but  when 
the  snit  is  between  a  citizen  of  the  State  in  which  it  is 
brought  and  a  citizen  of  another  State,  there  may  be  many 
instances  where  "prejudice  or  local  influence"  may  prevent 
justice  beiflg  done  the  latter.  This  prejudice  or  local  influ- 
ence may  not  exist  in  the  first  stages  of  the  cause,  or,  if  it 
existed,  it  may  not  then  be  discovered.  It  may  be  subse- 
quently developed. 

There  seems,  then,  to  be  the  most  substantial  reason  for 
allowing  such  citizen  of  another  State  to  remove  a  suit  at 
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any  stage  before  trial  or  final  hearing  when  it  appears  that, 
owing  to  such  '<  prejudice  or  local  influence,"  he  cannot  obtain 
justice  in  the  State  Court. 

Here  I  might  rest  the  argument,  but  I  think  it  possible 
to  make  the  demonstration  still  more  complete. 

Subdivisions  one  and  three  of  section  639,  and  the  act  of 
1875,  all  authorize  the  removal  of  a  suit  on  the  petition  of 
the  defendant  when  the  suit  is  by  a  citizen  of  the  State  in 
which  it  is  brought  against  the  citizen  of  another  State.  Of 
course  I  know  that  subdivision  three  also  authorizes  the 
removal  of  such  a  suit  on  the  petition  of  the  plaintiff  when 
he  is  not  a  citizen  of  the  State  in  which  the  suit  is  brought, 
and  that  the  act  of  1875,  not  only  authorizes  the  removal  of 
such  suits,  but  of  all  suits  between  citizens  of  diflferent 
States  at  the  instance  of  either  party.  But,  as  I  wish  to 
compare  the  provisions  which  relate  to  the  same  clyiracter  of 
suit,'  and  to  a  removal  demanded  by  the  same  party,  I  omit 
all  reference  to  the  provisions  of  subdivision  three,  and  the 
act  of  1875,  which  relate  to  a  removal  on  the  application  of 
the  plaintiff;  and  I  also  omit  all  reference  to  the  provisions 
of  the  act  of  1875,  which  authorize  a  removal  in  any  suit 
between  citizens  of  different  States,  though  neither  party  is 
a  citizen  of  the  State  wherein  the  suit  is  brought.  I  omit 
them  because  their  presence  only  obscures  the  inquiry,  by 
diverting  attention  from  the  true  question,  namely,  the  con- 
sistency or  inconsistency  between  subdivisions  one  and  three, 
and  the  act  of  1875,  as  they  all  relate  to  a  suit  of  the  same 
character;  that  is  to  a  suit  by  a  citizen  of  the  State  in  which 
it  is  brought  against  a  citizen  of  another  State^  and  to  a 
removal  demanded  by  the  same  party. 

I  repeat,  then,  that  subdivisions  one  and  three,  and  the  act 
of  1875,  all  authorize  the  defendant  to  demand  a  removal 
in  a  suit  by  a  citizen  of  the  State  in  which  the  suit  is  brought 
against  a  citizen  of  another  State. 
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By  subdivision  one  he  may  have  a  removal  on  petition 
filed  at  the  time  he  enters  his  appearance  in  the  State  Court. 

By  the  act  of  1875,  he  may  have  it  on  petition  filed  before 
or  at  the  term  the  cause  could  be  first  tried,  and  before  the 
trial.  • 

By  the  third  subdivision,  he  may  have  it  on  petition  filed 
before  the  trial  or  final  hearing  of  the  suit,  if,  before  or  at 
the  time  of  filing  of  said  petition,  he  make  and  file  an  afii- 
davit  as  to  prejudice  or  local  influence.  * 

It  is  thus  readily  seen  that  the  provision  of  the  act  of  1875 
is  inconsistent  with  that  of  sabdivision  one.  Each  covers 
precisely  the  same  ground,  and,  of  course,  both  cannot  stand. 
But  it  is  just  as  readily  seen  that  there  is  no  inconsistency 
whatever  between  subdivision  three  and  the  act  of  1875. 
The  one  confines  the  application  to  a  limited  time;  the  other 
extends  the  time  for  a  good  and  substantial  reason.  Indeed, 
it  must  be  seen  that  there  is  as  perfect  consistency  between 
subdivision  three  and  the  act  of  1875  as  between  subdivisions 
cue  and  three. 

I  have  not  overlooked  the  opposing  argument  founded  on 
the  title  and  scope  of  the  act  of  1875.  It  is  entitled  "An 
Act  to  Determine  the  Jurisdiction  of  the  Circuit  Courts  of 
the  Ui\ited  States,  and  to  Eegulate  the  Removal  of  Causes 
from  State  Courts,  and  for  other  purposes."  To  determine 
the  jurisdiction  of  Circuit  Courts  seems  to  imply  that  this 
act  only  is  to  be  referred  to  in  order  to  determine  what  the 
jurisdiction  of  the  Circuit  Court  is.  "To  regulate  the  re- 
moval of  causes  from  the  State  Courts"  seems  to  imply  that 
in  this  act  only  are  to  be  found  the  rules  which  govern  the 
removal  of  causes.  But  the  title  of  an  act  is  entitled  to 
little  or  no  consideration  in  determining  the  meaning  of 
provisions  found  in  the  body,  and  can  never  work  the  repeal 
of  a  prior  act  by  its  own  force.  If  the  provisions  of  the 
last  act  are  consistent  with  those  of  the  first,  such  consistent 
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provisions  remain  in  force,  however  clearly  the  Legislature 
may  have  indicated,  in  the  title  of  the  last  act,  an  intention 
to  repeal  the  former. 

Nor  is  the  argument  founded  on  the  scope  of  the  act  more 
forcible.  Its  scope  is,  indeed,  broad.  It  greatly^  enlarges 
the  civil  jurisdiction  of  the  Circuit  Courts,  but  it  does  not 
embrace  the  whole.  It  limits  the  jurisdiction  which  it  con- 
fers to  suits  "where  the  matter  in  dispute  exceeds  $500;" 
but  there  are  several  provisions  of  the  Revised  Statutes 
which  extend  the  jurisdiction  to  suits  involving  less  than 
this  amount.  See  section  629,  subdivisions  10,  11,  12,  16 
and  17.  Nor  can  it  be  contended  that  it  embraces  all  prior 
acts  which  confer  jurisdiction  or  authorize  removal  of  suits. 
See  sections  640,  641,  643  Revised  Statutes.  Of  course,  as 
it  does  not  embrace  all  prior  acts  which  confer  jurisdiction 
or  authorize  removal  of  suits,  and  does  not,  in  terms,  repeal 
them,  it  cannot,  under  any  rule  of  interpretation,  be  held  to 
repeal  them  by  implication. 

At  one  time,  during  the  course  of  this  investigation,  I  was 
strongly  inclined  to  think  that,  although  the  act  of  1875 
does  not  either  in  termgf  or  by  implication,  repeal  all  prior 
acts  which  relate  to  the  removal  of  civil  causes  from  State 
Courts  to  the  Circuit  Courts  of  the  United  States,  it  should 
be  held  to  furnish  the  one  rule  for  the  removal  of  all  such 
suits  as  it  authorized  to  be  removed,  and  thus  to  repeal  all 
prior  acts  which  prescribe  a  different  rule;  that  as  it  author- 
izes and  prescribes  a  rule  for  the  removal  of  all  suits  in  which 
there  is  a  controversy  between,  citizens  of  different  States,  it 
repeals  by  implication  all  prior  acts  which  relate  to  the  re- 
moval of  similar  suits,  and  that,  as  subdivision  three  does 
relate  to  the  removal  of  a  similar  suit,  that  is,  a  suit  between 
a  citizen  of  the  State  where  it  is  brought  and  a  citizen  of 
another  State,  which  is  certainly  included  in  a  suit  between 
citizens  of  different  States,  it  is  repealed.     But  subsequent 
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reflection  has  satisfied  me  that  this  argument  is  more  spe- 
cious than  sound,  and  that  its  whole  force  is  derived  from  its 
omission  to  notice  the  provision  in  subdivision  three  relating 
to  "prejudice  and  local  influence,"  which  is  nowhere  found 
in  the  act  of  1875. 

It  is  true,  I  suppose,  that  Congress  cannot  authorize  the 
removal  of  a  suit  iu  the  Circuit  Court,  of  which  it  cannot 
confer  original  jurisdiction  on  that  court,  and  it  is  true  that 
Congress  cannot  confer  jurisdiction  on  the  Circuit  Court  to 
try  an  ordinary  suit  between  citizens  of  the  same  State  on 
the  ground  of  prejudice  against  one  party  or  of  local  influ- 
ence of  the  other;  but  it  is  also  true  that  within  the  consti- 
tutional limits  of  the  jurisdiction  it  may  vest  the  right  of 
removal  upon  such  grounds  as  it  deems  best.  It  may  au- 
thorize none  to  be  removed,  except  on  the  ground  of  preju- 
dice in  the  State  tribunal  against  the  party  asking  the 
removal,  or  the  local  influence  of  the  opposite  party,  or  it 
may  authorize  the  removal  of  suits  between  citizens  of  dif- 
ferent States  where  nothing  more  is  shown  than  different 
citizenship  at  one  stage  of  the  proceedings,  and  the  same 
suits  to  be  removed  at  another  stage,  when  prejudice,  local 
influence  or  other  matter  is  shown.  Now,  this  is  precisely 
what  is  accomplished  by  the  joint  operation  of  the  act  of 
1875  and  subdivision  three.  The  former  requires  the  appli- 
cation for  the  removal  of  all  suits,  including  a  suit  between 
a  citizen  of  the  State  in  which  it  is  brought  and  a  citizen  of 
another  State,  when  nothing  more  than  different  citizenship 
appears,  to  be  madQ  before  or  at  the  time  at  which  the  cause 
could  be  first  tried.  The  latter  allows  the  application  for 
removal  of  such  a  suit  to  be  made  at  any  time  before  trial 
or  final  hearing,  when  it  also  appears  that  the  applicant  is 
not  a. citizen  of  the  State  wherein  the  suit  is  brought,  and 
that,  owing  to.  prejudice  or  local  influence,  he  could  not 
obtain  justice  in  the  State  Court 
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But  were  the  consistency  between  the  act  of  1875  and  of 
subdivision  three  less  apparent,  I  should  still  be  constrained, 
in  view  of  the  leaning  of  courts  against  implied  repeals,  to 
hold  that  the  latter  is  still  in  force. 

"To  repeal  a  statute  by  implication,  there  must  be  such 
positive  repugnancy  between  the  provisions  of  the  new  law 
and  the  old,  that  they  cannot  stand  together  or  be  consist- 
ently reconciled."  Wood  v.  United  States^  16  Pet.  342: 
McGool  V.  Smithy  1  Black.  459;  United  States  y,  Tynen^  11 
Wall.  92;  HaHford  v.  United  States,  8  Cranch,  109;  Brown 
V.  County  Commissioners,  21  Penn.  27;  Brown  v.  Dean^  5 
Hill,  221;  Daviess,  eto,  v.  Fairbairn,  etc,,  3  How.  639;  Pot- 
ter's Dwarris  on  Statutes,  154;  Sedgwick  on  Statute  and 
Constitutional  Law,  129. 

In  Wood  V.  United  States,  Mr.  Justice  Stoet  said:  "There 
must  be  a  positive  repugnancy  between  the  provisions  of  th6 
new  laws  and  those  of  the  old;  and,  even  then,  the  old  law 
is  repealed  by  implication  oxAj  pro  tanto  to  the  extent  of  the 
repugnancy. 

In  McCool  V.  Smith,  Mr.  Justice  Swatnb,  quoting  Mr. 
Sedgwick,  said:  "A  repeal  by  implication  is  not  favored." 
"The  leaning  of  the  courts  is  against  the  doctrine,  if  it  be 
possible  to  reconcile  the  two  acts  of  the  Legislature  together." 

Mr.  Dwarris  says:  "Every  affirniative  statute  is  a  repeal 
of  a  precedent  affirmative  statute  when  its  matter  necessarily 
implies  a  negative,  but  only  so  far  as  it  is  clearly  and  indis- 
putably contradictory  and  contrary  to  the  former  act  in  the 
very  matter  {Foster^ s  Case^  and  the  repugnancy  such  that  the 
two  acts  cannot  be  reconciled." 

A  citation  of  these  authorities  was  hardly  necessary  to 
support  the  argument  in  this  case.  The  provisions  of  the 
act  of  1875,  and  those  of  subdivision  three,  have  been  shown 
to  be  perfectly  consistent.  The  latter,  therefore,  ihust  be 
held  to  remain  unrepealed  without  invoking  any  technical 
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rule  of  constmction,  or  relying  on  the  disfavor  in  which  the 
courts  hold  implied  repeals;  but  I  have  not  thought  such 
citation  entirely  out  of  place,  since,  if  doubt  remains  in  the 
mind  of  any  one  after  reading  the  preceding  abstract  decision, 
it  must  be  dispelled  on  considering  the  authorities. 
Let  an  order  be  entered  overruling  the  plaintiif 's  motion. 


W.  W.  WOOLLEN,  Admintsteatob,  v.  PETER  P. 

BANKER. 

ClBCUIT    COUET SOUTHEBN     DiSTEICT    OF     OhIO MaY    23, 

1877. 

•PATENT    EIGHT    NOTE    LAW    OF    OHIO    UNCONSTITUTIONAL. 

By  act  of  May  4, 1869,  (State  of  Ohio,)  it  is  provided  that  "  any  note  the 
consideration  for  which  shall  consist  in  whole  or  in  part  of  the  right  to 
make,  nse  or  vend  any  patent  invention  or  inventions  claimed  to  be  pat- 
ented, shall  have  the  words '  given  for  a  patent  right '  prominently  and  legi- 
bly written  or  printed  on  the  face  of  such  note  or  instrument  above  the 
signature  thereto,  and  such  note  or  instrument  iit  the  hands  of  any  pur- 
chaser or  holder  shall  be  subject  to  the  same  defenses  as  in  the  hands  of 
the  original  owner  or  holder.*'  Such  a  law  impairs  the  value  of  patent 
right  property,  created  by  the  constitution  and  laws  of  the  United  States, 
and  is  unconstitutional. 

James  R.  Challeriy  for  plainti£El 

Armpt  Brothers  and  Chas.  F.  Ounckle^  for  defendant. 
8 
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SwATNE,  J. — The  plaintiff  brought  his  action  upon  a 
promissory  note  of  $500,  containing  the  words  "given  for 
a  patent  right."  The  defendant  set  up  failure  of  considera- 
tion, for  that  the  patent  right  was  void  for  want  of  novelty, 
and  of  no  value,  relying  upon  the  statute  of  Ohio,  passed 
May  4,  1869,  Sec.  66,  O.  L.  93,  which  provides  that  "any 
note  the  consideration  for  which  shall  consist  in  whole  or  in 
part  of  the  right  to  make,  use  or  vend,  any  patent  invention 
or  inventions  claimed  to  be  patented  shall  have  the  words 
'given  for  a  patent  right'  prominently  and  legibly  written  or 
printed  on  the  face  of  such  note  above  the  signature,  and 
such  note  or  instrument  in  the  hands  of  any  purchaser  or 
holder  shall  be  subject  to  the  same  defenses  as  in  the  hands 
of  the  original  owner  ^r  holder." 

The  reply  sets  up  that  the  plaintiff's  intestate  purchased 
said  note  for  value,  without  notice,  before  maturity. 

Upon  a  trial  by  a  jury,  the  defendant  offered  evidence  to 
show  that  when  the  note  fell  due,  and  demand  was  made,  he 
offered  to  return  the  patent  right  and  cancel  the  obligation. 
The  court  refused  to  admit  the  evidence,  and  defendant's 
counsel  excepted.  An  exception  was  also  taken  to  the  re- 
fusal of  the  court  to  admit  evidence  that  the  patent  was  void 
for  want  of  novelty,  and  of  no  value,  and  also  to  the  charge 
of  the  court,  because  the  jury  were  not  instructed  that  the 
defendant  was  entitled  to  the  same  defenses  against  the  plain- . 
tiff,  although  an  innocent  purchaser  for  value  before  maturity, 
as  he  would  have  against  the  original  payee. 

These  exceptions  raise  the  question  of  the  constitutionality 
of  the  statute  of  Ohio  above  quoted,  and  how  much  soever 
it  may  be  disagreeable  to  this  court  to  pronounce  upon  the 
unconstitutionality  of  a  State  statute  before  the  Supreme 
Court  of  that  State  has  done  so,  the  merits  of  this  case 
require  such  duty  of  us,  and  we  cannot  shrink  from  it. 

A  construction  has  been  given  to  the  statute  in  one  of  its 
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bearings  by  the  Supreme  Court  of  Ohio  in  the  State  v.  Peck^ 
25  Ohio  St.  29,  in  which  the  cou|;t  say:  "To  construe  the 
phrases  'patent  right,  patented  invention,  and  inventions 
claimed  to  be  patented'  as  used  in  the  act  to  mean  machines 
manufactured  under  letters  patent  by  the  patentee  or  his 
assigns,  would  give  to  them  not  only  an  unusual,  forced  and 
unnatural  import,  but  would  seriously  interfere  with  and 
injure  the  manufacturing  interests  and  commercial  prosperity 
•  of  the  State,  which  cannot  be  presumed  to  have  been  intended 
by  the  General  Assembly  in  the  passage  of  the  act." 

That  the  Constitution  of  the  United  States  has  conferred 
upon  the  Congress  the  power  "To  promote  the  progress  of 
science  and  the  useful  arts,  by  securing  for  limited  time,  to 
authors  and  inventors  the  exclusive  right  to  their  respective 
writings  and  discoveries"  by  Sec.  8,  Art.  I.,  is  no  more  cer- 
tain than  that  such  power  has  been  exercised  by  (he  enact- 
ment of  patent  laws,  and  that  no  State  can  limit,  control,  or 
even  exercise  the  power.  Congress  has  not  only  regulated 
the  manner  in  which  a  patent  may  be  obtained,  but  it  has 
prescribed  the  manner  in  which  such  right  may  be  sold  and 
conveyed,  and  has  imposed  the  penalties  for  the  infringement 
thereof.  The  national  government  has,  therefore,  made  a 
patent  right,  property.  The  patentee  has  paid  the  Government 
for  the  monopoly,  and  it  is  bound  to  protect  him  and  his  as- 
signee in  the  use  and  enjoyment  of  it.  Any  interference  what- 
ever by  any  State,  that  will  impair  the  right  to  make,  use,  or 
vend  any  patented  article,  or  the  right  to  assign  the  patent  or  any 
part  of  it,  is  forbidden  by  the  highest  organic  law.  The  statute 
in  question  is  such  an  interference,  and  is  nnconstitutional. 

We  are  supported  in  this  opinion  by  every  court  that  has 
had  occasion  to  pass  directly  upon  the  question. 

Davis,  J.,  In  re  Robinson^  reported  in  2  Bissell,  309,  pro- 
nounced the  Indiana  law,  similar  in  terms  to  the  Ohio  law, 
clearly  nnconstitutional. 
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The  Supreme  Court  of  Indiana,  in  Helm  v.  First  National 
Bank^  43  Indiana,  167,  held  that  as  the  Federal  g07emment 
has  continuously,  from  the  adoption  of  the  Constitution 
down  to  the  present  time,  legislated  on  the  subject  of  pat- 
ents, and  as,  from  the  nature  and  subject  of  the  power,  it 
cannot  conveniently  be  exercised  by  the  State,  it  must  neces- 
sarily be  exercised  by  the  National  government  exclusively, 
and  add  :  ^<We  are  of  the  opinion  that  the  Legislature  of 
Indiana  possessed  no  power  to  pass  the  statute  under  consid- 
eration, and  it  must,  therefore,  be  held  unconstitutional  and 
void." 

And  so  in  Hereth  v.  MercharM  National  BanJc^  34  Ind., 
380,  it  was  held  that  a  maker  of  a  promissory  note  in  the 
hands  of  an  innocent  purchaser  for  value  before  due,  could 
not  be  heard  to  plead  fraud,  or  failure  of  consideration, 
althougl)  "given  for  a  patent  right"  was  in  the  body  of  the 
note,  and  that  these  words  did  not  put  the  purchaser  on  his 
guard,  or  convey  any  notice  whatever;  being  equivalent  to 
"value  received."  And  so  in  Hascall  v.  Whitmorey  19  Me. 
102;  Smith  v.  Eiacock,  14  Me.  449. 

There  is  no  error  in  rejecting  the  evidence  ofiered,  nor  in 
refusing  to  charge  the  jury  as  requested.  The  decision  of 
the  court  below  is  sustained,  and  judgment  may  be  entered 
on  the  verdict.  Leave  to  have  the  cause  certified  to  the 
Supreme  Court  refused. 
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ClBOTJIT    COUBT NOBTHEBN     D18TBIOT   OF   OhIO MaT   81, 

1877. 

APPEAL  IN  ADIOBALTY  FBOM  DISTRICT  TO  CIECUIT  OOUBT — WITHIN 

WHAT  TIME  TO  BE  TAKEN. 

1.  The  proTisions  of  Sec.  685,  Revised  Statutes  of  the  United  States, 
relatWe  to  appeals  within  one  year  from  the  time  of  entering  the  Judg- 
ment, order  or  decree  appealed  from,  do  not  apply  to  appeals  from  de- 
crees in  admiralty. 

2.  Appeals  in  admiralty  should  he  taken  to  the  term  of  the  Circuit 
Court  next  succeeding  the  term  of  the  District  Court  at  which  the  decree 
was  rendered. 

The  facts  are  set  forth  fully  in  the  opinion. 

Ingersoll  <3&  Williamson  and  Willeyj  Terrell  db  Sherman^ 
for  the  motion. 

Newberry^  Pond  cfe  Brovm  and  Miwy  Noble  db  White, 
against  motion. 

SwATNE,  J. — ^This  is  a  motion  to  dismiss  an  appeal  in  ad- 
miralty, npon  the  ground  that  the  appeal  was  not  taken  in. 
time.  In  other  words,  that  it  was  not  taken  to  the  term  of 
the  Circuit  Court  next  succeeding  the  term  of  the  District 
Court  at  which  the  decree  was  rendered. 

The  decree  was  rendered  by  the  District  Court  at  the  Janu- 
ary terra,  to- wit:  on  the  23d  of  February,  1876,  and  that 
term  closed  on  the  first  Monday  in  April,  1876.     The  then 
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next  term  of  the  Circuit  Court  began  on  the  first  Tuesday  in 
April,  1876.  The  appeal  was  taken  January  12,  1877,  to 
the  April  term,  1877,  of  the  Circuit  Court.  That  is,  to  the 
fourth  tenn,  and  not  to  the  first  term,  there  being  three  in- 
tervening terms.  The  statutes  in  this  connection,  which  it 
is  necessary  to  consider,  are,  first,  the  act  of  1789,  section  21, 
which  is  as  follows: 

"  From  final  decrees  in  a  District  Court  in  causes  of  admi- 
ralty and  maritime  jurisdiction,  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  three  hundred  dollars,  exclusive 
of  costs,  an  appeal  shall  be  allowed  to  the  next  Circuit  Court 
to  be  held  in  such  district." 

Under  that  provision  it  has  been  held  that  appeals  from 
the  District  Court  in  such  cases  were  properly  entered  at  the 
term  of  the  Circuit  Court  begun  next  after  the  entry  of  the 
decree  of  the  District  Court,  although  the  term  of  the  Dis- 
trict Court,  during  which  the  decree  was  entered,  had  not 
been  ended  when  the  term  of  the  Circuit  Court  was  begun. 
In  the  United  States  v.  Certain  Hogsheads  of  Molasses^  1 
Curtis's  Reports,  276,  it  was  held  further,  that  if  an 
appeal  be  not  taken  to  the  term  of  the  Circuit  Court  held 
next  after  the  term  of  the  District  Court  at  which  the  decree 
was  entered,  the  right  to  appeal .  is  lost,  and  that  ends  the 
case,  so  far  as  the  question  of  appeal  is  concerned.  2  Curti&'s 
Rep.  236. 

The  next  act  to  be  considered — as  it  regards  the  question 
under  consideration — is  the  act  of  1803,  section  2,  the  lan- 
guage of  which  is  more  comprehensive  than  in  the  act  of 
1789.  That  act  is  confined  expressly  to  decrees  of  admiralty. 
The  language  of  the  act  of  1803  is:  "From  all  final  judg- 
ments or  decrees  in  any  of  .the  District  Courts  of  the  United 
States,  an  appeal,  where  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  sum  or  value  of  fifty  dollars,"  (reducing 
the  amount  of  three  hundred  dollars,  required  in  the  act  of 


ISlt]  NOKTHEKN  OHIO.  89 


The  Oriental. 


1789,  to  the  Bum  of  fifty  dollars,)  <<  shall  be  allowed  to  the 
Gircnit  Court  next  to  be  holden  in  the  district  where  such 
final  judgment  or  judgments,  decree  or  decrees,  may  be 
rendered,"  etc 

■ 

Under  this  provision  it  wa/i  held,  also,  in  Montgomery  v. 
Henry  et  al.j  1  Dallas,  50;  3  Mason,  442,  and  United 
States  y.  Hayne%  et  al.j  2  McLean,  155,  that  the  appeal 
must  be  taken  to  the  next  term  of  the  Circuit  Court  succeed- 
ing the  term  of  the  District  Court,  during  which  the  decree 
was  rendered,  and  that  it  cannot  be  taken  subsequently.  It 
will  be  observed — a  matter  to  which  I  have  adverted  already 
— that  the  language  of  the  second  section  of  the  act  of  1803 
is  much  larger  than  the  corresponding  language  in  the  act  of 
1789. 

Yet  it  has  been  held  by  the  Supreme  Court  of  the  United 
States,  that  notwithstanding  the  generality  of  the  terms  in 
this  act,  it  made  no  alteration  in  the  law  of  1789  as  it  re- 
spects appeals  to  the  Circuit  Court,  except  in  reducing  the 
sum  or  matter  in  controversy  to  fifty  dollars,  on  which  such 
appeals  may  be  allowed.  The  words,  "All  final  judgments 
or  decrees,"  refer  to  judgments  or  decrees  in  causes  of  admi- 
ralty and  maritime  jurisdiction,  and  in  such  causes  only  has 
this  act  authorized  an  appeal  from  the  District  Court  to  the 
Circuit  Court.  United  States  v.  Nourse^  6  Peters,  496; 
United  States  v.  Haynes  et  al,^  2  McLean,  165,  and 
Montgomery  v.  Henry  et  aLj  1  Dallas,  50. 

So  stood  the  law  of  the  United  States,  and  such  were  the 
adjudications  from  the  passage  of  the  first  Judiciary  Act  of 
1789  on  the  subject,  till  the  passage  of  the  act  of  June  1, 
1872.  The  second  section  of  that  act,  or  so  much  of  it  as  is 
necessary  to  be  considered  in  this  connection,  and  which,  it 
18  claimed,  abrogates  or  repeals  the  provision,  which  has  been 
read,  of  the  act  of  1803,  which  was  a  re-enactment — as 
before  stated — of  the  provision  on  that  subject  of  the  act  of 
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1789^  and  subBtitntes,  as  it  is  claimed,  oae  year  for  the  time 
prescribed  by  those  acts  for  the  taking  of  appeals  in  admi- 
ralty from  the  District  Conrt  to  the  Circuit  Court,  after  reg- 
ulating appeals  from  the  Circuit  Court  to  the  Supreme 
Court  of  the  United  States,  proceeds  as  follows: 

"No  judgment,  decree,  or  order  of  a  District  Court,  ren- 
dered after  this  act  shall  take  effect,  shall  be  reviewed  by  a 
Circuit  Court  of  the  United  States,  upon  like  process  or 
appeal,  unless  the  process  is  sued  out,  or  the  appeal  taken 
within  one  year  after  the  entry  of  the  judgment,  decree,  or 
order,  sought  to  be  reviewed.  Provided,  that  where  a  party 
entitled  to  prosecute  a  writ  of  error,  or  to  take  an  appeal,  is 
an  infant,  or  non  compos  vientis,  or  imprisoned,  such  writ  of 
error  may  be  prosecuted,  or  such  appeal  may  be  taken  within 
the  period  above  designated,  after  the  entry  of  the  judgment, 
decree,  or  order,  exclusive  of  the  time  of  such  disability." 

Now,  to  see  the  proposition  which  is  presented  in  its  true 
light,  it  is  necessary  to  recur  to  the  provision  already  adverted 
to  in  the  act  of  1789,  and  in  the  act  of  1803,  upon  this  sub-' 
ject,  and  then  to  consider  the  change  which  it  is  claimed 
this  act  of  1872  makes  in  the  pre-existing  law  as  to  the  time 
within  which  appeals  in  admiralty  from  the  District  Court 
to  the  Circuit  Court  are  proper'  to  be  made. 

As  before  remarked,  the  act  of  1789  required  such  appeals 
to  be  taken  to  the  next  term  of  the  Circuit  Court.  That 
provision  remained  untouched  from  1789  to  1803,  and  then, 
altliongh  the  language  employed  is  broader,  yet  according  to 
the  interpretation  given  to  it  by  the  Supreme  Court  in  6 
Peters,  496,  the  act  of  1803  simply  re-enacted,  without 
any  change,  the  provision  on  that  subject  of  the  Judiciary 
Act  of  1789. 

That  provision  remained  in  force  from  1789  to  1872. 
This  id  unquestionably  so.  It  has  not  been  controverted  in 
the  argument  which  has  been  submitted  to  this  court 
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It  is  claimed  that  by  this  act  of  1872,  in  the  first  place, 
the  time  to  appeal  in  the  class  of  cases  to  which  the  one 
under  consideration  belongs,  was  extended  to  the  period  of 
one  year.    . 

No  matter  how  small,  or  what  the  circumstances  of  the 
case  may  be,  a  party,  instead  of  being  required  by  way  of 
hastening  the  progress  of  the  case  to  its  final  determination, 
as  was  required  by  the  previous  laws,  might  rest  perfectly 
quiet  for  the  period  of  one  year. 

In  the  next  place,  it  is  equally  clear,  in  the  event  of  that 
interpretation  being  adopted,  tbat  in  the  event  the  party 
entitled  to  an  appeal  were  "  an  infant,  or  non  compos  meyitis, 
or  imprisoned,  such  appeal  might  be  taken  within  the  periods 
designated  after  the  entry  of  the  judgment,  exclusive  of  the 
term  of  such  disability.''  That  is  to  say,  if  there  were  a 
devolution  of  the  right  of  appeal  upon  an  infant  in  the  pro- 
gress of  the  litigation,  or  if  an  infant  were  a  party  ab  origine 
and  entitled  to  an  appeal,  or  a  person  no^i  compos  mentis 
were  entitled  to  an  appeal  in  any  way,  or  a  person  imprisoned; 
the  infant^  it  is  obvious,  under  that  construction  of  the  sta- 
tute, would  be  entitled  to  twenty-one  yefl,rs,  besides  the  year 
allowed  to  a  person  under  no  disability,  less  the  day  of  his 
birth,  and  if  a  person  entitled  to  an  appeal  should  be  insane 
and  continue  so  for  fifty  or  sixty  years,  upon  being  restored 
to  sanity,  no  matter  when,  he  might  take  an  appeal,  and  so, 
too,  the  imprisoned.  This  would  be  the  necessary  conse- 
quence of  that  construction  of  the  intendment. 

Now,  as  adverse  to  the  proposition  contended  for,  inde- 
pendent of  these  considerations,  it  is  to  be  remarked,  that 
this  provision  of  the  act  of  1872,  does  not  repeal  the  pro- 
vision in  question  of  the  act  of  1803.  There  is  no  language 
in  the  act — nothing  explicit — to  that  effect.  If  there  is  any 
such  repeal,  it  is  a  repeal  by  implication,  and  the  rule  of  law 
is,  that  where  a  repeal  by  implication  is  claimed,  the  conflict 
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and  repugnancy  between  the  earlier  and  later  statntes — the 
later  working  such  alleged  repeal — must  be  so  clear  and 
palpable  and  so  irreconcilable,  as  to  leave  no  room  for  a 
reasonable  doubt,  that  it  was  the  intendment  of  the  legisla- 
tive mind  in  enacting  the  latter  law  to  repeal  the  former.  I 
am  of  the  opinion  that  this  is  not  such  a  conflict  and  that 

this  case  is  not  within  that  character.     But  this  act  of  1872 

* 

was  itself  repealed  by  the  Revised  Statutes  of  the  United 
States.  It  contained  substantially  both  the  provision  in 
question  of  the  re-enacting  act  of  1808,  and  also  of  the  act 
of  1872,  which  is  relied  upon  to  have  wrought  the  eflect 
here  insisted. 

In  turning  to  the  provisions  of  the  Revised  Statutes  in 
this  connection,  they  will  be  found  as  follows:  Section  631. 
"From  all  final  decrees  of  a  District  Court  in  causes  of 
equity  or  of  admiralty  and  maritime  jurisdiction,  except 
prize  causes,  where  the  matter  in  dispute  exceeds  the  sum  or 
value  of  fifty  dollars,  exclusive  of  costs,  an  appeal  shall  be 
allowed  to  the  Circuit  Court  next  to  be  held  in  such  district, 
and  such  Circuit  Court  is  required  to  receive,  hear  and  deter- 
mine such  appeal."  . 

Here  for  the  first  time  equity  cases,  to  be  appealed  from 
the  District  Court  to  the  Circuit  Court,  are  placed  upon  the 
same  footing  with  decrees  in  admiralty,  and  that  is  the  only 
departure  in  this  act  from  the  act  of  1803,  otherwise  the 
language  is  substantially  the  same.  And  it  is  a  well  settled 
rule  of  interpretation,  (see  2  Hill  Rep.  702;  24  Wend,  47,) 
that  where  a  prior  act  is  abrogated  by  a  later  one,  and  the 
prior  one  is  re-enacted  by  the  later  one,  unless  there  be  a 
very  material  change  in  the  language,  such  as  to  exclude  the 
reasonable  construction  that  the  subsequent  act  was  intended 
merely  to  be  put  in  substitution  for  or  take  the  place  of  the 
prior  act,  it  is  to  be  held  still  to  be  substantially  the  same 
law.     That  rule  applies  here.     For  all  the  purposes  of  this 
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case,  thiB  second  section  of  the  act  of  1872  must  be  simply 
a  re-enactment  of  the  provision  upon  the  same  subject  of  the 
act  of  1803. 

Further,  in  this  connection,  the  meaning  of  the  terms, 
"an  appeal  shall  be  allowed  to  the  Circuit  Court  next  to  be 
held  in  such  district,"  has  been  settled  by  repeated  adjudica- 
tions. As  that  language  was  found  in  the  act  of  1789  and 
also  in  the  act  of  1803,  they  must  necessarily  be  held  on 
authority  as  well  as  reason  to  have  the  same  meaning. 

Then  here  is  this  provision  in  the  He  vised  Statutes,  clear 
and  explicit,  viewed  from  any  standpoint,  and  in  any  light, 
leaving  no  room  for  doubt,  that  Congress  by  this  act  required 
as  it  had  required  by  the  act  of  1789,  and  again  by  the  act 
of  1803,  that  appeals  in  this  class  of  causes — that  is,  appeals 
in  admiralty  from  the  District  Court  to  the  Circuit  Court 
— ^must  be  taken  to  the  next  term  of  the  Circuit  Court,  after 
the  rendition  of  the  decree  in  the  District  Court,  or  an  appeal 
cannot  be  taken  at  all. 

It  is  held  that  having  enacted  that  long  continued  provision 
in  accordance  with  the  long  continued  policy  of  the  legisla- 
tion of  Congress  upon  the  subject,  the  Legislature  that 
enacted  these  Revised  Statutes  in  a  body,  by  a  subsequent 
provision  abrogated  and  annulled  that  provision  in  toto. 
That  is  the  contention  upon  the  other  side;  and  that  is 
founded  upon  the  re-enactment  into  these  Kevised  Statutes 
by  Congress  of  the  provision,  which  has  been  remarked  upon 
already,  of  the  act  of  1872,  and  which  is  found  in  section 
635. 

"No  judgment,  decree,  or  order  of  a  District  Court  shall 
be  reviewed  by  a  Circuit  Court,  on  writ  of  error  or  appeal, 
unless  the  writ  of  error  is  sued  out,  or  the  appeal  is  taken 
within  one  year  after  the  entry  of  such  judgment,  decree  or 
order." 

The  same  line  of  argument  applies  here  that  applied  to 
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this  provision  of  the  act  of  1872,  before  its  re-eDactment 
into  these  Bevised  Statutes,  and  what  has  been  said  upon 
this  subject  already  need  not  be  repeated. 

But  there  are  some  further  remarks  proper  to  be  made 
beside  the  points  and  considerations  that  there  is  no  express 
repeal,  no  express  purpose  by  this  provision  to  change  that 
provision.  It  has  prevailed  from  1789  down  to  the  enact- 
ment of  the  act  of  1872,  if  that  act  made  the  change  con* 
tended  for.  Here  are  these  two  sections  found  in  their 
proximity,  one  to  the  other. 

It  seems  to  me  in  the  light  of  all  these  considerations, 
without  going  over  the  ground  that  has  been  gone  over 
already,  viewing  the  subject  in  the  light  of  the  adjudications 
and  rules  upon  the  point  of  repeals  by  implication,  that  it  is 
entirely  incredible  that  Congress  should  have  meant  by  sec- 
tion 685  to  repeal  section  681,  so  far  as  the  time  for  appeal 
is  concerned,  and  that  section  contains  nothing  else.  I  say 
it  is  incredible  that  Congress  ever  enacted  one  provision  by 
section  631,  and  on  the  same  page  could  have  intended  to 
enact  a  repealing  provision — repealing  by  implication,  section 
631.  The  considerations  which  have  been  adverted  to,  and 
which  I  will  not  consume  time  by  repeating,  it  seems  to  me, 
fully  sustain  this  rule  and  exclude  any  other  conclusion  upon 
the  points  here  under  consideration. 

But  it  is  said  that  the  language  is,  ^<no  judgment,  decree, 
or  order  of  a  District  Court"  and  that  this  term,  *' decree," 
necessarily  includes  decrees  in  admiralty,  and  the  inference 
follows,  iif  this  be  so,  that  there  is  a  repeal  by  implication  to 
the  extent  contended. 

Firstly,  I  have  to  remark,  that  it  is  a  canon  of  statutory 
construction,  asserted  many  times  in  the  best  considered  ad- 
judications that  the  intent  of  the  Legislature — ^if  it  can  be 
ascertained — constitutes  the  law;  and  in  connection  with  that 
proposition,  that  a  thing  may  be  within  the  letter  of  the  law 
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clearly  and  not  within  its  meaning,  and  that  a  thing  may  be 
without  the  letter  of  the  law  and  yet  within  its  meaning, 
and  in  either  case  the  intent  thus  established  constitutes  the 
law;  and  judicial  determinations  to  this  effect  are  very  nu- 
merous. A  very  well  considered  case  upon  this  subject  is  to 
be  found  in  Slater  y.  C(we^  8  O.  S.  Rep.  80. 

Now  under  that  view  of  the  subject,  if  it  were  necessary  I 
should  hold  that  the  word  ^^ decree"  here,  has  no  meaning, 
and  that  it  would  be  the  duty  of  the  court  to  exclude  it  from 
consideration  and  to  consider  it  inadvertently  inserted  as 
having  no  effect  in  fixing  the  construction  of  the  language 
found  in  this  statute.  And  again,  see  the  case  of  the  United 
States  V.  Nourse^  6  Peters,  which  has  been  adverted  to.  The 
act  of  1803  went  in  comprehensiveness  beyond  the  act  of 
1789  in  this:  that  the  act  of  1789  was  confined  in  terms'  to 
decrease  in  admiralty.  The  act  of  1803  uses  the  language, 
"all  judgments  or  decrees,"  and  yet  the  Supreme  Court  of 
the  United  States  in  the  case  mentioned  had  no  hesitation  in 
Baying  that  the  act  of  1803 — ^notwithstanding  this  difference 
— ^was  intended  to  be  confined  by  the  law-making  power  to 
decrees  in  admiralty  alone.  That  no  judgment,  technically 
as  such,  and  no  decrees,  technically  as  such,  was  intended 
to  be  embraced  in  that  language,  except  simply  decrees  in 
admiralty. 

On  the  authority  of  that  case,  as  well  as  other  numerous 
adjudications,  if  it  were  necessary,  I  should  have  no  hesita- 
tion in  holding  in  the  light  of  the  entire  context  of  these 
several  provisions,  that  it  was  the  intent  of  the  Legislature 
not  to  extend  the  time  within  which  appeals  in  admiralty 
should  be  taken,  but  that  having  fixed  the  rule  upon  that 
subject,  then  out  of  abundant  caution  it  was  the  intent  of  the 
Legislature  to  provide  that  all  other  judgments  or  orders  of 
the  District  Court,  or  decrees,  if  there  could  be  any  such 
besides  decrees  in  admiralty  atid  in  equity  should  be  prose- 
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cnted  within  one  year  from  the  time  of  the  entry  of  the 
decree,  and  Bhould  not  be  pro&ecuted  after  that  time. 

It  has  been  said  with  very  great  force  of  argument,  and  I 
confess  that  for  the  moment  I  was  very  much  impressed  by 
the  suggestion,  that  it  is  a  canon  of  interpretation,  that  if 
it  be  possible  to  do  so,  every  word  and  phrase  in  the  statute 
shall  be  taken.  Such  is  to  be  presumed  to  be  the  intention 
of  the  Legislature. 

This  may  be  the  rule  on  the  subject  of  repeals  by  implica- 
tion. If  the  Legislature  had  intended  to  make  so  improvi- 
dent and  material  a  change  under  the  circumstances,  it  can 
very  well  be  taken  that  in  the  act  of  1872  a  repeal  of  the 
provision  in  question,  of  the  act  of  1803,  would  have  been 
expressly  made,  and  that  section  631,  which  was  a  re-enact- 
ment of  the  act  of  1803,  would  not  be  found  in  these  Re- 
vised Statutes.  But  it  is  by  no  means  to  be  admitted  that 
this  latter  canon  of  interpretation  may  not  be  applied  here 
consistently  with  the  maintenance  of  integrity  to  both  of 
these  provisions — 631  and  635.  There  follows  section  631, 
before  reaching  635.  this  provision,  "Final  judgments  of  a 
District  Court  in  civil  actions  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  fifty  dollars,  .exclusive  of  costs, 
may  be  re-examined  and  reversed  or  affirmed  in  a  Circuit 
Court,  holden  in  the  same  district,  upon  a  writ  of  error." 

Now,  as  regards  such  final  judgments,  there  is  no  limita- 
tion as  to  the  time  in  which  they  may  be  reviewed,  so  far  as 
I  am  advised,  except  by  this  one  year  limitation  in  section 
635.  That  section  declares,  "No  judgment,  decree,  or  order 
of  a  District  Court."  There  is  material,  so  far  as  judgments 
are  concerned,  upon  which  this  limitation  can  operate.  Then, 
as  it  regards  orders,  that  term  is  not  necessarily  to  be  con- 
sidered here,  but  it  is  obvious  it  will  occur  to  any  one  on  a 
moment's  reflection,  that  there  may  be  a  very  great  variety 
in  the  earliest  proceedings  which  may  be  taken  up  for  review. 
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I  need  not  remark  further  upon  that  subject  An  order  is 
not  always  applicable  to  a  decree  in  admiralty.  That,  there- 
fore, does  not  touch  the  point  here  under  consideration. 

There  is  no  diflBculty,  then,  in  giving*  this  section  635  full 
operation  as  to  judgments  or  orders  without  interfering  in 
any  way  with  provision  631. 

Now.  CM  to  decrees. 

It  has  been'said  that  there  is  no  decree  which  can  be  ren- 
'dered  by  a  District  Court,  except  a  decree  in  admiralty  and  a 
decree  in  certain  causes  in  equity,  and  that,  therefore,  accord- 
ing to  the  contention  which  has  been  insisted  upon,  this 
limitation  of  one  year  applies  necessarily  to  decrees  in  admi- 
ralty and  decrees  in  equity.  That,  we  think,  is  a  mistaken 
view  of  the  fact.  I  have  not  had  the  time  to  examine  this 
point  as  thoroughly  as  I  should  have  desired,  if  time  had 
been  allowed  me.      g 

There  were,  during  the  war,  provisions  in  force,  under 
which  the  property  of  rebels  was  forfeited,  and  many  decrees 
to  that  effect  were  entered,  but  the  act  is  no  longer  in  force. 
There  is  the  case  of  the  United  States  v.  Miller^  which  I 
have  not  had  time  to  examine,  but  which  I  recollect  perfectly 
well.  In  that  case  a  decree  of  forfeiture  was  entered.  So 
in  the  case  of  the  United  States  v.  Conrad^  a  large  amount 
of  his  real  estate  was  confiscated  under  the  statutory  provis- 
ions of  the  United  States,  touching  the  property  of  acting 
rebels  against  the  government,  and  a  decree  of  forfeiture  was 
entered  at  New  Orleans  by  the  District  Court.  It  was 
brought  to  the  Supreme  Court  of  the  United  States,  as  was 
the  case  of  the  United  States  v.  Miller^  and  the  decrees  in 
both  cases  were  reversed,  but  they  were  decrees  in  forfeiture, 
and  not  a  decree  in  admiralty,  or  a  decree  in  equity. 

Now  it  is  sufficient  in  this  connection  to  remark  generally, 
and  without  going  in  detail,  that  the  subsisting  revenue  laws, 
both  as  they  regard  custom  duties  and  as  they  regard  internal 
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revenue  duties,  so  to  speak,  provide  proceedings  for  forfeit- 
ures, and  would  not  be,  in  the  judgment  of  this  court,  a 
misnomer;  on  the  contrary,  as  I  understand  the  law,  it  would 
be  in  accordance  with  the  settled  principles  of  law  to  tenn 
the  final  adjudication  of  the  court  a  "decree,"  upon  the  sub- 
ject  of  forfeiture,  against  the  respondent  or  against  the  libel- 
lant,  dismissing  the  libel  or  information,  as  the  case  may  be. 

Now,  in  further  illustration  of  that  particular  view  of  the 
subject,  I  advert  to  rule  22  of  the  Supreme  Court  of  thtf 
United  States,  established  for  the  government  of  the  inferior 
courts  of  the  United  States  in  their  action  in  this  class  of 
cases.     That  rule  is  as  follows: 

"All  informations  and  libels  of  information,  upon  seizure 
for  any  breach  of  the  revenue,  or  navigation,  or  other  laws 
of  the  United  States,  shall  state  the  place  of  seizure,  whether 
it  be  on  land  or  on  the  high  seas,  oi^on  navigable  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  the  district  within  which  the  property  is  brought, 
and  where  it  then  is.  The  information,  or  libel  of  informa- 
tion, shallalso  propound,  in  distinct  articles,  the  matters  re- 
lied on  as  gi'ounds  or  causes  of  forfeiture,  and  aver  the  same 
to  be  contrary  to  the  form  of  the  statute  or  statutes  of  the 
United  States  in  such  case  provided,  as  the  case  may  require, 
and  shall  conclude  with  a  prayer  of  due  process  to  enforce 
the  forfeiture,  and  to  give  notice  to  all  persons  concerned  in 
interest  to  appear  and  show  cause,  at  the  return  day  of  the 
process,  why  the  forfeiture  shall  not  be  decreed?'^ 

It  is  not  necessary  to  advert  to  any  particular  legal  statu- 
tory provision  denouncing  forfeitures  in  the  various  cases  to 
which  these  provisions  hav^e  been  extended ;  it  is  sufficient  to 
remark  generally  that  they  are  very  numerous. 

I  have  already  remarked,  and  repeat,  that  it  would  be  no 
misnomer;  on  the  contrary,  it  is  sanctioned  by  the  language 
of  the  rule,  and  it  is  in  accordance  with  the  settled  principles 
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of  law  on  the  subject,  to  hold  that  the  final  judgment  of  the 
District  Court  in  most,  if  not  in  all,  cases  of  forfeiture  would 
be  properly  characterized  by  terming  it  a  decree^  the  juris- 
diction being  limited  to  the  District  Court.  Now  apply  that 
reasoning  to  the  language  of  this  section,  635,  premise — 

First — Section  631  has  explicitly  required  an  appeal  to  be 
taken  to  the  nea^t  term  of  the  Circuit  Court  after  it  was  ren- 
dered, as  was  required  in  the  act  of  1789,  and  of  1803  and 
1872,  and  as  required  in  section  631  of  this  act. 

Further,  "no  judgment,  decree  or  order."  The  decrees  to 
which  this  language  refers,  or  what  is  meant  by  the  use  of 
that  epithet,  may  well  be  held  to  be  decrees  other  than  de- 
crees in  admiralty  and  in  equity — decrees  in  the  class  of 
causes  provided  for  and  contemplated  by  the  rule  which  has 
just  been  read.  Now  that  harmonizes  the  two  sections.  It 
avoids  the  absurdity,  or  the  improbability,  perhaps,  would 
express  the  idea  more  accurately,  that  this  provision  which 
unquestionably  appears  from  1789  to  1872,  was  intended  to 
be  abrogated,  and  the  long  period  that  might  intervene  in 
consequence  of  the  disabilities  prescribed  in  that  section, 
should  be  imported  into  our  admiralty  system  of  the  juris- 
prudence of  the  United  States.  It  cannot  be  done  in  the 
manner  in  which  it  is  insisted  upon  it  has  been  done.  It 
would  be  held  to  have  been  done  inconsistently  with  any 
sound  or  reasonable  construction,  either  upon  the  ground  of 
authority,  reason  or  principle,  all  of  which  I  know  are  ad- 
verse, and  in  my  judgment  conclusive  against  the  proposition 
contended  for.  The  motion  to  dismiss  must  therefore  pre- 
vail, and  the  appeal  is  dismissed. 
4 
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on  motion  for  an  attachment  for  contempt. 

1.  A  purchaser  at  a  judicial  sale  may  be  compelled  in  a  court  of  admi- 
ralty to  complete  his  purchase  by  payment  of  the  money. 

2.  Should  the  marshal  fail  to  make  return  of  the  writ  with  his  action 
thereon,  it  is  a  mere  irregularity,  which  is  healed  by  confirmation  of  the 
sale. 

8.  Though  the  name  of  the  purchaser  be  not  inserted  in  the  order,  a 
service  of  such  order  upon  him,  when  in  default,  to  pay  money  into 
court,  is  sufficient. 

4.  If  a  proctor  bid  at  a  sale  he  may  be  personally  held  upon  it,  unless 
it  be  known  to  the  marshal  for  whom  he  is  bidding. 

6.  The  words  "her  boats,  tackle,  apparel  and  furniture,"  used  in  the 
writ  and  published  notices  of  sale,  imply  no  warranty  of  a  complete  out- 
fit, nor  even  that  all  the  property,  that  once  belonged  to  the  vessel,  is  in 
possession  of  the  marshal ;  especially  when  he  sells  her  "  as  she  lies." 

At  the  time  the  tug  was  seized  upon  the  attaehment,  most 
of  her  apparel  and  furniture  was  in  the  hands  of  one  Demass, 
and  was  never  taken  possession  of  by  the  marshal.  A  decree 
having  passed  upon  the  original  libel,  a  writ  of  venditioni 
exponas  was  issued,  commanding  that  the  tug,  ^^her  boats, 
tackle^  apparel  and  fumiture,^^  be  sold  on  the  26th  day  of 
December,  1876.  The  marshal  offered  the  tag  for  sale  at 
auction,  and  struck  her  off  to  Julian  G.  Dickinson  for  four 
thousand  dollars.  The  deputy  marshal,  as  he  offered  her  for 
sale,  announced  publicly  that  he  sold  her  "  as  she  was,"  nam- 
ing the  property  that  had  been  seized  by  him  as  such  oflRcer, 
and  would  undertake  to  deliver  nothing  but  what  was  upon 
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the  vessel.  His  ahbotmcement  was  understood  by  Mr.  Dick- 
inson and  by  many  others  who  were  present  at  the  sale.  On 
the  17th  day  of  January  an  order  was  made,  reciting  the 
regularity  of  the  proceedings,  and  confirming  the  sale.  Ap- 
plication was  repeatedly  made  to  Mr.  Dickinson  to  pay  the 
money,  a  bill  of  sale  was  executed  and  tendered  him,  with  a 
demand  for  the  purchase  price,  which  he  neglected  to  pay, 
but  asked  further  time,  and  promised  to  pay  whenever  an 
order  of  distribution  should  be  entered.  Subsequently,  he 
claimed  that  his  client,  Mr.  Murphy,  for  whom  he  had  bid 
off  the  property,  refused  to  accept  the  bill  of  sale,  unless  all 
of  the  apparel  and  furniture  originally  belonging  to  the  boat, 
was  turned  over  to  him.  There  was  about  $300  in  value  of 
this  missing.  On  the  13th  day  of  February,  a  further  order 
was  made  that  the  proceeds  of  the  sale  be  forthwith  paid 
into  the  registry  of  the  court.  A  copy  of  this  order  having 
been  served  upon  Mr.  Dickinson,  motion  was  made  for  an 
attachment  for  contempt  in  refusing  to  ccmply  with  it. 

F.  W.  Clark  and  Wm.  A.  Moorey  for  the  motion. 

JR.  A.  Parker,  contra. 

Bkown,  J.— The  power  of  the  court,  the  practice  of  which 
is  analogous  to  that  of  a  court  of  chancery,  to  compel  a 
purchaser  to  perform  his  undertaking  and  pay  the  amount 
of  his  bid,  was  admitted  upon  the  argument,  and  seems  to  be 
well  settled  by  the  authorities.  Rohrer  on  Judicial  Sales, 
sections  152  to  156;  Wood  v.  Jfann,  3  Sum.  318;  Brasher 
v.  Van  Cortlandt,  2  Johns.  Chan.  505 ;  Requa  v.  Rea^  2  Paige, 
339;  Cazet  v.  Hvhlell,  36  N.  T.  677.  The  purchaser  in 
cases  of  this  kind  is  regarded  as  making  himself  so  far  a 
party  to  the  original  proceeding  as  to  render  himself  amen- 
able to  the  process  of  the  court  to  compel  obedience  to  its 
orders. 
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It  was  claimed  in  this  case,  however,  that  the  sale  was  ir- 
regular, for  the  reason  that  the  marshal  had  made  no  return 
of  his  writ  into  court,  and  no  report  of  sale  had  been  filed. 
Without  undertaking  to  say  whether  the  mere  omission  to 
file  the  writ  and  the  report  of  sale  would  constitute  such  an 
irregularity  as  would  vitiate  this  proceeding,  it  is  sufficient 
to  say  that  such  irregularity,  if  it  existed,  was  healed  by  the 
order  of  confirmation.  2  Dan.  Ch.  Prac.  1279;  Todd  v. 
Dowd,  1  Met.  (Ky.)  281. 

It  is  further  claimed,  that,  as  the  order  was  general,  and 
not  directed  to  any  particular  person,  it  must  be  presumed  to 
have  been  made  under  rule  41,  and  intended  to  operate  only 
upon  the  marshal;  but  I  apprehend  such  an  order  would 
operate  upon  any  persqp  upon  whom  it  was  served,  and  who 
was  actually  in  default  for  failing  to  pay  over  the  purchase 
price. 

Further  objection  is  made,  that  this  court  has  no  power  to 
attach  the  bidder,  inasmuch  as  he  was  acting  as  the  agent  of 
another  party  in  making  the  purchase.  Although  he  was  a 
proctor  of  this  court,  it  does  not  appear  to  have  been  known 
to  the  marshal  at  the  time  of  the  sale,  at  least  by  any  infor- 
mation received  by  him,  that  he  was  not  acting  in  his  own 
behalf.  After  the  sale  was  completed,  he  was  'asked  to  whom 
the  bill  of  sale  should  be  executed,  and  replied  that  he  would 
let  the  marshal  know  in  a  short  time. 

There  are  three  cases  where  an  agent  may  be  held  person- 
ally responsible  upon  his  contracts: 

1.  Where  it  is  not  known  to  the  other  party  that  he  is 
acting  as  agent  at  all. 

2.  Where  the  fact  of  his  agency  is  known,  but  the  name 
of  his  principal  is  not  disclosed. 

3.  Where  he  exceeds  his  authority  as  agent. 

Story  on  Agency^  sections  264-268.  While,  in  this  (jase, 
the  deputy  marshal  may  have  suspected,  or  even  have  been 
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Batisfied  in  his  own  niind,  that  the  buyer  was  acting  only  as 
agent,  this  knowledge  could  only  have  been  derived  from  the 
fact  that  he  was  known  as  an  attorney  at  law.  There  was 
nothing  else  to  put  him  upon  inquiry.  Whether  this  was 
sufficient  to  apprise  him  of  his  character  is  immaterial,  for  it 
is  not  disputed  that  he  did  not  learn  the  name  of  his  princi- 
pal until  some  considerable  time  after  the  sale.  In  his  affi- 
davit, Mr.  Murphy  swears  that  he  authorized  Mr.  Dickinson 
to  bid  for  him,  upon  the  belief  and  understanding  that  the 
tug,  with  all  her  boats,  tackle,  apparel,  furniture,  and  appur- 
tenances were  included  in  the  sale.  If  this  be  so,  Mr.  Dick- 
inson should  not  have  made  the  bid,  as  he  was  fully  apprised 
at  the  time  that  he  was  buying  only  such  property  as  was 
upon  her.  The  marshal  is  certainly  not  chargeable  with  this 
fault.  I  deem  this  of  little  consequence,  however,  as  Mr. 
Murphy  was  present  at  the  sale,  heard  the  announcement  of 
the  marshal  that  he  sold  her  as  she  was,  and  interposing  no 
objection  to  the  bidding  of  his  attorney,  thereby  ratified  his 
action.  It  is  further  claimed  that  the  purchasers  were  mis- 
led by  the  published  notices  of  sale  which  designated  the 
tug  her  "boats,  tackle,  apparel,  and  furniture,"  as  the  property 
to  be  sold.  These  words,  however,  imply  no  warranty  of  a 
complete  outfit,  nor  even  that  all  the  property  that  once  be- 
longed to  her  is  still  on  board  .or  in  possession  of  the  mar- 
shal. Where  the  announcement  is  made  that  the  tug  is  sold 
"as  she  is,"  it  is  incumbent  upon  the  buyer  to  ascertain  her 
actual  condition  before  bidding,  and  any  loss  occasioned  by 
his  failure  to  do  so  is  imputable  to  him.  As  no  claim  of 
misapprehension  of  the  terms  of  sale  was  made  in  this  case 
until  nearly  two  months  after  the  sale  had  taken  place,  and 
after  repeated  demands  and  promises  to  pay,  there  is  reason 
at  least  for  saying  that  no  such  apprehension  existed.  While 
it  is  quite  possible  that  Murphy  might  be  held  responsible 
as  the  principal  in  this  purchase,  it  does  not  follow  that  the 
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agent  may  not  also  be  made  liable.  This  is  one  of  that  not 
infrequent  class  of  cases  where  the  other  party  may  look 
either  to  the  principal  or  the  agent. 

The  case  is  very  similar  to  that  oi Brasher  v.  Van  Cortlandt^ 
2  Johnson's  Chan.  R.  505,  where  an  attachment  was  moved  for 
against  one  Clay,  for  refusing  to  complete  a  purchase  made 
on  a  master's  sale.  Respondent  showed  cause,  by  stating 
that  he  was  requested  by  one  Van  Cortlandt,  to  become  a  pur- 
chaser in  his  behalf;  that  it  was  then  represented  to  him  that 
it  was  intended  to  appeal  from  the  decree,  and  the  request 
for  him  to  purchase  was  to  prevent  the  possibility  of  loss,  in 
case  the  decree  should  be  aflSrmed,  and  that  he  became  a 
purchaser  from  motives  of  friendship  for  Van  Cortlandt. 
Chancellor  Kent  decided  that  he  must  complete  his  purchase. 

It  is  not  necessary  here  to  determine  whether  the  purchaser 
be  entitled  to  such  of  the  furniture  and  apparel  of  the  tug 
as  was  in  the  possession  of  Demass  at  the  time  of  the  sale. 
Under  general  admiralty  rule  8,  the  marshal  could  probably 
have  compelled  the  delivery  to  him  of  this  property,  but  not 
having  done  so,  it  is  very  doubtful  whether  it  is  not  now  too 
late;  still,  it  is  no  reason  for  the  bidder  refusing  to  complete 
his  purchase.  The  announcement  was  distinctly  made  and 
understood,  that  the  sale  embraced  only  the  tug  and  such  of 
her  equipment  as  was  actually  upon  her,  and  he  cannot  now 
question  the  proceedings  by  reason  of  failure  to  deliver  other 
property.  While  it  is  true,  as  Murphy  swears,  that  he  may 
have  expected  the  marshal  to  deliver  all  the  tug's  appurte- 
nances, which  it  seems  he  had  seen  in  Livingston's  warehouse 
not  long  before,  he  had  no  good  reason  to  expect  it,  and  took 
his  chances  of  disappointment. 

The  practice  of  withdrawing  from  purchases  thus  made 
has  become  so  common  as  to  operate  as  a  serious  inconve- 
nience. In  several  cases  re-sales  have  been  ordered  at  a 
greatly  increased  charge  for  advertising  and  ship-keeping. 
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The  attendance,  too,  is  usually  much  less  numerous  at  a  re- 
sale, the  bidding  less  spirited,  and  the  property  is  often  sacri- 
ficed for  much  less  than  it  brought  at  first.  As  observed  by 
the  chancellor  in  Lansdown  v.  Eldon^  14  Vesey,  512:  "A 
purchaser  ought  not  to  be  permitted  to  baffle  the  court  in 
this  way."  I  think  the  proper  practice  is,  for  the  marshal, 
before  adjourning  the  sale,  to  require  an  instant  deposit  of  at 
least  one-tenth  of  the  amount  of  the  bid,  giving  the  pur- 
chaser twenty-four  hours  thereafter  to  raise  the  residue.  The 
purchaser  would  ordinarily  prefer  to  make  good  his  bid  rather 
than  incur  a  forfeiture  of  his  deposit.  While  in  this  case 
the  purchaser  has  been  guilty  of  no  fraud  or  moral  wrong, 
and  probably  acted  through  nxere  inadvertence,  still,  as  the  sale 
was  fairly  made,  I  think  it  a  case  where  the  court  is  properly 
called  upon  to  enforce  it. 

An  order  will   be   entered   that   the   purchaser   pay  the 
amount  of  his  bid  in  six  days,  or  that  an  attachment  issue. 
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mabike  tokt8 ^admikaltt  jurisdiction. 

1.  .The  master  of  a  scow  took  possession  of  a  lighter,  having  no  author- 
ity therefor,  and  used  her  in  carrying  wood  off  the  shore  of  Lake  8t. 
Clair  to  the  scow,  hut  neglected  to  return  her :  Held^  The  court  of  admi- 
ralty has  jurisdiction,  and  the  scow  is  liable  in  rem  for  the  conversion. 

2.  Though  originally  seized  in  a  flsh  pond  staked  off  from  the  Detroit 
river,  yet  as  the  scow  employed  the  lighter  in  its  service  upon  navigable 
waters  she  is  liable. 

Libellant,  being  the  owner  of  a  lighter,  averred  that  the 
master  of  the  scow  had,  without  authority,  seized  and  used 
his  lighter  and  neglected  to  return  her,  thougli  requested  so 
to  do.  He  claimed  $60  damage,  and  also  the  rental  value  of 
the  lighter  from  the  time  of  seizure,  April  15,  1875,  to  the 
filing  of  his  libel.  Exceptions  were  taken  to  the  juris- 
diction on  the  ground  that  the  facts  did  not  constitute  a  lien 
upon  the  scow  by  the  admiralty  law.  The^  principal  allega- 
tions in  the  libel  were  denied  in  the  answer,  and  it  was 
claimed  that  the  lighter  had  been  detained  by  a  ship  car- 
penter, who  had  been  directed  by  the  libellant  to  put  certain 
repairs  upon  her.  The  facts  were  that  while  the  vessel  was 
in  a  sunken  condition  the  claimant  applied  to  a  brother  of 
libellant  for  permission  to  use  the  lighter  in  carrying  off 
wood  to  the  scow.  This  the  brother,  "Wallace  Lemaire, 
granted  without  authority.     The  claimant  used  her  two  or 
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three  days  only;  left  her  lying  near  the  lake  shore  where  she 
ponnded  and  became  leaky.  It  was  agreed,  on  demand 
made  by  libellant  for  the  lighter,  that  she  should  be  left  at  a 
ship  carpenter's  to  be  repaired.  After  this  was  finished  the 
carpenter  refused  to  deliver  her  to  libellant,  who  filed  this 
libel  to  recover  her  value. 


< 


Geo.  W.  Moore^  for  libellant. 
n.  A.  Swarij  contra. 

Bbown,  J. — The  principal  question  discussed  upon  the 
argument  related  to  the  jurisdiction  of  the  court.  The  libel 
sounds  in  tort,  and  it  was  strenuously  insisted  by  claimant's 
advocate  that  no  lien  attached  to  the  scow  for  the  conversion 
of  the  lighter,  both  parties  conceding  that  claimant  took 
possession  of  her  without  authority  from  the  owner.  Cases 
of  spoliation  and  damage  are  of  admiralty  and  maritime 
jurisdiction.  These  include  illegal  seizures  or  depredations 
upon  vessels  or  goods  afloat.  Every  violent  dispossession  of 
property  on  the  ocean  is,  prima  jfaeie,  a  maritime  tort,  and 
as  such  belongs  to  the  admiralty  jurisdiction.'  Benedict,  §8 
310,  311.  And  the  owners  of  a  vessel  are  liable  for  torts 
committed  by  the  master  in  the  course  of  his  employment. 

There  can  be  no  doubt  that  if  this  were  a  case  of  contract 
— ^that  is,  if  the  agent  of  whom  the  claimant  hired  the  scow, 
and  whom  claimant  in  good  faith  believed  to  have  autliority 
to  loan  it,  had  in  fact  possessed  that  authority,  a  libel  -in  rem 
couid  have  been  sustained  for  the  use  of  the  ligliter.  A 
person  furnishing  a  small  boat  or  a  lighter  for  the  use  of  a 
vessel  has  as  valid  a  lien  upon  her  as  though  he  had  furnished 
an  anchor,  a  compass,  a  chronometer,  or  any  other  of  the 
articles  usually  denominated  materials.  In  the  case  of  The 
Dick  Keysy  1  Bissell,  408,  Mr.  Justice  McLean  held  that, 
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where  the  master  of  a  steamboat,  on  her  behalf,  agreed  to 
pay  $20  per  day  for  the  use  of  a  barge,  a  libel  might  be 
maintained  against  the  steamboat  for  the  amount.  Mr.  Far- 
sons  says,  (2  Parsons  on  Shipping,  148 :)  "  If  a  barge  is  ne- 
cessary to  a  steamboatj  its  hire  to  it  will  be  regarded  as 
material  furnished  for  its  equipment;"  citing  Amis  v.  Steam- 
boat Louisa^  9  Mo.  621;  Gleiin  v.  Steamboat  Belmont^ 
11  Mo.  112;  Steamboat  Kentucky  v.  Brooks^  1  Greene, 
(la.)  398 — cases  which  fully  sustain  the  text  of  the  learned 
commentator. 

Now,  upon  principle,  it  is  difficult  to  say  why,  if  an  action 
in  rem  will  lie  for  the  use  or  value  of  property  lawfully  ob- 
tained, a  similar  action  will  not  lie  for  the  use  or  value  of 
property  unlawfully  obtained;  in  other  words,  where  the 
wrong  is  greater,  the  remedy  should  not  be  less.  The  gen- 
eral rule  with  regard  to  torts  seems  to  be,  that  the  owners  and 
the  vessel  are  liable  for  all  the  acts  of  the  master  done  in  the 
execution  of  the  business  in  which  he  may  be  employed,  by 
which  third  persons  are  injured,  whether  the  injury  was 
occasioned  by  the  unlawful  acts  or  by  the  negligence  or  want 
of  skill  of  the  master.  Dias  v.  The  Revenge^  3  Wash.  262; 
Dean  v.  Angus^  Bee's  Admiralty,  369;  The  Martha  Ann^ 
Olcott,  18.  The  principle  underlying  these  decisions  is  that, 
for  torts  committed  in  the  business  of  the  master  as  such,  or 
in  which  the  ship  is  the  active,  the  injuring  or  the  benefited 
party,  the  injured  party  has  his  remedy  a»  well  against  the 
vessel  as  against  her  owner  and  master.  The  mere  fact  that 
the  person  committing  a  tort  is  master  of  a  vessel,  of  course, 
does  not  make  her  liable;  but,  if  it  be  an  act  done  in  pursu- 
ance of  his  business  as  master,  or  is  beneficial  to  the  vessel, 
she  becomes  liable  in  rem.  The  English  cases  hold  that  the 
vessel  is  not  liable  for  a  willful  collision.  This  doctrine, 
however,  is  denied  in  the  case  of  Balaton  v.  The  Stnte 
Bights^  Crabbe,  22,  where  a  libel  was  sustained  for  running 
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down  the  libellant's  vessel,  done  by  the  express  direction  of 
the  master  of  the  colliding  vessel. 
■'    It  is  farther  insisted  in  this  case  that,  locality  being  the 
test  of  jurisdiction  in  cases  of  tort,  the  injury  was  not  done 
upon  navigable  waters,  bat  that  the  lighter  was  seized  within 
atish-pound  staked  off  from  the  river.     I  do  not  regard  this 
fact  as  material.    In  the  case  of  Plumrner  v.  Wehb^  4  Mason, 
380,  a  libel  was  sustained  for  the  abduction  of  a  minor  son 
upon  a  voyage  upon  the  high  seas.*^  Mr,  Justice  Stoky  ob- 
served: "Here  it  is  true  that  the  tortious  act,  or  cause  of 
damage,  might  be  properly  deemed  to  arise  in  port;  but  it 
was  a  continuing  act  and  cause  of  damage  during  the  whole 
voyage;  it  was  in  no  just  sense  a  complete  and  perfected 
wrong  until  the  departure  of  the  vessel  from  port,  and  it 
traveled  along  with  the  parties  as  a  continuing  injury  through 
the  whole  voyage,  and  terminated  only  with  the  death  of  the 
8on  at  sea."     See,  also,  Sherwood  v.  Ilall^  3  Sumner,  128. 
In  the  case  of  The  Bark  Yankee  v.  Gallagher^  (McAllister, 
467,)  the  court  held  that,  "  if  the  tortious  act  originates  in 
port,  and  is  not  a  perfected  wrong  until  the  vessel  leaves  the 
port,  it  is  a  continuous  act,  and  travels  with  the  tort-feasor 
and  the  injured  party  during  the  whole  voyage,  and  comes 
within  tlie  jurisdiction  of  the  admiralty  upon  the  principle 
that,  if  the  thing  be  done  on  the  high  seas  and  brought  to 
land,  it  is  appropriate  to  a  court  of  admiralty  to  decide  the 
question  as  a  maritime  tort."     In  this  case  the  libellant  had 
been  seized  in  the  city  of  San  Francisco  by  a  vigilance  com- 
mittee, and   carried  on  board  the  bark  and   landed  in  the 
Sandwich  Islands.     In  the  case  at  bar,  admitting  that  the  fish, 
pound  was  a  not  navigable  water,  the  lighter  was  taken  to 
the  scow  then  lying  in  navigable  waters,  and  was  used  by  her 
there,  and  I  think  the  case  falls  within  the  autliorities  above 
cited. 
No  willful  misconduct  or  wrongful  purpose  on  the  part  of 
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the  claimant  need  be  shown;  for  the  gist  of  the  action  ia  the 
use  of  the  lighter  by  the  vessel,  and  I  hold  tiiat  it  makes  no 
difference  whether  the  claimant  became  possessed  of  her  by 
a  contract,  or  by  an  act  which  was  technically  a  conversion. 
The  exception  to  the  jurisdiction  must  therefore  be  overruled. ^ 
Ouillette,  the  owner  of  the  scow,  took  possession  of  the 
lighter  without  authority  from  the  libellant.  After  he  had 
her  for  some  time,  and  she  had  been  injured  either  by  Ouil- 
lette's  negligence  in  allowing  her  to  pound  upon  the  bottom, 
or  by  becoming  leaky,  libellant  went  to  Ouillette  and  de- 
manded that  the  lighter  should  be  returned  to  him  in  good 
order.  Ouillette  then  put  her  into  the  hands  of  a  carpenter, 
who  repaired  the  damages  done  her,  and  also  made  some 
alterations  and  repairs  on  her  at  the  request  of  the  libellant. 
When  libellant  went  to  the  carpenter  to  demand  her,  he  re- 
fused to  give  her  up,  either  until  the  repairs  put  upon  her 
by  Ouillette's  directions  were  paid,  as  libellant  says,  or  until 
libellant  would  release  Ouillette  from  all  liability,  or  would 
clear  Ouillette  of  the  law,  as  the  carpenter  says.  As  it  is 
clear  that  libellant  offered  to  pay  for  the  repairs  which  he  had 
ordered,  and  the  carpenter  did  not  detain  her  upon  that 
ground,  his  further  detention  of  her  must  be  attributed  to 
Ouillette,  notwithstanding  his  statement  that  the  carpenter 
detained  her  without  authority  from  him.*  It  was  the  duty 
of  Ouillette  to  see  that  the  lighter  was  returned,  and  no 
excuse  for  the  non-performance  of  that  duty,  not  attributable 
to  the  libellant,  can  be  accepted. 
/^  There  is  considerable  conflict  with  regard  to  the  value  of 
the  lighter;  but,  upon  all  the  testimony,  I  think  that  §45  is 
as  much  as  she  is  worth.  There  must  be  a  decree  for  the 
libellant  for  this  amount,  with  interest. 

See,  also,  Tillmore  v.  Moore^  Dist.  Md.,  Nov.  8, 1880;  Tfie  Chas.  Morgan, 
(this  volume,)  and  The  Oarlaiid^  (by  Brown,  J.,)  E.  D.  Mich.,  Feb.  21, 
1881.      Fed,  Rep,  Vol.  5,  924. 
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THE    CITT    NATIONAL    BANK  OF  PADUCAH  v. 
THE  CITY  OF  PADUCAH  and  H.  H.   MOKGAN, 

Tax-Collectob. 

CiEcuiT  Court — Disteict  of  Kentucky — June  1,  1877. 

1.  Taxation  op  Shabes  of  National  Bank  Enjoined — ^Bank  a 
Pbopeb  Pabty  When. — ^To  a  bill  in  equity  a  bank  is  a  proper  party 
complainant  ^vhen  it  is  sought  to  enjoin  the  collection  of  a  tax  upon  its 
shares  assessed  against  its  stockholders,  if  it  appear  that  the  bank  would 
be  subjected  to  a  multiplicity  of  suits  and  its  business  be  interfered  with, 
its  stock  be  depreciated  and  its  credit  impaired. 

2.  Gbounds  of  Injunction  in  Such  Cases.— An  injunction  may  be 
had  to  stay  the  collection  of  a  tax  on  personal  property,  if  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of  suits,  or  where  the  law 
authorizing  the  tax  is  invalid. 

8.  Rate  op  Taxation  on  National  Bank  Shabeb. — ^Where  different 
rates  of  taxation  are  imposed  under  the  laws  of  a  State  or  municipal 
government  upon  different  classes  of  moneyed  capital,  it  is  not  lawful  to 
tax  the  shares  of  National  banks  at  the  highest  rate  imposed  upon  any 
class,  regardless  of  the  proportion  which  that  class  bears  to  other  classes ; 
Dor  is  it  confined  to  the  lowest  rate  upon  any  class.  And  where  different 
rates  of  taxation  are  imposed  upon  different  classes  of  moneyed  capital  the 
rate  of  taxation  on  National  bank  shares  should  not  exceed  the  rate  im- 
posed upon  shares  In  State  banks. 

4.  DiFFEBENCB  OF  TAXATION — RATES.—The  banking  capital  of  Ken- 
tucky paid  only  fifty  cents  per  share  as  a  tax.  One  of  the  State  banks 
was  located  in  Paducah  whose  capital  exceeded  that  of  all  the  National 
banks  there:  Held^  that  an  ordinance  which  imposed  a  tax  of  $1.05  per 
share  nominally  on  all  banks  but,  from  the  payment  of  which  the 
State  banks  had  been  adjudged  exempt,  was  an  unlawful  discrimination 
against  the  National  bank,  and  invalid. 

5.  FuBTHEB. — Where  other  moneyed  capital  was'  also  taxed  $1.05  but 
a  reduction  to  the  whole  amount  of  the  owners  indebtedness  was  to  be 
made  before  the  assessment,  and  no  such  deduction  was  allowed  where 
the  capital  consisted  of  National  bank  shares,  the  tax  upon  such  shares 
was  declared  invalid. 

6.  Double  Taxation. — It  was  further  held  that  as  the  value  of  the 
real  estate  held  by  the  bank  was  not  deducted,  it  was  subjected  to  double 
taxation,  and  the  tax  was  invalid. 
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Bill  filed  against  the  city  and  tax  collector  of  Padncah  to 
enjoin  the  collection  of  a  tax  upon  National  bank  shares. 
The  Legislature  in  1867  passed  an  act  to  tax  the  shares  of 
National  banks,  but  provided  that  the  same  should  not  exceed 
that  upon  State  bank  shares.  The  amount  so  assessed  under 
tlie  State  law  was  fifty  cents  per  share.  This  amount  com- 
plainant had  paid  for  years  to  the  State  on  its  shares. 

The  city  of  Paducah  in  1871  levied  a  tax  of  $1.05  on  all 
bank  shares.  This  was  under  the  provisions  of  an  ordinance 
passed  by  its  common  council,  deriving  its  authority  from 
the  amended  charter.  The  tax  applied  to  State  as  well  as 
National  banks,  but  the  courts  of  Kentucky  decided  that  as 
to  the  State  banks  the  tax  was  invalid.  This  tax  was  assessed 
for  the  year  1875,  and  the  books  were  in  the  collector's  hands 
when  this  bill  was  filed. 

C.  S.  Marshally  L,  D,  Husbands^  J.  W,  Blovmfield  and 
Henry  Bvmetty  for  complainant. 

J.  Q.  A.  Kiug^  J,  C.  Gilbert^  James  Campbell^  Jr.^  W.  D. 
Greer  and  E.  W,  Baghy^  for  defendants. 

The  facts  are  stated  in  the  opinion. 

Beown,  J. — Upon  the  threshold  of  this  case,  we  are  con- 
fronted with  the  objection  that,  inasmuch  as  the  tax  in  ques- 
tion is  laid  upon  the  individual  shareholders,  the  bill  cannot 
be  maintained  in  the  name  of  the  bank;  that  the  suit  is  one 
which  concerns  the  stockholders  only,  and  that  they  are  the 
only  proper  parties  complainant.  Though  this  question  has 
been  raised  before  the  Supreme  Court  several  times,,  it  has 
never  been  directly  passed  upon.  In  Dowa  v.  The  City  of 
Chicago^  11  Wall.  108,  the  bill  was  filed  by  a  stockholder 
simply  upon  the  ground  of  the  illegality  of  the  tax.  The 
bank  itself  filed  a  cross-bill,  also  alleging  the  illegality  of 
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the  tax  assessed  on  various  grounds;  and  averring  that  if 
the  share  were  permitted  to  be  sold,  irreparable  injury  would 
not  only  be  done  the  shareholders,  but  also  to  the  bank, 
which  would  be  thereby  subjected  to  great  loss  of  standing, 
and  other  injury,  for  the  redress  of  which  the  law  afforded 
no  remedy;  and  that  such  also  would  be  the  result  if  the 
bank  paid  the  taxes,  and  was  subject  to  suits  by  each  of  the 
shareholders  by  reason  of  so  doing;  and  that  in  either  event 
a  multiplicity  of  suits  would  be  rendered  necessary  to  adjust 
the  rights  of  the  parties.  A  demurrer  was  interposed  to 
both  bills,  and  both  were  dismissed;  the  original  bill  because 
it  was  based  solely  upon  the  ground  that  the  tax  was  illegal, 
and  the  cross-bill  because  it  must  share  the  fate  of  the  orig- 
inal. The  court  intimated,  however,  that  if  the  cross-bill  had 
been  an  original  bill,  with  like  averment,  it  might  have  been 
sustained,  to  avoid  a  multiplicity  of  suits.  The  question 
appears  to  have  been  fully  argued  in  Tajppan  v.  The  Mer- 
chanU?  Nat.  Bank^  19  Wall.  490,  under  an  allegation  in  the 
bill  similar  to  the  one  under  consideration,  and  to  have  been 
ruled  by  the  Circuit  Court  of  Northern  Illinois  in  favor  of 
the  jurisdiction.  Union  Nat.  Bank  v.  Chicago^  3  Biss.  82. 
In  the  Supreme  Court,  the  case  went  off  on  another  point, 
and  the  court  expressly  declined  to  pass  upon  this  question. 
The  only  case  I  have  found  in  which  the  jurisdiction  was 
denied  is  that  of  the  First  Nat.  Bank  of  Hannibal  v.  Mer- 
edith, 44  Mo.  500,  where,  notwithstanding  the  taxes  were 
assessed  against  the  bank  and  sought  to  be  collected  by  seizing 
and  selling  all  the  shares  comprising  the  capital  stock,  the 
court  declined  to  interfere  on  the  ground  that  an  injunction  to 
restrain  the  collection  of  the  tax  was  not  the  proper  remedy, 
unless  the  sale  of  the  property  was  accompanied  by  irrepar- 
able damage.  Incidentally,  the  court  remarked,  that  the 
plaintiff  had  no  equitj',  for  the  reason  that  its  property  was 
not  in  jeopardy;  that  the  bank,  as  a  corporation,  would  lose 
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nothing  if  the  shares  of  its  stockholders  were  sold,  and  that 
its  shareholders,  if  any  one,  were  entitled  to  relief.  The 
point,  however,  does  not  seem  to  have  been  maturely  con- 
sidered, and,  indeed,  it  is  doubtful  whether  the  petition  in 
that  case,  charging  as  it  did,  not  an  impending  multiplicity 
of  suits,  but  that  the  sale  of  the  shares,  would  greatly  dam- 
age the  bank,  by  impairing  its  credit  and  stability,  kni 
injuring  the  owners  of  the  stock,  by  casting  a  cloud  over  the 
title  and  destroying  its  convertability,  made  out  a  case  for 
relief. 

The  bill  under  consideration  alleges,  and  the  evidence 
meets,  substantially,  the  averment,  that  the  city  is  threaten- 
ing to  sue  the  bank  and  each  of  its  stockholders,  in  separate 
suits,  and  will,  unless  restrained,  sue  out  attachments  gar- 
nishing the  bank  and  attaching  the  stock  of  the  shareholders, 
involving  the  plaintiff  in  a  great  many  petty  suits;  breaking 
down  the  business  of  the  bank,  depreciating  its  stock,  bring- 
ing endless  confusion  on  the  ownership  of  the  same,  injur- 
ing the  credit  of  the  bank,  putting  a  cloud  upon  the  same, 
and  doing  it  an  irreparable  injury.  That  if  the  bank  pays 
these  taxes,  the  stockholders  will  sue  it,  and  in  either  event, 
a  multiplicity  of  suits  will  result.  ,  Upon  the  whole,  I  think 
the  bank  is  so  far  the  trustee  of  the  stockholders,  and  the 
custodian  of  the  dividends  that  it  is  entitled  to  maintain  the 
bill.  It  might  be  subjected  to  great  annoyance  by  stock- 
holders, who  denied  the  legality  of  the  tax,  and  gave  the 
bank  notice  that  it  would  pay  it  at  the  peril  of  being  sued 
by  them.  It  is  certainly  no  hardship  to  permit  the  whole 
question  to  be  litigated  in  a  single  action. 

We  assume  in  this  connection  that  all  the  stockholders  in 
this  bank,  each  having  the  same  ground  for  relief,  and  tlie 
same  defense  being  applicable  to  all,  might  have  united  in  a 
single  bill  without  multifariousness.  (Cooley  on  Taxation, 
545.)     This  being  so,  we  see  no  objection  to  the  bank  main- 


1877.]  KENTUCKY.  65 

City  Nat  B'k  of  Paducah  ▼.  City  of  Padacah  and  Morgan. 

taining  a  like  bill  as  trustee  for  the  entire  body  of  stock- 
holders. We  should  feel  inclined  to  go  to  the  limit  of  tlie  law 
in  sustaining  a  practice  so  convenient,  and,  so  far  as  we  can 
see,  so  unobjectionable. 

It  is  also  insisted  that  a  remedy  by  injunction  cannot  be 
invoked  in  this  case.  While  it  is  freely  conceded  that  a 
court  of  equity  has  no  general  power  to  restrain  the  collec- 
tion of  taxes  for  any  irregularity  of  assessment,  or  for  over- 
valuation or  unjust  discrimination,  and  that  to  sustain  a  bill 
the  case  must  be  brought  w^ithin  some  acknowledged  head  of 
equity  jurisdiction,  we  think  this  exigency  is  met  in  either 
of  the  two  following  cases: 

1.  Where  the  enforcement  of  the  tax  would  lead  to  a  mul- 
tiplicity of  suits;  or 

2.  Where  the  law  authorizing  the  tax  is  itself  invalid. 
Upon  the  first  ground  the  interference  of  a  court  of  equity 

was  held  proper  in  Heywood  v.  City  of  Buffalo^  14  N.  Y. 
534,  and  in  Dowa  v.  City  of  Chicago,  11  Wall.  108,  111. 
The  opinion  in  that  case  received  the  sanction  of  the  Supreme, 
Court  of  the  United  States.  The  second  ground  of  interfer- 
ence was  also  recognized  by  the  Supreme  Court  in  the  same 
ease,  approving  Cook  County  v.  The  Chicago,  Burlington  <k 
Quincy  H.  R.  Co.,  35  111.  465.  In  the  case  of  the  same 
railway  company  v.  Frary,  22  III.  34,  speaking  of  exceptions 
to  the  general  rule,  that  a  court  of  equity  will  not  interfere, 
it  is  observed,  "Those  exceptions  are  confined  almost,  if  not 
entirely,  to  cases  where  the  tax  is  unauthorized,  or  it  ie  assessed 
upon  property  which  is  not  subject  to  the  tax.  The  case  of 
the  Illinois  Central  R,  R,  Co.  v.  Tlie  County  of  McLean, 
17  111.  291,  fell  within  the  latter  exception.  The  same  rule 
is  practically  affirmed  in  Mutxson  v.  Minor,  22  111.  601,  and 
Central  Warren  Road  Co.  v.  Black,  32  Ind.  471.  In 
Warden  v.  Board  of  Stipervisors,  14  Wis.  618,  an  excep- 
tion  is  mentioned  of  objections  which  ga  to  the  very  ground- 
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work  of  the  tax  asBessed,  so  as  to  affect  materially  its  prin- 
ciple and  to  show  it  must  necessarily  be  illegal.  "  Where  it 
appears  that  the  established  principle  of  taxation  has  been 
violated,  and  that  actual  injustice  will  ensuej  or  that  the 
tax  is  levied  for  an  unauthorized  purpose,  of  course  equity 
will  interfere,  in  proper  cases,  to  prevent  the  wrong."  (See 
High  on  Injunctions,  195-200.)  Both  of  the  reasons  above 
given  for  the  exercise  of  equity  jurisdiction,  are  apparent  in 
this  case,  and  we  think  the  complainant  has  not  mischosen 
its  remedy.  While  in  a  case  of  over-valuation,  or  unjust 
discrimination  an  appeal  to  the  supervising  officers  might 
correct  the  error,  they  would  have  no  power  in  a  case  like 
this  to  question  the  validity  of  the  ordinance  by  virtue  of 
which  the  tax  was  assessed. 

Coming  now  to  the  vital  point  in  this  case,  viz:  The  valid- 
ity of  the  legislation  by  which  the  tax  in  question  was  im- 
posed, we  find  the  general  proposition  firmly  established, 
that  banks  organized  under  acts  of  Congress  are  regarded  as 
f^  fiscal  agents  of  the  government  and  exempt  from  taxation, 
except  as  Congress  may  specially  authorize  it.  McCulloch 
V.  Maryland^  4  Wheat.  416;  Weston  v.  The  City  of 
Charleston^  2  Pet.  448;  Farmer^ s  Bank  v.  Deari^ig^  91 
U.  S.  34. 

In  the  organization  of  National  banks.  Congress  has  *given 
a  qualified  authority  for  State  taxation  in  the  following  sec- 
tion of  the  Revised  Statutes: 

Sec.  5219.  "Nothing  herein  shall  prevent  all  the  shares 
in  any  association  from  being  included  in  the  valuation  of 
the  personal  property  of  the  owner  or  holder  of  such  shares, 
in  assessing  taxes  imposed  by  authority  of  the  State  within 
which  the  association  is  located;  but  the' Legislature  of  each 
State  may  determine  and  direct  the  manner  and  place  of  tax- 
ing all  the  shares  of  National  banking  associations,  located 
within  the  State,  subject  only  to  the  two  restrictions,  that 
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the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  otJier  moneyed  capital  in  the  hands  of  individual  citi- 
sens  of  S7ieh  State/  and  that  the  shares  of  any  National 
banking  association,  owned  by  non-residents  of  any  State 
sliall  be  taxed  in  the  city  or  town  where  the  bank  is  located 
and  not  elsewhere.  Nothing  herein  shall  be  constrned  to 
exempt  the  real  property  of  associations  from  either  State, 
county  or  municipal  taxes  to  the  same  extent,  according  to 
its  yalne,  as  other  real  property  is  taxed.'* 

While  the  section  in  question  would  not  be  open  to  con- 
stmction  if  the  entire  moneyed  capital  of  the  State,  in  the 
hands  of  individuals,  were  taxed  at  a  uniform  rate,  the  inter- 
pretation to  be  put  upon  it,  where  diflTerent  rates  of  taxation 
are  imposed  upon  different  classes  of  moneyed  capital,  is  not 
free  from  doubt.  Has  the  State  a  right  to  tax  the  shares  of 
National  banks  at  the  highest  rate  imposed  upon  any  class 
of  moneyed  capital,  regardless  of  the  proportion  which  that 
class  bears  to  other  classes?  On  the  other  hand,  is  it  con- 
fined  to  the  lowest  rate  imposed  upon  any  class  of  moneyed 
capital;  with  like  disregard  of  the  relative  amount  of  the 
different  classes?  The  last  question  is  answered  directly,  in 
the  case  of  Hepburn  v.  The  School  Directors^  23  Wall.  480, 
in  which  it  was  proved  that  mortgages,  judgments,  recog- 
nizances and  moneys  owing  upon  articles  of  agreement  for 
the  sale  of  real  estate  were  exempt  from  taxation  in  a  cer- 
tain district,  except  for  State  purposes.  This  was  held  a 
partial  exemption  only,  and  it  is  said  it  cannot  be  the  inten- 
tion of  Congress  to  exempt  bank  shares  from  taxation, 
because  some  moneyed  capital  was  exempt.  Suppose,  how- 
ever, there  were  in  a  certain  district  a  very  small  amount  of 
moneyed  capital  of  one  species  and  a"  very  Ijf ge  amount  of 
another;  that  the  former  was  heavily  taxed  and  the  latter 
exempt  altogether,  would  the  municipality  be  authorized  to 
tax  the  shares  of  National  banks  at  the  rate  imposed  upon 
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tlie  former?  Suppose,  for  example,  that  State  banks,  ex- 
empted from  taxation,  absorbed  three-fourths  of  the  "  other 
moneyed  capitaP'  of  a  certain  city,  and  the  remaining  one- 
fourth  was  heavily  taxed,  would  it  not  be  not  only  an  unjust 
discrimination  but  a  mere  evasion,  to  tax  the  shares  of 
National  banks  at  the  rate  imposed  upon  the  taxed  quarter? 
These  questions  have  never  been  definitely  settled,  but  bear- 
ing in  mind  that  the  obvious  intention  of  Congress  was  to 
permit  taxation,  but  to  inhibit  unjust  discrimination,  it 
would  seem  the  answer  would  be  easy.  I  regard  the  true 
construction  to  be  this:  That  when  by  local  legislation  differ- 
ent rates  are  prescribed  for  different  classes  of  moneyed  cap- 
ital, the  rate  imposed  upon  shares  in  national  banks  should 
approximate  as  closely  as  may  be  to  the  rate  imposed  upon 
other  moneyed  capital  of  the  same  or  similar  class,  viz., 
shares  of  State  banks.  While  this  rule  might  be  subject  to 
qualifications  in  localities  where  the  capital  of  State  banks 
bore  a  very  small  proportion  to  other  moneyed  capital,  and 
the  exemption  was  intended  as  a  bounty,  I  think  it  furnishes, 
as  a  general  rule,  a  safe  guide  to  the  validity  of  the  tax. 

It  is  urged,  however,  that  the  course  of  legislation  ujwn 
this  subject  repels  the  inference  here  drawn  from  the  lan- 
guage of  the  section,  and  shows,  affirmatively,  that  Con- 
gress intended  to  permit  the  States  to  discriminate  in  favor 
of  their  own  banks,  by  repealing  a  proviso  inhibiting  such 
discrimination,  originally  annexed  to  the  section  in  question. 
The  41st  section  of  the  original  act  of  1864,  13  Statutes, 
112,  provides  that  "nothing  in  this  act  shall  be  construed  to 
prevent  all  the  shares  in  any  of  the  said  associations,  held  by 
any  person  or  body  coi'porate  from  being  included  in  the 
valuation  of  personal  property  of  said  person  or  corporation, 
in  the  assessment  of  taxes  imposed  by  or  under  State  autlior- 
ity,  at  the  place  where  such  bank  is  located,  and  not  else- 
where; but  not  at  a  greater  rate  than  is  assessed  upon  other 
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moneyed  capital  in  the  hands  of  individaal  citizens  of  such 
State:  Provided^  That  the  tax  so  imposed  under  the  laws  of 
any  State,  upon  the  shares  of  any  of  the  associations  author- 
ized by  this  act,  shall  not  exceed  the  rate  imposed  upon  the 
Bhares  in  any  of  the  banks  organized  under  authority  of  the 
State  where  such  association  is  located :  Provided^  alsOj  That 
nothing  in  this  act  shall  exempt  the  real  estate  of  associa- 
tions from  either  State,  county  or  municipal  taxes,  to  the 
same  extent,  according  to  its  value,  as  other  real  estate  is 
taxed."  In  1868  a  short  act  was  passed  (15  Statutes,  34) 
not  amending,  but  explanatory  of  the  4l8t  section,  entitled, 
^<An  Act  in  Relation  to  Taxing  Shares  in  National  Banks." 
The  language  is  as  follows:  *'That  the  words  ^ place  where  the 
bank  is  located,  and  not  elsewhere,'  in  section  41,  etc.,  shall 
be  construed  and  held  to  mean  the  State  within  which  the 
bank  is  located,  and  the  Legislature  of  each  State  may 
determine  and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  National  banks  located  within  said  State,  subject  to 
the  restriction  that  the  taxation  shall  not  be  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  State:  And  provided  always^ 
That  the  shares  of  any  National  bank  owned  by  non-residents 
of  any  State,  shall  be  taxed  in  the  city  or  town  where  said 
bank  is  located,  and  not  elsewhere."  The  intent  of  Con- 
gress was  manifest.  A  difference  of  opinion  had  arisen  with 
regard  to  the  meaning  of  the  words  "place  where  the  bank 
is  located,"  and  in  some  States  the  assessing  officers  were 
taxing  the  shares  in  the  town  or  city  where  the  bank  was 
located,  notwithstanding  that  the  owner  lived  in  a  different 
town  or  city  in  the  same  State.  To  define  the  meaning  of 
these  words  was  the  sole  object  of  the  act  of  1868.  This  is 
evident,  not  only  from  the  language  of  the  act  itself,  but  is 
an  actual  fact — (though  possibly  it  is  not  a  legitimate  argu- 
ment here) — as  appears  from  the  remarks  of  the  chairman 
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of  the  committee  which  reported  the  bill. ,  (See  Congres- 
sion/il  GloOBy  2  Session,  40th  Congress,  p.  921.)  The  two 
provisions  in  the  original  act  were  neither  of  them  alluded 
to  in  the  act  of  1868,  although  out  of  abundant  caution  the 
words  <<the  taxation  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital"  were  repeated,  and  an 
entirely  new  proviso  added,  that  the  shares  of  non-residents 
should  be  taxed  in  the  city  where  the  bank  was  located. 
There  is  certainly  no  express  repeal  of  the  two  provisos  in 
the  original  act,  and  nothing  from  which  an  implication  of 
repeal  can  arise.  Were  it  not  for  the  Revised  Statutes,  I 
should  hold  both  the  provisos  in  the  act  of  1864  to  be  still  in 
force.  I  am  aware  that  in  the  case  of  I/yonberger  v.  Rouse^  9 
Wall.  468,  Mr.  Justice  Davis  indicates  an  opinion  that  under 
the  act  of  1868  the  power  of  State  taxation  was  subject  only 
to  the  restriction  that  "the  taxation  shall  not  be'^at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital;"  but  the 
point  does  not  seem  to  have  been  argued,  and  was  unneces- 
sary to  the  decision  of  the  case.  In  the  revision,  the  second 
proviso,  that  the  real  estate  of  the  bank  should  remain  sub- 
ject to  taxation,  is  retained;  while  the  first,  limiting  the  tax 
expressly  to  the  rate  imposed  upon  the  shares  of  State  banks, 
was  omitted.  If  there  were  anything  in  the  act  of  1868 
which  could  be  construed  as  a  repeal  of  the  first  proviso,  I 
see  no  reason  why  it  should  not  operate  also  as  a  repeal  of 
the  second;  but,  as  observed  before,  I  think  the  two  acts 
should  have  been  construed  harmoniously,  and  the  restriction 
in  the  act  of  1868  should  not  have  been  regarded  as  exclu- 
sive as  those  in  the  former  act,  while  the  omission  of  the 
first  proviso  in  the  Revised  Statutes  undoubtedly  operates, 
under  section  5596,  as  a  repeal  of  such  proviso;  yet  consider- 
ing the  manner  in  which  the  repeal  was  effected,  I  think  no 
intent  can  be  inferred  on  the  part  of  Congress,  thereby 
aflirmatively  to  permit  States  to  subject  the  shares  of  National 
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banks  to  a  greater  rate  of  taxation  than  they  impose  upon 
State  banks,  if  any  such  intent  could  ever  arise  from  the 
repeal  of  a  prohibitory  clause.  So  far  as  the  question  aris- 
ing in  this  case  is  concerned,  section  5219  should  be  con- 
Btrued  precisely  as  if  no  prior  legislation  on  the  same  subject 
had  been  had. 

The  ordinance  of  Paducah  nominally  imposed  a  tax  of 
$1.05  upon  all  banks  within  its  limits,  State  as  well  as 
National,  but  as  there  is  but  one  State  bank  in  the  city,  viz., 
the  Commercial  Bank,  which  is  exempt  from  taxation  beyond 
fifty  cents  per  share,  and  a  possible  tax  of  fifty  cents  on  each 
hundred  dollars  of  its  contingent  fund,  which  seems  never  to 
have  been  collected,  the  tax  is  really  applicable  only  to  the 
three  National  banks,  the  aggregate  capital  of  which  is  less 
than  the  capital  of  the  Commercial  Bank.  It  is  true  an 
attempt  was  made  to  assess  the  same  tax  upon  the  Com- 
mercial Bank,  but  an  injunction  against  its  collection  appears 
to  have  been  granted  and  perpetuated  by  the  State  Court. 
I  feel  authorized,  then,  to  treat  it  as  exempt  from  this  tax. 
That  the  Commercial  Bank  is  not  exceptionally  favored  in 
this  particular,  is  shown  by  the  certificate  of  the  Auditor  of 
Public  Accounts  of  the  State,  which  is  in  evidence  and  exhib- 
its a  complete  list  of  all  banks  doing  business  under  the  laws 
of  Kentucky.  They  are  fifty-three  in  number,  having  an 
aggregate  capital  of  $12,473,641.50,  and  each  pays  the  State 
a  tax  of  fifty  cenls  on  every  hundred  dollars  of  its  Capital, 
in  lieu  of  all  other  taxes,  though  there  are  slight  variations 
in  the  different  charters.  If  there  are  any  State  banks,  the 
taxation  of  which  is  not  regulated  by  their  charters,  they 
fall  within  the  general  provision  of  chapter  92,  article  2,  sec- 
tion 1,  "on  bank  stock,  or  stock  in  any  moneyed  corporation 
of  loan  or  discount,  fifty  cents  on  each  share  thereof,  equal 
to  one  hundred  dollars."  The  result  is  the  same  in  either 
case,  a  few   apparent   exceptions    being   set   forth   in   the 
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answer;  but  practically  the  entire  banking  capital  of  the 
State  is  subject  to  a  tax  of  fifty  cents  per  share  on  one  hun- 
dred dollars,  in  lieu  of  all  other  taxes.  If  the  city  of  Padu- 
cah may  tax  National  banks  at  $1.05  per  share  for  the  year 
1875,  it  may  increase  the  tax  at  any  time  to  $2.50,  the 
amount  authorized  by  the  Legislature,  and  to  as  much 
greater  an  amount  as  the  Legislature  may  hereafter  see  tit  to 
authorize.  (It  was  conceded  upon  the  argument  that  the 
tax  for  1877  had  been  increased  to  $1.40.)  Indeed,  the  Leg- 
islature may  authorize  like  taxation  by  every  municipality 
in  the  State,  while  the  State  banks  under  their  special  charter 
will  escape  the  burden  altogether.  Certainly  here  is  a  large 
discrimiration  in  favor  of  State  banks.  I  am  not  unmind- 
ful in  this  connection  of  the  case  of  Lyonberger  v.  Rouse^ 
above  cited,  nor  of  the  case  of  Hephui'n  v.  School  Directors^ 
23  Wall.  480,  in  which  it  was  held  that  the  exeinption  of 
small  amounts  of  moneyed  capital,  in  particular  cases,  would 
not  invalidate  the  tax,  if  the  great  body  of  moneyed  capital 
was  subjected  to  it.  In  both  these  cases,  however,  the 
amount  exempted  was  small  in  proportion  to  the  aggregate 
amount  of  moneyed  capital,  and  the  great  mass  of  moneyed 
property  was  subjected  to  the  same  tax  levied  upon  the 
shares  of  National  banks.  It  is  true  that  the  fifty-three 
State  banks  in  Kentucky  are  not  chartered  by  general  law, 
but  by  special  acts  in  each  case;  but  this  seems  to  me  to 
make  no  difference.  The  fact  remains  that  practically  the 
entire  banking  capital  of  the  State  pays  a  tax  of  fifty  cents 
in  lieu  of  all  other  taxes,  even  upon  its  real  estate.  The  law 
w^ill  look,' not  at  the  manner  in  which  the  tax  is  imposed,  but 
at  the  result  of  the  system.  A  like  answer  may  be  made  to 
the  argument  that  many  of  thefee  State  charters  have  expired, 
and  that  in  renewing  them  the  power  to  increase  the  taxa- 
tion is  reserved.  This  power  never  seems  to  have  been 
exercised. 
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It  is  insisted,  however,  that  although  the  legislation  in 
question  may  discriminate  in  favor  of  State  banks,  there  is 
DO  discrimination  against  National  banks,  inasmuch  as  ^^all 
other  moneyed  capital,  in  the  hands  of  individuals,"  except 
shares  in  State  banks,  pays  the  same  tax.  Under  the  gen- 
eral laws  of  Kentucky  (and  the  charter  of  Paducah  adopts 
the  same  rule  of  assessment)  property  subject  to  taxation  is 
hsted  in  five  classes: 

1.  Real  estate;  2,  horses,  mules  and  the  lik^;  3,  cattle; 
4,  watches,  plate,  clocks,  pianos,  vehicles  and  harnesses;  5, 
"the  assessor  after  having  taken  the  lists  of  all  property 
required  to  be  taken  listed  as  above,  shall  require  each  per- 
son on  oath  to  fix  the  amount  he  or  she  is  worth  from  all 
other  sources  on  the  day  to  which  said  list  relates,  after  tak- 
ing out  Ma  br  her  indebtedness  from  said  amount/  and  the 
said  assessor  shall  take  from  the  said  amount  the  sum  of  one 
hundred  dollars,  and  list  the  balance  for  taxation."  This 
section  includes  all  property  not  exempt  or  previously  men- 
tioned, such  as  spirituous  liquors,  the  produce  of  mines, 
farms,  forests,  manufactures,  notes,  accounts,  bonds,  bills  of 
exchange  and  choses  in  action,  debts  and  demands  of  every 
kind,  but  does  not  include  bank  stock.  The  whole  amount 
of  this  fifth  class,  in  which  "other  moneyed  capital"  is  in- 
cluded, in  the  city  of  Paducah,  is  shown  by  the  assessor's 
books  to  be  in  all  $303,865.  From  this  must  be  deducted 
all  which  is  not  moneyed  capital.  The  residue,  consisting 
of  money  on  deposit,  notes,  bonds,  mortgages,  judgments 
and  other  choses  in  action,  is  the  only  "other  moneyed  cap- 
ital," and  the  amount  of  this  it  is  impossible  to  ascertain,  as 
it  is  nowhere  listed  or  taxed  as  such.  A  liberal  estimate 
would  probably  not  place  it  over  $200,000.  Upon  this  the 
tax  of  $1.05  is  imposed,  subject,  however,  to  a  deduction  of 
all  the  indehtedness  of  the  tax-payer.  If,  then,  the  prop- 
erty of  the  tax-payer  consists  of  National  bank  stocks,  pur- 
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chased  by  him  and  for  which  he  has  given  his  note  for  the 
full  amount,  he  pays,  notwithstanding,  the  tax  of  $1.05  per 
share;  but  if  his  property  consists  of  any  other  moneyed 
capital,  and  his  debts  are  equal  to  the  value  of  the  capital, 
he  pays  nothing.     It  is  true,  exact  uniformity  can  never  be 
attained,  but  the  law  requires  at  least  an  approximation  to 
it,  else  the  proviso  in  the  Revised  Statutes  is  useless.    While 
the  tax  is  legal,  if  laid  at  the  same  "rate"  as  other  moneyed 
capital  is  taxed,  (and  it  may  be  said  to  be  uniform  if  the  rate 
is  uniform,)  yet  uniformity  of  rate  presupposes  uniformity  of 
valuation.    If,  for  instance.  State  bank  stocks  were  appraised 
at  their  par  value  and  National  bank  stocks  at  their  cash 
value,  there  would  be  no  real  uniformity  of  rates,   though 
the  percentage  might  be  the  same  in  both  cases,  since  the 
cash  value  might  be  half  or  double  the  par  value!    This  prin- 
ciple is  recognized  in  the  Railroad  Tax  Case%^  2  Otto,  611, 
where  the  tax  was  sustained  upon  the  ground  that  the  rate 
imposed  on  railroad  property  was  no  greater  than  that  upon 
other  property,  and  the  valuation  was  assessed  upon  the  same 
principle  which  was  applied  to  the  property  of  individuals. 
Although  by  the  term  moneyed  capital  in  section  2519,  is 
meant  taxable  moneyed  capital,  yet  this  must  be  understood 
only  as  distinguishing  a  class  of  capital  which  is  taxable 
from  another,  which,  from  motives  of  public  policy,  is  ex- 
empt.   All  moneyed  capital  listed  under  the  fifth  subdivision 
of  the  equalization  law  belongs  to  the  class  of  taxable  mon- 
eyed capital,  made  the  basis  of  comparison  in  section  2519; 
but  if  in  the  hands  of  "A."  this  capital  is  taxed,  and  in  the 
hands  of  "B."  it  is  not  taxed,  because  he  is  in  debt  to  its 
^full  value,  like  discrimination  should  be  made  if  this  capital 
consists  of  National  bank  stock,  or  the  tax  is  not  uniform. 
The  Legislature  may  discriminate  aviong  different  cl-asses  of 
capital  without  violating  the  requirements  of  uniformity,  yet 
as  between  individuals  of  the  same  class  the  burden  must  be 
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laid  equally.  It  cannot  tax  A.  and  exempt  B.,  if  the  prop- 
erty is  of  the  same  class.  Now  the  act  of  Congress  classifies 
National  bank  stock  with  other  taxable  moneyed  capital,  and 
inhibits  discrimination  against  it  and  in  favor  of  other  mon- 
eyed capital.  If  a  deduction  of  debts  is  allowed  in  one  case, 
it  should  be  in  the  other,  or  there  is  no  uniformity. 

Kor  is  this  discrimination  likely  to  work  a  hardship  only 
in  rare  instances.  Most  business  men,  among  whom  bank 
stock  is  principally  owned,  are  more  or  less  indebted,  and 
the  system  which  permits  the  debts  of  one  to  be  deducted 
aud  not  those  of  another  can  hardly  be  said  to  be  uniform. 
It  is  true  the  deduction  of  this  indebtedness  may  be  prac- 
tically impossible  so  long  as  the  shares  of  banks  are  listed 
under  the  equalization  law  above  quoted;  but  this  is  an 
argument  to  show,  not  that  the  tax  is  uniform  with  that  lev- 
ied upon  other  moneyed  capital ;  but  that  the  rule  announced 
earlier  in  this  opinion,  that  the  taxation  of  National  banks 
sliould  conform  to  that  of  State  banks,  is  the  only  one  under 
which  taxation  can  be  practically  and  uniformly  imposed. 

Another  want  of  uniformity  exists  in  the  fact  that  no  pro- 
vision is  made  for  the  deduction  of  the  value  of  real  estate 
from  the  aggregate  value  of  the  shares.  The  laws  of  Ohio, 
and  it  is  believed  of  other  States,  require  the  appraised 
value  of  the  real  estate  to  be  deducted  from  the  actual  total 
value  of  the  shares  before  they  are  listed  for  taxation.  With- 
out such  provision,  a  double  tax  is  paid  upon  the  value 
of  the  real  estate,  from  which  other  moneyed  capital  is 
exempt. 

I  lay  no  stress  upon  the  deduction  of  one  hundred  dollars 
allowed  by  the  equalization  law,  or  upon  the  fact  that  shares 
owned  by  colored  people  may  be  taxed  for  the  support  of 
common  schools  in  violation  of  the  law  applicable  to  other 
moneyed  capital.  These  exemptions  fall  within  the  rule 
iaid  down  in  Hepbura  v.  School  Directors  and  EveriWs  Ap* 
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pealj  71  Penn.  St.  216,  and  do  very  little  to  disturb  the 
practical  uniformity  of  the  law.     De  minhnia  non  curat  lex. 

But  from  whatever  point  of  view  this  case  is  considered, 
the  fact  is  apparent,  that  by  the  ordinance  of  Paducah  a  large 
tax  is  imposed  upon  the  shares  of  Kational  banks,  froui 
which  the  banking  capital  of  the  State  is  wholly  exempt; 
and  though  the  percentage  is  nominally  the  same,  the  tax  is 
far  more  onerous  than  that  laid  upon  other  moneyed  capital 
in  the  city.  For  these  i*easons,  it  seems  to  me  the  legislation 
is  in  conflict  with  the  act  of  Congress,  and  therefore  invalid. 

A  decree  will  be  entered  perpetuating  the  injunction. 


UNITED  STATES  bx  bkl  OF  WEEDEN  et  al. 
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8TATB    AND     FEDEBAL     JUBI8DI0TI0N OBIMINAL     ACTS ^HABEAS 

COBPUS,  ETC. UNITED  STATES  OFFICEEfi  EXECUTING  PBOCESS— 

PBACTICE WHEN  THE  FEDEBAL    OFFIOIAL  WILL  BE  BEMANDED 

TO   THE    STATE    COUBT. 

1.  A  Federal  ofBcer,  executing  process,  when  actually  innocent  of  the 
crime  imputed  and  justifiable  in  all  that  he  really  did,  is  not  obliged  to 
show,  in  order  to  procure  his  discharge,'  that  he  has  done  nothing  except 
what  he  was  justified  in  doing  b}'  process,  nor  to  show  that  he  was  justi- 
fied in  doing  the  very  thing  imputed  to  him,  and  for  which  he  is  in 
confinement. 

2.  The  doctrine  laid  down  in  2  Abb.  266,  modified. 

8.  When  on  Jiaheas  corpxu  the  evidence  does  not  show  the  shooting  was 
done  in  order  to  enal  le  the  officer  to  execute  the  process  in  his  hand?, 
the  Federal  Court  will  not  discharge  the  prisoner  but  turn  him  over  to 
the  State  Court  there  to  stand  his  trial. 
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The  relators  were  arrested  by  the  sheriff  of  Barren  county, 
Ky.,  in  May,  1877.  They  were  charged  with  the  offense  of 
willfully  and  maliciously  shooting  at  and  wounding  Thomas 
Reynolds  and  Isaac  Reynolds,  etc.  A  petition  was  pre- 
sented to  the  court  on  the  part  of  each  relator,  which  alleged 
that  although  he  was,  ostensibly,  in  custody  for  the  offense 
above  stated,  he  was,  in  truth,  in  confinement  for  acts  done 
in  his  capacity  as  a  deputy  marshal  of  the  United  States,  or 
his  posse,  and  in  pursuance  of  the  law  of  the  United  States 
and  of  process  of  a  judge  thereof;  and  praying  for  a  writ  of 
habeas  corpus.  The  writ  was  granted  in  each  case,  and  the 
retnrn  of  the  sheriff  discloses  the  warrant  aforesaid.  The 
return  was  traversed  by  the  several  relators;  they  reiterating 
the  allegations  of  their  several  petitions. 

The  facts  show  that  on  the  5th  day  of  May,  1877  (at 
night)  the  relators  were  proceeding  on  the  public  highway 
in  Barren  county,  having  the  prisoners  in  custody,  and  who 
had  been  arrested  under  regular  warrants,  when  Weeden 
turned  out  from  the  road  and  stopped  at  the  dwelling  of  one 
Reynolds,  ostensibly  to  get  a  drink  of  water,  but,  in  fact,  as 
he  alleges,  to  arrest  one  Foster,  for  whom  he  had  a  warrant 
also.  Calling  for  water,  he  indulged  in  some  offensive  lan- 
guage towards  one  of  the  Reynolds',  when  he  was  assaulted 
by  the  two.  He  discharged  his  pistol,  twice,  and  wounded 
lx)th  men. 

MosSj  Attorney  General  for  the  State,  cited  ^x  parte 
LanffCj  18  Wall.  166;  In  re  McDonald,  11  Blatchford,  C. 
C.  R  189;  United  States  tix  rel  of  Hoherts  v.  Jailoi*  of 
Fayette  Co.,  2  Abb.  U.  S.  K  266. 

Ballasd,  J. — I  can  discharge  Weeden  only  on  its  appear- 
ing that  what  he  did  was  done  under  and  by  virtue  of  the 
warrant  in  hij8  hands.     The  evidence  before  me  does  not 
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justify  me  in  finding  the  shooting  was  done  in  order  to  en- 
able the  officer  to  execute  the  process  in  his  hands,  and  as  I 
cannot  so  find,  I  cannot  discharge  him.  He  must  be  re- 
manded to  the  State  Court  there  to  stand  trial.  He  may  be 
excusable  for  what  he  did — ^he  may  have  acted  in  self- 
defense — but  these  matters  belong  solely  to  the  State  Court, 
and  the  jury  there.  Being  an  officer  of  the  United  States 
furnishes  no  immunity  for  violating  State  laws.  The  State 
Court  has  jurisdiction  to  try  him.  I  claim  the  right  only 
to  pronounce  on  the  fact  whether  or  not  what  he  did  or  is 
accused  of  doing,  was  justified  by  the  process  in  his  hands. 

The  other  relators  were  not  present  at  the  shooting  or  in 
any  way  connected  therewith,  but  were  on  the  highway  with 
the  prisoners  in  their  custody,  arrested  under  due  process, 
and  unconscious  of  the  shooting,  except  as  their  attention 
was  attracted  by  the  pistol  shots.  They  did  nothing  which 
they  were  not  justified  in  doing  by  the  process  in  their  hands. 
They  must  be  discharged. 

In  writing  the  opinion  in  the  Case  of  Roberts^  2  Abb.  266, 
I  was  inclined  to  think  that  a  Federar  officer  was  not  entitled 
to  claim  his  discharge  by  simply  showing  that  he  had  done 
nothing  except  what  he  was  justified  in  doing  by  process, 
but  that  he  was  obliged  to  show  that  he  was  justified  by  his 
process  in  doing  the  very  thing  imputed  to  him,  and  for 
which  he  was  in  confinement.  I  am  constrained,  in  defer- 
ence to  authority,  to  modify  what  that  opinion  indicates 
would  be  my  action,  when  it  appears  that  the  officer  is  actu- 
ally innocent  of  the  crime  imputed,  and  was  faithful  in 
doing  all  that  he  really  did.     ExjpaHe  Jenkins^  2  Wall.  587. 
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t 

EMPLOYMENT   OF   THE   TUG   FOB   TOWING LIABILITY   IN  CASE  OF 

COLLISION. 

If  a  vessel  employ  a  tug  in  general  terms  to  tow  in  and  land  her  at  a  par 
ticnlar  place,  the  undertaking  of  the  tug  necessarily  is  that  it  will  use 
the  proper  skill  and  ability  to  perform  the  service ;  and  it  has  the  right, 
and  it  becomes  its  duty  as  well,  to  direct  the  vessel  that  is  towed,  and  to 
manage  the  helm,  to  the  end  that  such  vessel  may  aid  in  accomplishing 
the  task  entered  upon,  viz.,  making  the  landing. 

Willey^  Terrell  dk  Sherman^  proctors  for  libellants. 

C,  L,  Fish^  proctor  for  defendant  tug,  and  Grannis  (& 
Burton^  proctors  for  defendant  schooner. 

The  facts  are  fully  stated  in  the  opinion. 

Welkek,  J. — This  is  a  libel  filed  by  the  owners  of  the 
schooner  Young  America.  It  states  that  the  schooner 
Young  America  was  lying  at  Swain's  wharf  in  the  Cuyahoga 
river,  and  that  the  tug  L.  P.  Smith  had  the  schooner  South- 
west in  tow,  for  the  purpose  of  landing  her  at  said  wharf 
alongside  of  the  Young  America,  and  that  in  landing  the 
schooner  Southwest  alongside  of  the  Young  America,  the 
latter  was  injured  by  the  collision. 

The  question  raised  in  the  evidence  and  on  the  trial  is, 
whether  the  schooner  Southwest,  or  the  tug,  is  to  be  held 
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liable  for  the  injury  sustained  by  the  Young  America.  The 
libel  was  filed  by  the  owners  of  the  Young  America  against 
both  of  these  vessels,  and  the  controversy  arises  between  the 
tug  and  the  Southwest  as  to  which  was  at  fault,  and  occa- 
sioned the  collision  by  which  the  damage  resulted. 

This  tug  was  employed,  as  the  evidence  shows,  for  the 
purpose  of  towing  into  the  Cuyahoga  river  and  landing  at 
the  wharf,  the  Southwest.  There  is  no  evidence  showing 
that  any  special  arrangement  was  made  as  to  how  the  South- 
west should  be  landed.  In  every  enterprise  like  this,  the 
towing  of  a  schooner  from  the  lake  into  the  harbor,  there 
must  be  some  one  of  the  parties  that  will  be  in  command, 
and  held  responsible  for  the  proper  execution  of  the  duty. 

The  duty  to  be  performed  by  the  tug  was  to  bring  in  from 
the  lake  the  schooner  Southwest,  and  land  her  at  the  place 
designated.  It  is  claimed  by  counsel  for  the  tug  that  the 
Southwest  was  at  fault;  that  she  had,  to  a  great  extent,  the 
control  of  the  operations  of  the  tug;  and  it  is  claimed  by 
counsel  for  the  Southwest  that  the  tug  was  in  command  of 
the  expedition,  and  that  the  Southwest  was  under  the  orders 
of  the  tug,  and  if  the  tug  gave  orders  that  were  improper, 
or  orders  that  were  obeyed  by  the  schooner  and  injury 
resulted  thereby,  it  was  the  fault  of  the  tug. 

Experts  were  called,  during  the  trial  of  the  case,  for  the 
purpose  of  enabling  the  court  to  ascertain  the  rule  governing 
this  class  of  crafts  in  the  performance  of  such  duties,  and 
what  seemed  exceedingly  curious,  some  stated  that  the  tug 
was  the  commander  of  the  expedition,  and  as  many  stated 
that  the  schooner  was  the  commander  of  the  expedition,  and 
it  is  therefore  very  diflSicult  to  determine  the  rule  from  their 
testimony. 

It  is  conceded  on  all  hands  that  both  of  these  vessels  could 
not  have  been  in  command,  because,  if  the  captain  of  the 
schooner  had  the  right  to  his  sail,  and  the  captain  of  the  tug 
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had  the  right  to  his  sail,  they  might  not  have  agreed  in  the 
mode  and  manner  in  which,  or  when,  the  vessel  was  to  be 
landed.  Some  one  mnst  have  the  right  to  direct  and  con- 
trol. I  presume  that  might  be  regulated  by  contract;  but  1 
am  clearly  of  the  opinion  that  where  there  is  a  general  em- 
ployment by  a  vessel  of  a  tug  to  tow  her  in,  and  land  her  at 
the  particular  place  designated,  that  the  tug  necessarily  un- 
dertakes to  bring  with  it  the  necessary  skill  and  ability  to 
perform  that  service,  and  that  it  has  the  right,  and  is  its 
duty  to  direct  the  schooner  in  the  management  of  her  helm, 
80  that  she  may  aid  in  making  the  landing  sought  to  be 
accomplished.  For  it  will  be  borne  in  mind,  that  a  schooner 
coming  into  the  mouth  of  the  Cuyahoga  river,  is  an  entirely 
helpless  thing,  excepting  the  operation  she  may  perform  with 
her  rudder,  which  more  or  less  controls  her  movements,  and 
she  has  no  motive  power,  except  that  which  she  receives 
from  the  tug. 

But  the  question  is  who  had  the  control  and  direction  of 
the  rudder  in  making  that  landing! 

It  is  alleged  on  behalf  of  the  schooner,  that  she  was 
ordered  at  a  certain  place  in  the  river  to  starboard  her  wheel, 
in  order  to  allow  the. tug  to  back  alongside  and  fasten  on  to 
her,  to  more  easily  accomplish  the  landing;  and  it  is  alleged 
on  behalf  of  the  tug,  that  immediately  after  the  Southwest 
had  starboarded  her  wheel,  and  the  tug  had  got  alongside  of 
her,  the  order  was  given  by  the  captain  of  the  tug  to  the 
Southwest,  to  port  her  wheel  in  order  to  aid  in  getting  at 
the  proper  place  to  land,  and  that  the  order  was  disobeyed. 
But  it  is  alleged  by  the  schooner  that  her  wheel  was  ported 
as  directed.  If  it  were  true,  and  sustained  by  the  evidence — 
the  tug  having  the  right  to  give  the  order — that  the  captain 
of  the  schooner  did  not  obey  the  order  to  port  (and  the  wit- 
nesses all  said  it  was  necsesary  to  port  the  wheel  at  that  sit- 
uation of  affairs  in  the  river)  and  an  injury  resulted  there- 
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from,  then  it  would  not  be  the  fault  of  the  tug.  That  is  a 
matter  of  evidence  that  must  be  determined  from  the  wit- 
nesses examined  on  the  trial  of  the  case.  The  testimony 
was  somewhat  contradictory  on  that  subject;  but  applying 
the  rules  to  the  testimony  that  courts  apply  in  the  trial  of 
cases,  as  to  the  knowledge  of  the  parties  that  testified,  it 
strikes  me  that  there  can  be  but  little  doubt  that  the  captain 
of  the  schooner  Southwest  obeyed  the  order  and  did  port  his 
wheel.  He  knows  all  about  it,  his  wheelsman  knows  all 
about  it,  and  another  party  that  was  on  the  vessel,  knows 
whether  it  was  ported  or  not.  It  is  a  fact  within  their  observa- 
tion and  knowledge  rather  th^n  that  of  outsiders.  It  is  true, 
that  the  captain  of  the  tug  testified,  that  he  saw  the  captain 
of  the  schooner  go  to  the  wheel,  at  or  nearly  at  the  point  of 
the  collision,  and  put  his  wheel  at  port.  The  captain  of  the 
schooner  denies  that,  and  says  that  he  went  there  for  the 
purpose  of  seeing  whether  it  was  all  right,  and  he  found  it 
was  all  right.  That  would  hardly  be  enough  to  discredit  the 
express  and  positive  statement  of  the  captain  of  the  South- 
west, of  the  fact  that  the  wheel  was  put  at  port  immediately 
after  receiving  the  orders.  If  the  wheel  of  the  schooner  was 
put  at  port  as  directed,  then  what  else  could  she  do?  She 
was  entirely  under  the  control  of  the  tug  in  her  maneuvers 
for  the  purpose  of  landing.  It  is  conceded  by  all  the  parties 
that  if  the  tug  had  backed  within  a  certain  distance  of  the 
wharf,  after  she  had  fastened  upon  the  vessel,  that  she  could 
have  been  sheered  so  as  to  have  avoided  the  collision. 

The  testimony  on  behalf  of  the  Southwest  is  pretty  strong 
to  show  that  the  tng  did  not  back  at  all,  and  the  witnesses 
on  behalf  of  the  tug,  who  were  present  and  of  course  knew 
all  that  occurred,  swore  that  they  commenced  to  back  as  soon 
as  they  had  made  fast,  and  that  because  the  helm  was  at  star- 
board, and  not  at  port,  the  tug  did  not  get  control  of  the 
vessel,  so  as  to  avoid  the  collision.     I  am  inclined  to  tliink 
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that  the  evidence  justifies  me  in  saying,  that  the  tug  did 
back,  but  the  difiiculty  about  it  is,  it  did  not  begin  to  back 
soon  enough. 

There  is  nothing  in  which  witnesses  can  be  easier  mis- 
taken than  in  time  and  distances  on  water.  From  the  local- 
ity these  vessels  were  in,  there  was  not  much  space,  and 
there  was  not  much  time  to  lose,  in  the  backing  operation  in 
order  to  avoid  the  collision.  At  exactly  what  point  the  tug 
began  to  back  and  what  effect  it  had,  is  a  question  about 
which  witnesses  might  very  easily  be  mistaken  and  might 
differ  very  materially. 

It  was  the  duty  of  the  tug  to  back  in  time  to  avoid  the 
collisiou,  and  the  testimony  of  all  the  witnesses  in  relation 
to  that  matter  is,  that  if  the  tug  had  commenced  to  back  after 
the  wheel  was  put  at  port,  within  a  certain  distance  of  the 
wharf,  the  collision  could  have  been  avoided.  The  tug  hav- 
ing control  of  the  motive  power  of  the  vessel,  whether 
pulling  the  vessel  along  at  a  good  speed  or  at  a  slow  speed, 
is  a  matter  that  the  tug  must  control  in  ordfer  to  accomplish 
the  landing  at  a  certain  place;  and  if  the  tug  came  up  too 
fast,  so  that  they  could  not  land  at  the  proper  place  without 
injury  to  the  vessel,  it  was  the  fault  of  the  tug. 

In  viewing  this  case  in  the  whole,  I  am  very  well  satisfied 
that  the  schooner  did  nothing  that  was  faulty  in  her  opera- 
tions, and  that  the  collision,  happening  as  it  did,  must  neces- 
sarily have  happened  by  reason  of  the  fault  of  the  tug;  and 
it  seems  to  me  that  the  outside  evidence  is  very  satisfactory 
to  show  that  the  tug  did  not  manage  the  vessel  as  she  ought 
to  have  managed  her  to  avoid  the  collision. 

The  decree  will  therefore  be  against  the  tug,  releasing  the 
schooner  Southwest 
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salvage its  raltk  in  marsilalino  claims. 

1.  From  proceeds  of  sale  of  vessel  salvage  is  to  be  paid  in  preference 
to  prior  claims  for  seamen's  wages. 

2.  The  schooner  got  aground  in  the  Detroit  river,  when  the  parties 
excepting  to  commissioner's  report  got  her  off.  They  claim  the  service 
as  that  of  salvage,  and  are  entitled  to  rank  claims  for  towage  and  materials 
ftirnished. 

Other  facts  are  stated  in  the  opinion. 

F.'  H,  Ccmfield  and  Jas.  J,  Atkinson^  for  the  salvors. 

Jno,  C.  DonelVyy  for  the  seamen,  and  Geo.  E,  Halliday^ 
for  material  men. 

Brown,  J. — The  only  question  in  this  case  is  whethef  the 
expenses  of  getting  this  vessel  off  Stony  Island  reef  and 
towing  her  to  Windsor  are  entitled  to  be  paid  in  preference 
to  the  seamen's  wages  and  the  ordinary  claims  of  material 
men.  This  claim  is  not  for  salvage  in  the  strict  sense  of  the 
word.  There  was  no  immediate  danger  to  the  schooner; 
there  was  no  peril  incurred  by  the  salving  vessel.  The  job 
was  undertaken  upon  a  contract  for  a  sum  certain,  substan- 
tially like  any  other  contract  for  towage  services.  Had  the 
vessel  been  sunk  at  her  dock,  or  at  any  other  place  where 
there  was  no  reasonable  probability  of  her  suffering  injury  by 
remaining,  I  should  not  consider  the  claim  as  entitled  to  any 
particular  favor;  but,  under  the  circumstances,  I  think  the 
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vessel  was  in  a  condition  to  have  salvage  services  rendered 
her.  She  was  fast  npon  the  rocks,  was  leaking  badly,  and, 
indeed,  was  full  of  water;  passing  vessels  cansed  her  to  sway 
back  and  forth;  she  was  also  subject  to  the  action  of  a  strong 
current,  and  a  change  of  wind  to  the  south-east  might  have 
created  suiBcient  sea  to  have  broken  her  up.  While,  as  before 
observed,  the  case  is  not  one  of  strict  salvage,  inasmuch  as 
the  hiring  was  by  the  day,  and  no  peril  was  incurred  by  the 
salving  vessel,  I  do  not  regard  this  fact  as  material  in  deter- 
mining the  nature  of  the  service.  The  case  is  not  one  of 
ordinary  towage,  and,  if  not  towage,  it  is  salvage.  The  term 
"extraordinary  or  meritorious  towage"  made  use  of  in  some 
cases  is  misleading  and  of  no  practical  importance.  As  dis- 
tinguished from  towage,  salvage  implies  simply  some  degree 
of  danger  and  some  need  of  extraordinary  assistance.  As 
observed  by  Dr.  Lushington  in  JThe  Bewardj  1 W.  Eob.  174, 
177:  "I  apprehend  that  mere  towage  service  is  confined  to 
vessels  that  have  received  no  injury  or  damage,  and  that  mere 
towage  reward  is  payable  in  those  cases  only  where  the  vessel 
receiving  the  service  is  in  the  same  condition  she  would 
ordinarily  be  in,  without  having  encountered  any  damage  or 
accident." 

In  the  case  of  TJie  Westminster^  232,  he  adds:  "The 
degree  of  th^  danger  is  immaterial,  in  considering  the  nature 
of  the  service,  for  if  the  cargo  at  all  required  assistance  to 
remove  it  to  a  place  of  safety,  the  service  then  assumes  the 
character  of  a  salvage  service."  See,  also,  The  James  T. 
Abbott^  2  Sprague,  101;  Baker  v.  Hem/mingway^  2  Low.  501. 
In  the  case  of  The  M.  B,  Stetson^  1  Low.  119,  the  court 
remarks:  "Sj^eaking  generally,  it  may  be  said  that  the  mere 
fact  that  a  vessel  is  aground,  is  enough  to  show  that  she  is  in 
a  situation  to  have  a  salvage  service." 

While  this  language  was  not  intended  to  apply  to  a  ground- 
ing npon   a  mud  bank  in  a  river  or  harbor,  which  is  an 
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ordinary  incident  of  navigation,  I  think  it  may  be  properly 
applied  to  any  case  where  the  grounding  is  attended  with 
danger  to  the  vessel,  if  she  be  suffered  to  lie  there. 

The  case  being  one  of  salvage,  libellants  are  entitled  to  be 
paid  first,  even  before  the  seamen  whose  wages  were  earned 
prior  to  these  services,  since  it  is  owing  to  their  exertions 
that  anything  remains  to  which  the  lien  of  the  seamen  can 
attach.  The  Selina^  2  Notes  of  Cases,  18 ;  The  Mary  Ann^ 
9  Jur.  94;  The  Panthea^  1  Asp.  Mar.  Law  Cases,  133.  The 
commissioners  will  amend  the  report  by  classifying  the  claims 
as  follows:  (1)  Salvage  services;  (2)  seamen's  wages;  (8) 
claims  of  tugs  and  material  men,  those  of  a  later  year  ranking 
those  of  a  former;  (4)  domestic  claims. 
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The  court  has  power  to  order  the  re-arrest  (jf  a  vessel  if  the  stipulation 
to  answer  a  judgment  has  been  accepted  by  mistake  or  fraud  and  the 
sureties  were  never  bound. 

Motion  for  re-arrest  of  vessel,  on  the  ground  that  she  had 
been  improvidently  discharged  from  custody.  It  appeared 
that  a  stipulation  had  been  accepted — the  only  surety  upon 
which  was  a  married  woman  who  had  no  interest  in  the 
vessel. 
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F.  H.  Canfield^  for  libellant. 
E,  C,  Wisner,  for  the  respondent. 

.Brown,  J. — That  the  surety  in  this  case,  being  a  married 
woman  and  having  no  interest  in  the  vessel,  is  not  bound  by 
her  stipulation,  is  too  clear  for  argument,  and  in  fact  is  con- 
ceded by  counsel.  Devriea  v.  Conklin,  22  Mich.  255;  West 
V.  Saraway,  28  Mich.  468. 

It  is  claimed,  however,  that  the  vessel  having  once  been 
released  from  custody  is  forever  discharged  of  the  lien,  and 
the  court  has  no  power  to  order  her  re-arrest.  Ths  Union^ 
4Blatch.  90;  The  Whitesquall^  do.  103;  Tlie  Kalamazoo^  9 
English  Law  and  Equity,  587;  The  Old  Concord.  1  Brown's 
Admiralty,  270.  In  none  of  these  cases,  however,  was  there 
any  mistake  or  fraud  at  the  time  the  stipulation  was  signed. 
In  the  Union  and  the  Kalamazoo  the  amount  of  damages 
claimed  in  the  libel  was  increased.  In  the  Whitesquall  the 
vessel  was  returned  to  custody  by  the  consent  of  the  parties, 
agjiinst  the  protest  of  a  person  having  an  interest  in  the  ves- 
sel; and  in  the  Old  Concord  the  sureties  had  become 
insolvent.  Conceding  that  the  court  has  no  power  to  order 
the  re-arrest  of  a  vessel  once  fairly  discharged  upon  a  bind- 
ing stipulation  or  for  any  cause  not  existing  at  the  time  the 
stipulation  was  accepted,  I  am  clearly  of  the  opinion  that 
this  power  exists,  whenever  through  mistake  or  fraud  a  stip- 
ulation has  been  accepted  which  was  not  binding  upon  the 
parties  signing  it. 

An  order  will  be  made  for  the  re-arrest  of  the  vessel. 
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MOTION   FOB   NEW   TEIAL — ^VBBDIOT INTEBEST. 

Verdict  rendered  in  favor  of  plaintiff,  bat  Judgment  delayed  because 
of  motion  for  new  trial :  Held^  that  on  overruling  the  motion  the  plaintiff 
is  entitled  to  judgment  for  the  amount  of  the  verdict  and  interest  from 
the  day  it  was  rendered.  And  the  rule  applies  as  well  to  actions  of  iofU 
as  to  those  founded  upon  contracts. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

SwiNo,   J. — The   plaintiff   brought  his   action   for   libel 
against  the  defendant,  and  on  the  16th  day  of  November, 

1876,  the  jury  rendered  a  verdict  in  his  favor  for  the  sum 
of  $3,875.  On  the  17th  day  of  November,  1876,  the  defend- 
ant filed  a  motion  for  a  new  trial.  This  motion  was  argued 
by  counsel,  and  submitted  to  the  court  at  the  February  term, 

1877,  and  on  the  15th  day  of  October  the  court  overruled 
the  motion  for  a  new  trial,  and  ordered  judgment  to  be 
entered  upon  the  verdict  for  the  amount  thereof,  with  inter- 
est from  the  3d  day  of  October,  1876,  being  tlie  first  day  of 
the  term  at  which  the  verdict  was  rendered.  See  5  Cent.  L. 
J.  380,  for  a  report  of  the  opinion  on  that  motion.  On  the 
17th  day  of  October,  1877,  the  defendant  filed  a  motion  to 
modify  the  judgment,  for  the  reason  that  no  interest  should 
have  been  allowed  upon  the  verdict  until  judgment  was 
entered  thereon. 

It  is  insisted  by  the  defendant  that  interest  is  the  creature 
of  the  statute,  and  that  this  case  does  not  come  within  its 
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provisions;  that  the  cause  of  action  was  not  founded  upon 
contract,  but  was  an  action  for  a  tort,  and  that  in  such  cases 
interest  is  only  recoverable  from  the  date'of  the  judgment. 

I  think  the  Supreme  Court  of  Ohio  in  Raag  et  al.  v. 
Zanesville  Canal  Co.y  5  Ohio,  416,  settled  tlie  doctrine  that 
interest  may  be  allowed  as  well  in  actions  of  tort  as  in  those 
upon  contracts.  In  that  case,  it  is  said  that  a  jury  may  cal- 
culate interest  upon  the  amount  of  damage  actually  gus- 
tained,  and  add  it  to  their  verdict.  If  the  jurjy^  in  fixing  the 
aiijount  due  from  the  defendant  to  plaintiflT,  may  give  to  him 
interest,  certainly  the  law  should  give  him  interest  upon  the 
sum  which  they  have  returned  in  his  favor,  from  the  date  of 
their  verdict.  And  the  Supreme  Court  of  Virginia,  in 
Le-toia  v.  Arnold^  13  Grattan,  464,  hold  that  in  regard  to 
interest  upon  the  verdict  there  is  no  difference,  in  principle, 
between  verdicts  in  actions  for  torts  and  upon  contracts. 

Upon  the  question  of  the  right  of  the  plaintiff  to  interest 
upon  the  verdict,  I  can  see  no  difference  between  a  verdict 
in  an  action  for  tort,  and  a  verdict  in  actions  sounding  in 
contract — the  verdict  in  either  case  fixed  the  amount  due  at 
the  time  of  its  rendition,  and  tjiat  amount  the  party  is  en- 
titled to  have  paid  him  as  of  that  date — and  if  the  payment 
is  delayed  him  by  the  act  of  the  defendant,  he  ought  to  have 
interest.  Such  has  been  the  practice  of  this  court,  and  such 
seems  to  be  the  current  of  authority. 

In  Sprant  v.  Cutter^  Wright,  157,  interest  was  allowed 
upon  an  award  from  its  date,  Und  the  court  say:  "And  if 
it  were  the  verdict  of  a  jury,  and  judgment  had  been 
delayed,  we  should  allow  interest  if  asked."  By  the  statute 
of  Maine  in  relation  to  occupying  claimants,  it  is  provided 
that  the  court  shall  render  for  the  %um,  estimated  hy  the  jury ^ 
but  the  Supreme  Court  of  the  State,  in  Winthrop  v.  Ourtisy 
4  Greenleaf,  297,  held  that  the  party  was  entitled  to  interest 
from  the  date  of  the  verdict.     The  statute  of  Kew  Ilamp- 
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shire,  as  ours,  allows  interest  upon  judgments  without  dis- 
tinction as  to  the  nature  of  the  action  in  whicli  the  judgment  h 
rendered ;  and  the  Supreme  Court  of  that  State,  in  Johnston  v. 
Atlantic  (6  St.  Zawrefice  JS.  R,  Co.^  43  N.  H.  410,  say:  "Ko 
solid  reason  can  be  given  for  withholding  interest  between 
the  findijig  of  the  jury  and  the  rendering  of  the  judgment," 
but  inasmuch  as  the  court  below  had  refused  interest,  and 
no  exception  had  been  taken  to  the  ruling,  the  writ  of  review 
was  dismissed.     The  rule  of  the  Supreme  Court  of  Con- 
necticut in  relation  to  motion   for  new  trials,  is,  in  sub- 
stance, that  where  execution  is  stayed  by  reason  of  reserv- 
ing a  cause  on  motion  for  new  trial,  if  judgment  be  not 
reversed,  interest  shall  be  added  to  the  judgment  from  the 
time  of  the  stay.     18  Conn.  575.     In    Weed  v.  Weed^  25 
Conn.  494,  a  verdict  was  rendered  in  favor  of  the  plaintiff 
for  $745.85.     A  motion  for  a  new  trial  was  made  by  the 
defendant.      Sometime    afterward    the   court    granted    the 
motion  unless  plaintiff  would  remit  $117.    Plaintiff  remitted 
and  the  court  rendered  judgment  upon  the  verdict  for  the 
balance,  including   interest   from  the   date  of  the   verdict. 
The  case  was  taken  to  the  Supreme  Court,  and  the  judgment 
was  affirmed.     In  Bull  v.  Ketchum^  2  Denio,  188,  the  court 
recognize  the  doctrine  that  at  common  law  the  plaintiff  was 
entitled  to  interest  on  the  verdict  where  delay  of  the  entiy 
of  the  judgment  was   occasioned  by  the  defendant.     The 
same  doctrine  is  held  in  Vredenberg  v.  Ilallet  <&  Boicne^  1 
Johnson's  Cases,  27;  People  v.  Gaines^  1  Johns.  E.  343; 
Lord  V.  Mayor  of  N.  Y.,  3  Hill,  430.     In  Rhehtis  v.  Roh- 
bins.  20  Iowa,  41,  the  court  held  that  the  interest  should 
have  been  computed  upon  the  verdict  from  the  time  when 
judgment  should  have  been  rendered,  thus  recognizing  the 
right  to  interest  before  judgment.    In  RehtherY,  The  SttitCj 
3  Ind.  86,  the  court  say  that  judgment  upon  an  aw^ard  nnay 
properly  include  interest  from  the  date  of  the  award  to  the 
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date  of  the  judgment.  In  Buchanan  v.  Dai'is,  28  Penn. 
St.  211,  the  award  was  filed  May  17,  1856,  judgment  was 
rendered  u]X)n  it  at  the  December  term,  1856,  ^nd  execution 
issued  for  judgment  with  interest  from  date  of  filing  the 
award.  Tlie  court  say,  "The  award  made  pursuant  to  the 
submission,  would,  like  a  verdict,  draw  interest  from  tlie 
date  of  filing  its  entry,  and  is,  therefore,  no  objection  to  the 

I  am  aware  that  a  difibrent  doctrine  was  announced  by 
that  court  in  Felsey  v.  Murphy^  30  Penn  St.  340,  but  Judge 
Strong,  in  delivering  the  opinion  of  the  court  in  the  subse- 
quent case  of  Irvin  et  al.  v.  Uazeltoii^  37  Penn.  St.  465, 
reviews  the  decision  of  the  court  in  Felsey  v.  Murphy^  and 
says  that  it  decides  nothing  more  than  that  "a  judgment 
entered  generally  operated  from  the  day  of  its  entry,  so  as  to 
carry  interest  only  from  that  time,"  and  holds  in  the  case 
before  the  court  that  there  was  not  error  in  the  court  below 
in  entering  judgment  with  interest  from  the  date  of  the 
verdict. 

In  North  Carolina,  in  Devereux  v.  Burgwin^  11  Iredell, 
491,  it  was  held  that  interest  was  not  allowable  on  an  award ; 
and  in  Louisiana,  in  Burner  v.  Copley^  15  La.  Ann.  504,  it 
was  held  that  in  actions  for  damages,  interest  could  not  be 
allowed  either  upon  verdicts  or  judgments.  But  these  cases 
are  certainly  against  the  weight  of  authority;  and  I  think, 
both  upon  principle  and  authority,  that  whenever  judgment 
upon  the  verdict  has  been  delayed  by  the  action  of  the 
defendant,  the  plaintiff  is  entitled  to  interest  from  the  date 
of  the  verdict. 

The  judgment,  however,  in  this  case  is  wrong  in  this,  that 
it  is  for  interest  from  the  first  day  of  the  term,  when  it 
should  have  been  only  from  the  day  of  the  rendition  of  the 
verdict.  It  is  true  that  for  many  purposes  the  terra  is 
regarded  as  but  one  day,  and  in  all  actions  sounding  in  con- 
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tract,  intereet,  in  this  court,  is  computed  to  tlie  first  day  of 
the  term  only,  so  that  it  is  entirely  proper  that  the  verdicts 
and  the  judgments  should  draw  interest  from  the  first  day 
of  the  term.  But  in  actions  of  tort,  such  as  the  present, 
where  the  jury  were  not  directed  to  compute  the  amount 
which  they  should  find  in  favor  of  the  plaintiff  as  of  the 
first  day  of  the  term,  the  judgment  should  have  been  for  the 
amount  of  the  verdict  with  interest  from  the  date  of  its 
rendition. 

The  judgment  will  be  modified  in  accordance  with  this 
opinion. 
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Circuit  Coubt — Eastern  District  of  Miohioan — Novem- 
ber 6,  1877. 

1.  Injukctiow— Corporation — Notice. — ^The  members  of  the  Board 
of  Public  Works  of  a  city  are  bound  by  an  injunction  against  the  city^ 
of  which  they  have  notice,  notwithstanding  they  are  not  parties  to  the 
suit  nor  the  writ,  and  the  same  is  not  actually  served  upon  them. 

2.  Same — Patent  Case. — It  is  no  excuse  for  the  violation  of  a  pre- 
liminary injunction  in  a  patent  case  that  the  patent  is  invalid  or  the  writ 
improvidently  granted.  If  the  court  has  jurisdiction  to  issue  the  writ 
it  must  be  obeyed  until  it  is  dissolved. 

3.  Infringement. — A  wooden  pavement  patented  is  infringed  by  the 
use  of  blocks  cut  from  trees  or  saplings  in  their  natural  form,  thougu  a 
narrow  segment  is  cut  off  from  one  side  of  each  block. 

4.  Same— Preliminary  Injunction. — ^Where  a  preliminary  injunc- 
tion in  a  patent  case  is  violated  the  respondents  will  not  be  required 
to  pay  the  patentee  the  amount  of  his  royalty  where  tbey  were  acting 
in  an  official  capacity,  deriving  no  personal  benefit  from  the  infringe- 
ment,  especially  if  there  be  any  reason  to  believe  they  acted  in  good  faiih 

6.  Practice — Estoppel. 
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George  H.  Lothrop^  for  complainants. 

D.  C.  Holbrooke  city  counselor,  for  defendants. 

Brown,  J. — The  defense  that  the  members  of  the  Board 
of  Public  Works  were  not  parties  to  this  bill,  and  were  not 
served  with  the  writ,  was  disposed  of  adversely  to  them  up0n 
the  preliminary  argument  of  this  motion.  We  then  held, 
and  such  we  understand  to  be  the  law,  that  an  injunction 
against  a  corporation  is  binding  upon  all  persons  acting  for 
or  on  behalf  of  the  corporation  who  have  notice  of  the  writ 
and  of  its  contents,  whether  they  be  actually  served  with  it 
or  not.  In  Wellesley  v.  The  Earl  of  Momington^  11  Beav. 
180,  181,  an  injunction  was  issued  against  the  defendant,  but 
it  did  not  extend  in  terms  to  "  his  servants  and  'agents."  A 
motion  having  been  made  to  commit  his  agent  for  a  breach 
of  the  injunction,  it  was  held  irregular;  but  it  was  afterward 
decided  that  if  he  had  knowledge  of  the  writ  he  might  be 
committed  for  the  contempt,  although  not  for  the  breach  of 
the  injunction.  See,  also.  The  People  v.  Sttirtevantj  9  N. 
Y.  263,  267;  The  Bank  Commissioners  v.  The  City  Bank 
of  Buffalo^  1  Barb.  Ch.  Practice,  633;  High  on  Injunctions, 
Sees.  853,  854,  862,  863;  Safford  v.  The  People,  5  Central 
Law  Jour.  384. 

As  respondents  in  the  first  allegation  of  their  afiidavit 
admit  they  had  notice  of  the  injunction,  I  think  thev  are 
bound  to  obedience  of  the  writ,  ayd  it  only  remains  to  deter- 
mine whether  they  have  been  guilty  of  a  violation.  The 
authorities  are  full  and  conclusive  to  the  point,  and,  indeed, 
it  was  admitted  upon  the  argument  that  respondents  were 
not  entitled  to  claim  in  defense  that  the  patent  was  invalid 
or  the  writ  improvidently  granted.  People  v.  Sturtevant,  9 
N.  Y.  263;  Sullivan  v.  Judah,  4  Paige,  444;  Russell  v. 
Railway  Co.,  1  E.  L.  &  E.  101;  High,  Sec.  873.     The  pat- 
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ent  has  been  upheld  by  the  decisions  of  at  least  two  courts 
before  the  commencement  of  this  suit,  a  fact  which  is,  in 
ordinary  cases,  sufficient  to  authorize  a  preliminary  injunc- 
tion. If,  in  the  meantime,  respondents  had  become  satis- 
fied that  it  was  invalid,  the  proper  procedure  was  to  make  a 
showing  of  this  fact  and  apply  for  a  dissolution.  If  the 
court  had  jurisdiction  to  issue  the  writ,  it  should  be  obeyed 
until  it  is  dissolved.  I  should  feel  no  hesitation,  however, 
in  passing  upon  the  validity  of  this  patent,  so  far  as  any 
defenses  may  exist  which  were  not  brought  to  the  attention 
of  the  circuit  judge  upon  the  original  hearing. 

Had  respondents  simply  carried  out  the  contracts  made  by 
them  for  paving  the  streets  in  question,  I  should  have  felt 
little  difficulty  in  holding  them  innocent  of  any  violation  of 
this  writ.  The  claim  of  the  complainants'  patent  is  in  the 
following  words: 

What  I  do  claim  as  my  invention,  and  desire  to  secure  by  letters  pat- 
ent, is — 

A  wooden  pavement  composed  of  blocks  of  any  desired  wood,  cut  from 
the  trunks  or  branches  of  trees  or  saplings,  of  any  desired  length,  in  their 
natural  form,  the  bark  only  being  removed,  placed  with  their  fibres  ver- 
tical, upon  a  bed  of  broken  stone  and  gravel  or  sand,  or  either  of  them 
the  spaces  between  the  blocks  being  filled  with  gravel  or  sand,  the  whole 
made  compact  by  ramming,  rolling,  or  other  proper  method,  as  herein 
shown  and  described. 

In  his  specification  he  says  distinctly  that  he  does  not 
claim,  broadly,  the  use  of  wooden  blocks  in  the  state  in  which 
they  are  cut  from  the  tree  or  branches,  nor  the  foundation  of 
stone  or  gravel,  nor  the  filling  of  the  spaces  between  the 
blocks  with  sand  or  gravel,  separately  considered.  In  other 
words,  he  claims  a  combination,  but  not  the  separate  elements 
of  the  combination. 

A  party  may  lawfully  use  wooden^  blocks  in  their  natural 
form,  or  the  foundation  or  filling  of  stone  or  gravel,  but  he 
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canDot  use  them  both  without  being  guilty  of  an  infringe- 
ment. The  specifications  of  the  contracts  made  by  respond- 
ents called  for  the  use  of  "blocks,  stripped  of  bark,  of  irreg- 
ular or  octagon  shape,  sawed  from  cedar  timber,"  a  material 
departure  from  the  wooden  blocks  cut  "in  thfeir  natural  form," 
as  specified  in  complainant's  claim.  This  was  evidently  the 
theory  of  the  city  counselor,  who,  in  his  affidavit,  states  that 
after  the  service  of  the  injunction  he  advised  the  Board  of 
Public  Works  "  that  no  more  pavement  which  they  had  been 
laying,  known  as  the  round  cedar-block  pavement,  could  be 
laid  while  said  injunction  remained  in* force;  that  thereupon 
it  was  proposed  to  split  and  divide  the  round  cedar  blocks, 
and  make  them  into  irregular  shapes,  and  not  use  the  block 
in  its  natural  form ; "  and  that  he  advised  the  board  that  such 
use  would  not  be  an  infringement  of  the  complainants'  pat- 
ent; and  the  printed  forms  of  contract  which  had  been  pre- 
viously used,  and  which  provided  for  blocks  of  a  '^  round 
cylindrical  shape,"  were  changed  so  as  to  require  the  use  of 
blocks  of  irregular  and  octagon  shape. 

The  difficulty  is,  that  while  his  advice  was  followed  in 
making  the  contracts,  it  was  disregarded  in  laying  the  pave- 
ments. The  actual  block  laid  was  cut  from  the  trunks  and 
branches  of  trees  or  saplings  in  its  natural  form,  precisely  as 
is  claimed  in  complainant's  patent,  except  that  a  segment  of 
from  half  an  inch  to  one  and  a  half  inches  in  thickness  was 
split  from  one  side  of  each  block.  I  regard  this  as  plainly  a 
subterfuge.  The  slicing  off  of  this  strip  did  not  materially 
change  the  forms  of  the  blocks,  and  was  of  no  possible 
utility  in  laying  the  pavement.  It  was,  perhaps,  intended  to 
be  a  compliance  with  the  advice  of  the  city  counselor  that  the 
blocks  must  be  split  and  used  in  an  irregular  shape  in  order 
to  avoid  the  patent.  But  nothing  is  better  settled  in  the  law 
of  patents  than  that  identity  is  not  affected  by  colorable 
differences,  that  regard  is  had  to  substance  and  not  form,  the 
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inquiry  being  whether  the  infringing  machine  is  the  same  in 
principle  as  that  patented.  Curtis  on  Patents,  309;  Sey- 
mour V.  Oahome^  11  Wall.  516. 

I  do  not  think  the  affidavit  of  the  respondents  exonerates 
them  from  a  participation  in  this  infringement.  They  swear 
that  the  inspectors  were  instructed  by  them  that  the  blocks 
must  not  be  used  nor  laid  in  their  natural  form;  that  such 
blocks  must  be  split  and  their  form  made  irregular,  and  that 
no  round  block  in  its  natural  form  must  be  accepted,  and  that 
the  patent  of  complainants  must  not  be  infringed;  that 
whenever  they  discovered  blocks  in  their  natural  form  being 
used  they  ordered  them  taken  up;  and  that  if  any  pavement 
was  laid  in  violation  of  the  injunction,  it  was  so  laid  contrary 
to  their  directions. 

It  is,  however,  the  duty  of  the  Board  of  Public  Works  to 
supervise  the  grading  and  paving  of  all  streets.  Session 
Laws  of  1873,  vol.  3,  178,  sec.  8.  In  their  affidavit  they 
admit  they  reported  to  the  Common  Council  that  the  con- 
tracts had  been  performed  and  the  work  accepted,  but  claim 
they  did  so  upon  the  report  of  the  inspectors  having  charge 
of  the  work  that  the  same  was  done  according  to  the  several 
contracts  therefor,  and  that  if  the  contractors  laid  tlie  pave- 
ment in  such  manner  as  to  violate  the  injunction,  it  was  done 
without  their  knowledge,  and  that  the  acceptance  of  such 
pavement  was  not  a  violation  on  their  part  of  the  injunction, 
when  the  same  was  laid  without  their  knowledge  .and  con- 
sent. But  their  affidavit  is  not  inconsistent  with  a  knowl- 
edge upon  their  part  that  the  only  alteration  of  -the  wooden 
blocks  consisted  in  splitting  oft*  the  strip,  as  above  specified. 
This  was  a  nominal  compliance  with  their  instruction  not  to 
use  the  block  in  its  natural  form,  but  to  split  it,  and  possibly 
they  may  have  considered  that  this  was  sufficient  to  avoid  the 
patent;  but  if  they  accepted  anything  less  than  the  literal 
performance  of  the  contract,  requiring  the  blocks  to  be  cut 
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in  an  irregular  or  octagon  shape,  tliey  did  bo  at  the*  peril  of 
violating  this  injunction. 

In  view  of  their  duties,  in  connection  with  the  paving  of 
the  public  streets,  to  supervise  the  work  and  to  report  the 
completion  of  the  contract  to  the  council,  and  also  in  view  of 
the  fact  that  in  the  performance  of  these  duties  they  could 
scarcely  have  been  ignorant  of  the  manner  in  which  these 
pavements  were  being  laid,  I  must  hold  them  chargeable 
with  knowledge  of  and  participation  in  the  violation  of  this 
injunction  committed,  in  the  use  of  this  evasive  block.  To 
render  them  liable  it  is  not  necessary  they  should  have  actu- 
ally committed  the  breach  in  person;  but  if  they  were  pres- 
ent, aiding  and  abetting  the  commission  of  the  act,  prompted 
it  to  be  done  by  other  persons,  or,  having  charge  of  a  public 
work  like  this,  permitted  their  contractors  to  depart  from  the 
letter  of  the  contract,  and  accepted  the  report  of  the  inspect- 
ors with  approval  of  work  so  done,  they  are  liable  for  an 
infringment  and  guilty  of  disobedience  to  the  writ  High 
on  Injunctions,  sec.  861;  Blood  v.  Martin^  21  Geo.  127; 
StimpBon  V.  Martin^  41  Vt.  238;  St.  John  v.  Carter^  4 
Myl.  &  Or.  497.  Even  if  the  city  counselor  had  advised  the 
use  of  this  particular  block,  (which  he  does  not  seem  to  have 
done,)  or  respondents  had  acted  conscientiously  and  in  good 
faith,  it  would  be  no  justification,  though  the  court  might 
consider  these  facts  in  fixing  the  penalty.  High,  sees.  849 
and  851. 

I  do  not  regard  the  fact  that  the  complainants,  Farwell  ife 
Robinson,  may  have  been  interested  in  paving  certain  streets, 
as  estopping  them  from  setting  up  a  violation  of  the  injunc- 
tion by  respondents  in  paving  other  streets.  They  would 
undoubtedly  have  a  right  to  take  a  contract  directly  for  the 
paving  of  Woodward  Avenue,  for  instance,  without  thereby 
assenting  that  other  parties  should  pave  Jefferson  Avenue 
with  theij  pavement.  Indeed,  the  very  object  of  this,  as  of 
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all  other  patents,  is  to  enable  the  patentee  to  maintain  a 
monopoly  of  laying  his  pavement  during  the  life  of  the  pat- 
ent. The  estoppel  would  extend  no  farther  than  to  prevent 
them  claiming  an  infringement  in  respect  to  the  particular 
streets  which  they  were  interested  in  paving.  They  make  no 
claim  for  either  of  these  streets. 

Complainants'  counsel  insists  with  great  earnestness  that, 
instead  of  imposing  a  fine  upon  respondents  for  a  violation 
of  this  injunction,  the  court  should  require  them  to  pay  to 
complainants  a  sum  suflScient  to  indemnify  them  for  the 
actual  loss  or  injury  that  has  been  produced  by  the  infringe- 
ment, viz.:  their  usual  royalty  of  sixteen  cents  per  square 
yard.  Without  determining  whether  the  court  has  power  to 
make  this~  order  in  the  absence  of  a  statute  to  that  eflfect^ 
(although  the  authorities  would  seem  to  sustain  complainants' 
view  upon  this  point,)  it  is  clearly  a  matter  of  discretion.  I 
think  the  penalty  should  not  be  imposed  in  this  case,  for  the 
following  reasons: 

1.  While  the  violation  of  the  injunction  was  willful  in  the 
eye  of  the  law — i.  «.,  intentional — it  was  not  willful  in  any 
odious  acceptation  of  the  term.  The  respondents  were  act- 
ing in  an  official  capacity  in  the  discharge  of  a  public  duty, 
and  derived  no  personal  benefit  whatever  from  the  infringe- 
ment. They  may  possibly  have  believed  that  they  were  fol- 
lowing the  advice  of  the  city  counselor,  and  were  not,  in  fact, 
violating  the  injunction. 

2.  The  complainants  will  derive  no  benefit  from  the  imme- 
diate payment  of  the  royalty.  The  city  is  amply  responsible 
for  any  decree  they  may  finally  recover,  and  interest  will 
follow  upon  the  ascertainment  of  the  amount. 

8.  If  this  order  were  made  respondents  would  be  obliged 
to  pay  sixteen  cents  per  yard  royalty  upon  eighteen  thousand 
three  hundred  and  twenty-nine  yards  of  pavement  already 
laid,  and  fifteen  thousand  one  hundred  and  eighty-one  yards 
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contracted  for  but  not  laid,  making  thirty-three  thousand  five 
hundred  and  ten  yards,  at  sixteen  cents,  $5,361.60.  This 
sam  would  have  to  be  paid  by  the  respondents  personally, 
with  no  definite  assurance  that  they  would  be  reimbursed  by 
the  city.  It  seems  entirely  clear  that  complainants  should 
not  call  upon  this  court  to  order  the  payment  of  this  large 
amount. 

4.  The  patent  may  in  the  end  be  held  invalid,  in  which 
case  the  complainants  will  have  received  a  large  amount  of 
money  to  which  they  were  not  justly  entitled,  and  the  city 
be  driven  to  long  and  doubtful  litigation  to  recover  it  back. 
I  find  no  patent  case  where  this  course  has  been  pursued  for 
violation  of  a  preliminary  injunction. 

Eespondents,  however,  being  guilty  of  a  violation  of  this 
injunction,  will  be  required  to  pay  a  fine  of  fifty  dollars  each, 
together  with  the  costs  of  this  motion,  and  a  counsel  fee  of 
fifty  dollars,  and  to  stand  committed  till  the  terms  of  this 
order  are  complied  with. 

Subsequent  to  this  decision  (see  Official  Gazette  Pat.  Office,  January  27, 
1880,)  Judge  Brown  ruled  that  the  patent  issued  to  Robert  C.  Phillips, 
1^0. 121,544,  was  void  for  want  of  novelty  and  invention.  Judge  Emmons 
had  sustained  the  validity  of  this  patent  in  a  suit  brought  by  complain- 
ants  against  the  city  of  Cincinnati.  There  were  produced  before  the  first 
named  judge,  as  he  states,  three  most  important  exhibits,  which  claimed 
to  be  in  anticipation  of  complainant's  patent,  and  that  were  not  before 
Judge  Emmons.    [Beporter. 
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BENJAMIN    PORTER  v.  ^TNA    INSURANCE 

COMPANY. 

Circuit    Court — Wbstern    District  of  Michigan — 

NOTEMBER  7,   1877. 

Insurance  was  in  the  name  of  P.,  describing  the  property  as  **his.** 
Policy  provided  that  **  if  the  interest  or  property  insured  be  leasehold,  or 
that  of  mortgage,  or  any  other  interest  not  absolute,*'  it  must  be  made 
known  and  expressed  in  the  policy.  The  property  was  purchased  under 
a  mechanic's  lien  sale  by  V.,  who  placed  it  in  the  name  of  P,  and  pro- 
cured the  insurance  as  the  agent  of  P.  Y.  subsequently  procured  another 
title  through  a  sheriff's  deed  under  an  execution  sale.  The  mechanic's 
lien  proceedings  were  void  through  want  of  jurisdiction.  The  court 
decided  that  P.  had  neither  a  legal  nor  equitable  ownership  to  the  extent 
represented  in  the  policy  and  could  not  recover. 

Insurance  was  effected  in  Jnly,  September  and  October, 
1874,  on  the  Yaughn  house  at  East  Bapids,  Michigan.  The 
policy  was  taken  in  the  name  of  Benjamin  Porter,  the  prop- 
erty being  described  as  "his  three-story  brick  hotel,"  etc. 
This  hotel  was  built  by  an  incorporated  company,  Morgan 
Vaughn  being  president  thereof.  In  May,  1874,  the  hotel 
was,  under  mechanic's  lien  proceedings,  sold.  Vaughn 
bought  this  title  and  placed  it  in  Porter's  name.  Vaughn 
afterwards  acquired  a  title  under  an  execution  sale  of  the 
property.  As  president  of  the  company  he  confessed  the 
cause  of  action.  Was  agent  of  four  insurance  companies, 
and  placed,  as  agent,  some  of  the  insurance  himself,  though 
he  was  not  agent  of  the  defendant.  Fire  occurred  in  the 
building  in  October,  1874.  It  was  not  occupied  as  a  hotel 
at  the  time. 
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7.  M,  Crane^  of  Eaton  Eapids,  M.  V.  Montgomery ^  of 
Lansing,  and  HugheSy  O^Brien  db  Smiley^  of  Grand  Kapids, 
for  plaintiff. 

Messrs.  Norris  &  Uhl^  of  Grand  Bapids,  for  defendant. 

WiTHEY,  J. — Some  questions  hare  been  discussed  which  I 
shall  not  now  dispose  of,  or  review  the  positions  taken  by 
counsel  in  reference  to  them. 

There  are  two  questions  beyond  the  one  disposed  of 
yesterday,  which  I  deem  material,  to  which  I  shall  allude. 

The  policy,  in  paragraph  number  six,  under  "Conditions 
of  Insurance,"  uses  this  langulige:  "If  the  interest  of  prop- 
erty insured  be  leasehold,  or  that  of  mortgage,  or  any  other 
interest  not  absolute,  such  must  be  made  known  to  this  com- 
pany, and  expressed  in  the  policy." 

The  risk  is  written, "  on  his  three-story  brick  hotel  building." 

Now  I  understand  the  conceded  facts  are,  that  at  time  of 
writinof  the  insurance  the  insured  did  not  make  known  that 
his  interest  was  other  than  absolute.  If,  then,  his  interest 
was  not  an  absolute  one  in  the  property,  the  plaintiff  cannot 
recover. 

We  have  had  discussion  this  morning  upon  this  topic: 
What  was  the  interest  and  title  of  the  plaintiff  Porter? 
Under  the  view  which  we  took  yesterday,  that  the  mechan- 
ic's lien  proceeding  was  absolutely  void,  because  the  court 
obtained  no  jurisdiction,  and,  as  Porter  claimed,  under  noth- 
ing but  that  lien  proceeding,  he  had  a  mere  possession  at 
best.  It  may  be  questionable  whether  it  can  properly  be 
said  that  he  had  even  possession,  in  view  of  the  testimony 
of  Mr.  Vaughn,  and  Vaughn's  previous  relations  to  the 
property. 

Vaughn,  as  president  of  the  company  that  built  the  hotel, 
had  been  managing  the  property  for  it,  and  while  thus  act- 
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ing,  of  his  own  motion  he  makes  what  he  calls  a  purchase 
imder  the  lien  proceeding  in  the  name  of  Porter,  constitut- 
ing himself  the  agent  of  Porter  for  the  purchase,  advancing 
the  purchase  money,  and  then  making  himself  the  agent  of 
Porter  to  take  possession  of  the  property. 

But  assuming  that  Porter  had  a  mere  naked  possession, 
and  that  that  was  his  title  and  interest,  the  question  occurs 
whether  it  was  an  absolute  interest.  This  naked  possession 
is  the  lowest  degree  of  title,  and  arises  where  one  disseizes 
another.  In  this  instance  it  would  seem  to  be  the  view  to 
take,  that  it  was  a  disseizin  by  intrusion. 

If  Porter  obtained  no  right  under  the  lien  proceeding, 
then  his  possession  was  a  usurpation  and  intrusion — an  exer 
cise  of  the  powers  and  privileges  of  ownership  against  the 
rightful  owner,  whoever  that  might  be,  or  the  rightful 
possessor.  There  can  be,  however,  no  disseizin  without 
entry  and  an  actual  dispossession  of  the  rightful  party.  But, 
as  we  say,  assuming  that  Porter  had  a  mere  possession,  so 
far  as  possession  is  an  interest  insurable,  it  was  an  absolute 
interest,  because  it  was  not  conditional  or  dependent  upon  * 
condition. 

An  absolute  estate  is  one  that  is  free  from  all  manner  of 
condition  or  incumbrance.  Now  we  suppose  a  party  in  act- 
ual possession,  and  having  no  other  title  than  mere  naked 
possession,  may  be  said,  so  far  as  his  right  goes,  to  have  an 
absolute  interest. 

The  terms  of  the  policy,  as  we  have  said,  are,  "if  the 
interest  or  property  insured  be  not  absolute." 

We  should,  therefore,  be  disposed  to  say,  that  whatever 
interest  or  whatever  property  he  had,  was  not  conditional  but 
absolute.  We  do  not  mean  that  he  had  an  absolute  property 
in  the  building,  for  that  implies  the  exclusive  right  and 
possession. 

But  when  we  turn  to  the  other  question,  whether  there 


1877.J  WESTEHN  MICHIGAN.  •        103 

Porter  v.  ^toa  Ins.  Co. 

was  an  insurable  interest,  we  find  it  is  a  principle  in  insur- 
ance that  the  underwriter  is  entitled  to  know  in  whom  the 
interest  insured  is;  for  he  is  entitled  to  know  how  far  the 
person  insured  is  interested  in  guai*ding  the  property  from 
loss. 

K  in  law  and  in  fact  Porter  had  no  interest  other  than 
mere  naked  possession,  and  the  real  interest  .was  in  another, 
had  he  the  interest  in  the  property  that  was  insured? 

The  interest  insured  was  the  hotel  property.  It  was  not  a 
special  or  partial  interest.  There  is  a  distinction  between 
having  an  •interest  and  having  the  property. 

A  man  may  have  an  interest  because  he  may  have  a  mere 
right  less  than  the  entire  property.  But  if  he  has  the  prop- 
erty, he  has  the  entire  property  interest  and  not  a  partial 
interest  in  the  property;  he  has  ownership.  A  lien  would 
give  an  interest,  but  it  would  not  necessarily  carry  the  right 
to  the  property,  as  would  ownership. 

The  interest  insured,-  then,  was  the  property,  and  was  it 
Porter's  property?    Was  the  hotel  owned  by  him? 

Not  unless  naked  possession  with  property  in  another 
makes  ownership. 

Tlie  company  insured  "his  three-story  brick  hotel  build- 
ing," in  the  language  of  the  policy.  Was  it  his  hotel 
building  when  his  greatest  interest  was  a  mere  possession, 
without  right  of  possession,  and  without  right  of  property? 

The  company  was  not  informed  that  Porter  was  not  the 
owner  of  the  property.  So  far  as  the  case  at  present  appears, 
they  were  not  informed  that  his  interest  was  not  the  entire 
property;  they  were  not  informed  in  whom  the  interest  in- 
sured M'as.  What  did  the  company  insure?  They  insured  the 
hotel  property. 

Xow,  if  the  company  were  not  informed  in  whom  the  in- 
terest insured  was,  and  if  it  was  not  in  Porter,  can  the  policy 
be  sustained,  or  this  suit  be  sustained  upon  the  policy  by 
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Porter!  If  the  company  insured  to  Porter  the  entire  inter- 
est in  this  hotel  property,  it  insured  to  him  an  interest 
which  he  did  not  own  in  the  present  condition  of  the  case. 

The  nature  of  Porter^s  interest  should  have  been  com- 
municated to  the  company;  if  it  was  not,  the  contract  of 
indemnity  should  not  be  held  valid.  And  while  it  may  be 
true  that  naked  possession,  so  far  as  it  gives  an  interest,  is 
an  absolute  interest,  still  we  are  of  opinion  that  Porter  did 
not  own  the  property  or  interest  which  was  insured,  accoixl- 
ing  to  the  testimony  of  this  case.  He  had,  at  best,  a  nominal 
interest. 

If  a  party  who  has  a  mere  possession  is  answerable  over 
to  the  party  who  is  entitled  to  the  rightful  possession  of  the 
property,  in  case  the  building  upon  the  property  should  be 
destroyed  by  fire,  then  it  might  be  said  that  the  party  who 
has  the  mere  possession  has  an  insurable  interest  to  the 
extent  of  the  value  of  the  property;  but  such  is  not  the  l^w. 

Porter,  if  he  was  a  mere  trespasser  or  disseizor  of  that 
property,  and  it  should  burn  while  it  was  in  his  possession, 
unless  it  was  by  his  fault  or  negligence  or  by  some  act  of 
his,  would  not  be  responsible  for  the  value  of  the  building, 
and  therefore  could  not  be  said  to  have  an  insurable  interest 
to  the  extent  of  the  value  of  the  property. 

His  insurable  interest,  then,  was  merely  thp  nominal  pos- 
sessory interest,  which  was  liable  to  be  defeated  at  any 
moment. 

The  insurance  is  but  a  contract  of  indemnity;  the  indem- 
nity can  go  no  further  than  the  interest  of  the  party  who  is 
indemnified,  and  if  that  interest  is  partial  and  not  entire, 
the  indemnity  does  not  cover  a  value  incident  to  ownei-sliip. 

We  think  as  the  case  stands  there  was  neither  legal  nor 
equitable  ownership  in  Porter  of  this  hotel  property,  to  the 
extent  which  he  was  represented  to  have,  or  to  the  extent 
which  is  insured,  to-wit:  "His  three-story  brick  hotel  build- 
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ing."  He  was  not  the  owner  of  the  entire  property,  or  of 
any  part  or  interest  in  it,  save  a  mere  naked  possession,  and 
that  was  not  such  an  interest  as  was  insnred. 

If  there  is  no  different  phase  to  this  case  to  be  shown  by 
further  evidence,  we  hold  that  the  Dlaintiff  cannot  recover. 


HORATIO  W.  SANFORD  vs.  THE  TOWN  OF  PORTS- 
MOUTH. 

CiBciriT   CouBT — Easteen   District  of  Michigai? — Novem- 

BEB  26,  1877 

FEDEBAL   AND   STATE    PRAOTIOB. 

1.  Section  914,  R.  8.,  which  adopts  the  practice,  pleadings,  forms  and 
modes  of  procedure  of  the  State  courts,  applies  only  to  such  as  are  estab- 
lished by  the  statutes  of  the  several  States,  and  not  to  modes  of  procedure 
established  by  judicial  construction  of  common  law  remedies. 

2.  The  Federal  courts  are  not  bound  by  the  decision  of  the  Supreme 
Court  of  a  State,  which  decides  that  mandamus  is  the  only  proper  remedy 
upon  municipal  bonds. 

3.  Qu(Bre,  whether  this  section  extends  to  the  practice  prescribed  by 
rules  of  the  State  courts  of  general  application. 

On  demurrer  to  a  plea  to  the  jurisdiction. ' 

Action  of  assumpsit  upon  certain  interest  warrants  or 
coupons  annexed  to  bonds  issued  by  the  town  of  Portsmoutli 
to  aid  in  the  construction  of  a  plank  road.  DefeiKiant 
pleaded  to  the  jurisdiction  upon  the  ground  that  assumpsit 
would  not  lie,  insisting  that  mandamus  was  the  only  proper 
remedy.     Plaintiff  demurred. 
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Atkinsonj  for  plaintiff. 
I^reeman,  for  defendant. 

Brown,  J. — ^As  the  point  was  not  raised  by  counsel  it  is 
not  necessary  here  to  decide,  whether  a  plea  to  the  jurisdic- 
tion is  a  proper  mode  of  taking  advantage  of  a  defect  appar- 
ent upon  tlie  face  of  the  declaration,  where  the  form  of  the 
remedy  only  is  in  question.  That  assumpsit  is  a  proper 
action  upon  securities  of  this  kind  is  settled,  at  least  so  far 
as  the  Federal  courts  are  concerned,  in  The  Town  of  Queens- 
bury  V.  Culver,  19  Wall.  83,  92;  see,  also,  Heine  v.  Levee 
Commissioners,  ibid.  655,  657.  While  the  question  has  not 
been  directly  decided  elsewhere,  there  is  a  multitude  of  oases 
in  the  recent  volumes  of  the  Supreme  Court  reports,  wliere 
assumpsit  or  debt  has  been  brought  upon  municipal  obliga- 
tions of  this  description,  in  which  the  court  has  impliedly 
recognized  these  actions  as  the  proper  remedy. 

It  is  equally  well  settled  that  a  writ  of  mandamus  will  not 
lie  in  such  cases  in  the  Federal  courts  until  after  judgment 
has  been  obtained.  The  Circuit  Courts  have  no  power  to 
issue  a  writ  of  mandamus  by  way  of  original  proceeding, 
where  such  writ  is  neither  necessary  nor  ancillary  to  the 
jurisdiction  already  acquired.  Bath  County  v.  Amy,  13 
Wall.  244.  Further  discussion  of  these  propositions  is  con- 
cluded by  the  opinions  above  cited.^ 

It  is  insisted,  however,  that  under  the  practice  of  this  State, 
as  established  by  the  Supreme  Court,  assumpsit  will  not  lie, 
and  that  under  the  act  of  1872  adopting  "the  practice,  plead- 
ings, forms  and  modes  of  proceeding"  of  the  State  Courts, 
this  bonstruction  is  obligatory  upon  this  court.  The  Supreme 
Court  of  this  State  seem  to  have  adopted  the  view  that 
mandamus  is  the  ouly  proper  remedy  where  the  liability  of 
the  corporation  is  fixed  or  the  amount  of  the  debt  liquidated 
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and  adjusted.  This  question  was  first  directly  passed  upon 
in  Marathon  v.  Oregon,  8  Mich.  372,  in  which,  after  a  divis- 
ion of  a  township,  the  town  boards  met  and  determined  the 
amount  of  indebtedness  to  be  paid  by  the  new  township.  It 
was  held  by  a  majority  of  the  court  that  the  amount  being  a 
fixed  and  liquidated  demand  against  the  new  township,  which 
it  was  the  duty  of  its  town  board  to  allow,  mandamus  was  a 
proper  remedy  in  an  action  against  the  township  to  recover 
the  amount  of  the  demand.  The  decision  was  put  partly,  at 
least,  upon  the  ground  that  by  law  no  execution  can  be  issued 
against  a  township,  and  that  as  a  judgment  would  be  useless, 
the  amount  of  the  debt  being  already  ascertained,  a  town 
ought  not  to  be  put  to  the  useless  expense  of  a  judgment  by 
default  of  its  oflicers,  and  the  creditor  ought  not  to  be  put  to 
delay  or  a  double  pursuit.  There  was  a  strong  dissenting 
opinion  in  this  case  by  Mr.  Justice  Chkistianct.  In  The 
Township  of  Dayton  v.  Rounds,  27  Mich.  82,  the  same 
principle  was  extended  to  bonds  authorizing  the  payment  of 
bounties  to  volunteers,  and  it  was  stated  to  be  the  settled 
practice  of  the  State  that  a  remedy  by  action  was  improper 
in  such  a  case.  It  was  again  affirmed  in  the  case  ©f  McAr- 
thur  V.  The  Township  of  Duncan,  34  Mich.  27,  in  which 
mandamus  was  held  to  be  the  only  proper  remedy  to  enforce 
the  payment  of  orders  regularly  drawn  by  the  highway  coin- 
missioners  on  the  township  treasurer,  the  duty  of  the  town- 
ship authorities  to  raise  the  necessary  funds  fLnd  to  make 
payment,  being  just  as  necessary  upon  the  presentation  of 
such  orders  as  it  would  be  after  judgment. 

Assuming  that  the  Supreme  Court  would  adhere  to  this 
principle  if  the  question  arose  upon  coupons  of  this  character, 
it  only  remains  to  consider  whether  such  construction  falls 
within  the  scope  of  the  act  of  1872  as  a  "practice  or  mode 
of  proceeding,'^  existing  in  the  courts  of  record  of  this  State, 
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within  the  meaning  of  this  act.    I  am  clearly  of  the  opinion 
it  does  not,  for  the  following  reasons: 

1.  I  think  the  practice,  pleadings,  and  forms  and  modes 
of  proceeding  in  civil  causes,  mentioned  in  sec.  914,  are  con- 
fined to  those  established  by  the  statutes  of  the  State,  and  do 
not  include  modes  of  procedui'e  established  by  judicial  con- 
struction of  common  law  refnedies.  Whenever  general  prin- 
ciples of  law  are  involved,  the  Federal  Courts  may  exercise 
an  independent  judgment.  By  the  judiciary  act  of  1789, 
Revised  Statutes,  sec.  721,  "  the  laws  of  the  several  States 
*  *  *  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States;"  but  it  has 
never  been  held  in  <;onstruing  this  section  that  the  judicial 
decisions  of  the.  several  States  upon  questions  of  general  law 
were  obligatory  upon  the  Federal  Courts. 

We  are  bound  by  the  constitutions  and  laws  of  the  several 
States,  and  by  the  construction  given  to  such  constitutions 
and  laws  by  the  courts  of  the  State.  It  has  also  been  held 
that  we  are  bound  by  decisions  of  the  'State  Courts  so  far  as 
they  establish  rules  of  law  affecting  the  title  to  lands,  or 
principles* which  have  become  a  settled  rule  of  property,  but 
no  farther.  Swift  v.  Tyson^  16  Pet.  1;  Boyce  v.  Tabh^  18 
Wall.  546;  Delmas  y.  Insurance  Oo.^  14  Wall.  661;  Lane 
V.  Yich^  3  IIow.  464.  We  had  occasion  to  apply  this  con- 
struction at  the  last  term  of  this  court,  where  the  question 
arose  as  totlffe  liability  of  a  city  for  injuries  received  from  a 
defective  sidewalk.  We  then  held  the  municipality  liable, 
following  the  decisions  of  the  Supreme  Court,  although  the 
Supreme  Court  of  the  State  had  held  that  such  liability  did 
not  exist. 

The  Supreme  Court  of  the  United  States  also  held,  in 
numerous  early  cases,  that  sec.  721,  above  quoted,  did  uot 
extend  to  the  procedure  or  practice  of  the  Federal  Courts. 
Hohinson  v.  Campbell^  3  Wheat.  212;  Waymany.Sout7ia7*d^ 
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10  Wheat.  1.  It  was  to  remedy  what  was  considered  a 
defect  in  this  particular,  that  the  act  of  1872  was  passed ;  and 
I  think  the  same  construction  should  be  given  to  it. 

The  opinion  of  the  Supreme  Court  of  the  State  that  man- 
damns  is  the  only  proper  remedy,  being  simply  the  enuncia- 
tion of  a  general  principle  of  law,  running  counter  to  the 
decisions  of  the  Supreme  Court  of  the  Unitaed  States  upon 
the  same  subject,  is  not  binding  upon  this  court.  Wliether 
the  act  of  1872  may  not  also  extend  to  the  rules  established 
by  the  Supreme  Court  of  the  State,  of  general  application  to 
the  common  law  courts  of  the  State,  we  are  not  called  upon 
to  decide.  It  would  seem,  however,  that  sec.  914  adopting 
the  State  practice,  and  sec.  918,  authorizing  the  Circuit 
Courts  to  regulate  their  own  practice,  being  contemporaneons 
acts,  should  be  construed  together.  This  would  confine  sec. 
914  to  the  practice  established  by  State  statutes,  leaving  the 
Federal  Courts  still  at  liberty  to  adopt  any  rules  not  incon- 
sistent therewith. 

2.  We  are  required  by  the  act  of  1872  above  quoted,  R. 
S.,  sec.  914,  to  confonn  our  practice,  pleadings  and  forms  and 
modes  of  proceeding  only  "as  near  as  may  be"  to  those  of 
the  State  Courts,  or  as  the  Supreme  Court  has  expressed  it, 
as  near  as  may  be  "practicable."  This  leaves  the  act,  to  a 
certain  extent,  mandatory  or  directory,  and  vests  in  this  court 
a  limited  discretion  to  reject  methods  of  procedure  which  are 
inconsistent  with  the  established  and  well  recognized  usages 
of  the  Federal  Courts.  As  observed  by  the  Supreme  Court 
in  The  Indianapolis  R.  R.  Co.  v.  Horst^  93  U.  S.  801: 
"This  indefiniteness  may  have  been  suggested  by  a  purpose. 
It  devolved  upon  the  judges  to  be  affected,  the  duty  of  con- 
struing and  deciding,  and  gave  them  the  power  to  reject,  as 
Congress  undoubtedly  expected  they  would  do,  any  subordi- 
nate provision  in  such  State  statutes  which  in  their  judgment 
would  unwisely  incumber  the  administration  of  the  law,  or 
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tend  to  defeat  the  ends  of  justice  in  their  tribunals."  This 
discretion  has  actually  been  exercised  in  a  number  of  cases. 
In  Nvdd  V.  Burrows^  91  U.  S.  426,  it  was  heJd  that  the  prac- 
tice act  of  Illinois,  which  provided  that  the  court  should 
instruct  the  jury  only  as  to  the  law,  and  that  they  should  on 
their  retirement,  take  the  written  instructions  of  the  court 
and  return  them  with  their  verdict,  was  not  binding  upon  the 
Federal  Courts  sitting  in  that  State.  It  was  said  that  the 
personal  conduct  and  administration  of  the  judge,  in  the  dis- 
charge of  his  particular  functions,  was  neither  practice, 
pleading,  nor  a  form  or  mode  of  proceeding  within  the 
meaning  of  the  section.  So  in  TKe  Indianapolis  R.  S.  Co, 
V.  JSorst^  93  TT.  S.  291,  the  court  refus^  a  motion  to  instruct 
the  jury  to  find  specially  upon  particular  questions  of  fact 
involved  in  the  issues,  in  the  event  they  should  find  a  general 
verdict,  and  the  court  held  that  such  instruction  was  right, 
notwithstanding  a  statute  of  the  State  requiring  the  court  to 
submit  particular  questions  to  the  jury,  when  requested  so  to 
do.  So  in  Beardsley  v.  Little,  4  Cent.  Law  Jour.  270,  Judge 
Blatohfobd  held  that  the  provision  of  the  New  York  code 
of  procedure,  for  the  examination  of  witnesses  before  trial, 
did  not  apply  to  the  Federal  Courts. 

It  is  scarcely  necessary  to  say  that  a  construction  which 
would  oust  this  court  of  a  jurisdiction  over  a  very  large  class 
of  cases,  is  not  a  "practicable  conformance"  with  the  mode 
of  procedure  in  the  State  courts,  within  the  meaning  given 
to  this  section  by  the  Supreme  Court. 

The  plea  to  the  jurisdiction  is  therefore  overruled. 
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JAMES  A.  BLAIR  v.  THE  FIRST  NATIONAL  BANK 

OF  MANSFIELD. 

ClKCUIT    GOUBT NOBTHERN    D18TBICT   OF    OhIO 

Decembeb  1,  1877. 

authobitt  op  ca8hieb indob8ement   of   papeb  by  him 

officebs  mat  bobbow  monet  of  the  bank. 

1.  Note  Payable  to  Cashieb. — A.  note  payable  to  M.,  cashier,  is  a 
note  payable  to  the  bank. 

2.  M.,  as  cashier,  has  authority  to  assign  notes. 

8.  PiiESDMPTiON  AS  TO  OWNERSHIP. — When  the  note  is  payable  to  M., 
cashier,  the  presumption  is  that  it  is  the  property  of  the  bank ;  and  if  in- 
dorsed by  the  cashier  to  another  bank  for  discount,  it  would  be  in  effect 
asking  the  bank  to  discount  it  for  the  bank  of  which  M.  was  cashier ;  and 
if  discounted  and  the  proceeds  were  received  by  the  cashier  it  would  be 
deemed  the  transaction  of  the  bank,  and  within  the  scope  of  the  cashier's 
duties  and  for  which  the  bank  would  be  liable.  Nor  does  it  matter  what 
the  defendant  did  with  the  money.  ' 

4.  The  president,  cashier  or  director  of  a  National  Bank  may  borrow 
money  of  the  bank  as  other  persons. 

5.  Paper  not  Authorized  by  Committee. — Whether  paper  has  or  has 
not  been  authorized  by  the  discounting  committee  of  the  bank  does  not  in 
anywise  affect  parties  who  are  bona  fide  indorsees  before  maturitj' 

6.  Indorsement  of  Accommodation  Paper. — A  cashier  has  no  author- 
ity to  indorse  accommodation  paper  so  as  to  bind  his  bank,  not  passing 
through  it  in  its  usual  line  of  business.  The  indorsement  to  bind  the 
bank  must  be  within  the  scope  of  his  duties  as  cashier. 

The  court  states  the  facts. 

jSlade  <&  KUne  and  Z.  J?.  Critckfieldj  for  plaintiff, 

Jf.  R,  Dickey  and  H.  C.  HedgeSy  for  defendant 
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Welker,  J. — This  suit  is  brought  against  the  bank  upon 
the  following  promissory  note: 

$5,000. 

Mansfield,  Ohio,  August  11, 1873. 
Ninety  days  after  date  I  promise  to  pay  to  the  order  of  R.  H.  McMann, 
cashier,  five  thousand  dollars,  at  the  First  National  Bank  of  Mansfield,  in 
New  York  Exchange.    Value  received. 

WiLLARD  HiCKOX. 

Indorsed.    1st.  Pay  D.  P.  Dildine,  Esq.,  cash  or  order. — R  H.  McMann, 
Cashier. 
2d.  Pay  J.  A.  Blair,  or  order.— D.  P.  Dildine. 

Tlie  petition  alleged  the  assignment  by  R.  H.  McMann 
cashier  of  the  bank,  for  and  on  behalf  of  the  bank,  to  D.  P. 
Dildine,  before  due,  and  for  a  valuable  consideration,  and  by 
said  Dildine,  before  maturity  and  for  a  valuable  considei-a- 
tion,  to  the  plaintiff,  and  avers  the  proper  demand  and  notice 
on  maturity  to  the  First  National  Bank,  etc. 

The  defendant  answers,  as  a  defense,  that  the  note  was 
received  by  the  said  R.  H.  McMann  without  any  consideration 
therefor,  and  endorsed  to  Dildine,  cashier,  without  any  consid- 
eration to  said  National  Bank,  and  solely  as  a  matter  of  accom- 
modation for  said  Hickox.  That  Hickox  was  largely  indebted 
to  the  bank  at  the  tiine  of  the  execution  of  said  note,  and 
that  he  and  said  McMann  unlawfully  and  fraudulently 
colluded  and  combined  to  cheat  the  bank,  and  with  said  pur- 
pose and  intent  Hickox  executed  the  note  to  McMann,  and 
with  said  purpose  and  intent,  and  witliout  any  authority  in 
law  or  fact  tlierefor,  McMann  unlawfully  and  fraudulently 
endorsed  and  delivered  said  note  to  Dildine  without  receiving 
any  consideration  therefor  for  said  bank. 

To  this  answer  the  plaintiff  files  a  general  demurrer.  The 
answer  does  not  deny  the  assignment  and  transfei*  of  the  note 
by  McMann,  cashier  to  Dildine,  and  by  Dildine  to  the 
plaintiff,  before  maturity. 
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We  may,  therefore,  in  cooBidering  the  plaintiff's  demurrer, 
and  the  sufficiency  of  defendant's  answer,  regard  the  assign- 
ment to  have  been  made  before  maturity  and  for  valuable 
consideration  paid  by  the  plaintiff. 

That  being  so  regarded,  all  that  part  of  the  answer  as  to 
the  consideration  of  the  note,  or  its  assignment  to  the 
plaintiff,  constitutes  no  defense  to  the  note  in  the  hands  of  the 
plaintiff,  if  he  be  an  innocent  holder  of  the  note. 

The  answer  and  demurrer  raise  two  questions  for  determi- 
nation: 1st.  Whether  the  note  payable  to  McMann,  cashier, 
is  a  note  payable  to  the  bank?  2d.  Whether  McMann,  as 
sach  cashier,  had  authority  to  assign  the  note?  As  to  the 
first  point:  The  case  of  Bavik  of  Geneaaee^  19  N.  Y.  313, 
was  a  suit  on  a  note  payable  to  "the  order  of  S.  B.  Stokes, 
Cash.,"  at  the  Bank  of  New  York,  and  t>y  him  endorsed  by 
the  name  of  "  S.  B.  Stokes,  Cash."  It  was  held  by  the  court 
that  the  note  was  payable  to  the  bank.  Judge  Denio  in  that 
case  says:  "In  the  absence  of  any  evidence  to  connect  the 
bill  with  defendant's  bank,  he  would  be  regarded  as  the  payee 
and  indorser  individually,  and  the  abbreviation  affixed  to  his 
name  would  be  considered  as  descriptio  personce.  5ut  when 
it  has  been  shown  that  he  was  the  defendant's  cashier,  the 
presumption  would  be  that  the  note  payable  in  that  form, 
was  the  property  of  the  bank,  and  when  he  endorsed  it  with 
the  addition  mentioned,  and  sent  it  to  the  plaintiff  in  an 
official  letter,  for  discount,  it  was  the  same  thing  as  request- 
ing the  plaintiff  to  discount  on  behalf  of  the  defendant's 
bank." 

It  was  also  held  in  that  case,  "that  there  being  nothing  in 
the  circumstances  to  put  the  endorser  upon  inquiry,  and  he 
having  discounted  the  bill  in  good  faith,  he  was  entitled  to 
recover  against  the  bank,  although  the  bill  was  endorsed  for 
the  accommodation  of  a  third  party:  the  bank  having  no 
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interest  in  it,  but  its  governing  oflBcer  authorized  the  endorse- 
ment and  application  for  discount." 

In  1  Wallace,  234,  it  is  held  by  the  court:  "That  where 
negotiable  paper  is  drawn  to  a  person  by  name  with  addition 
of  'cashier'  to  his  name,  but  with  no  designation  of  the  par- 
ticular bank  of  which  he  was  cashier,  parol  evidence  is  allow- 
able to  show  that  he  was  the  cashier  of  a  bank  which  is 
plaintiflf  in  the  suit,  and  that  in  taking  the  paper  he  was 
acting  as  cashier  and  agent  of  that  corporation." 

These  cases,  I  think,  settle  that  the  National  Bank  was  the 
owner  of  this  note,  although  payable  to  McMann,  as  cashier; 
and  that  it  was  the  paper  of  the  bank. 

2d.  Had  he  authority  to  transfer  and  endorse  the  note? 

In  Morse  on  Banks  and  Banking,  151,  it  is  said,  in  speak- 
ing of  the  powers  of  a  cashier,  that  "  all  its  negotiable  paper 
he  may  negotiate  and  transfer  in  its  behalf,  and  to  this  end 
he  may  endorse  it  over,  so  as  to  bind  the  bank  like  any  ordi- 
nary endorser  on  similar  paper."  Again:  "The  outside 
jmrty  dealing  with  him  (cashier)  in  good  faith,  and  without 
notice  of  the  irregularity,  holds  the  bank  as  if  the  transaction 
had  been  unobjectionable  throughout.  For  it  is  the  inher- 
ent power  of  the  cashier,  which  he  exercises  simply  by  virtae 
of  his  oflBce,  to  make  the  transfer,  and  no  person  can  be 
required,  in  a  case  where  no  circumstances  of  suspicion  put 
him  upon  inquiry,  to  go  behind  this  authority.  If  the  agent 
exceeds  it,  the  matter  lies  wholly  between  himself  and  prin- 
cipal."    See,  also,  29  N.  Y.  554. 

Again:  "That  the  cashier,  by  his  endorsement  of  negoti- 
able paper  on  behalf  of  the  bank,  will  always  bind  the  bank 
to  the  full  extent  that  any  individual  endorser  of  like  paper 
and  in  like  form,  would  be  bound,  unless  the  holder  of  the 
endorsed  paper  took  it  with  actual  notice  of  some  fact  ren- 
dering the  endorsement  irregular  and  invalid." 

It  will  be  seen  by  the  authorities  that  the  powers  of  a 
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cashier  are  very  large.  He  is  tlie  general  agent  of  the  bank 
for  all  its  banking  transactions.  "Whether  he  have  specific 
authority  to  do  certain  things  or  not,  if  within  the  scope  of 
his  general  duties,  the  outside  world  have  a  right  to  presume 
the  authority,  and  his  acts  bind  the  bank. 

In  this  case  the  note  was  payable  to  the  cashier  of  the  bank, 
and  by  him  endorsed  in  the  regular  course  of  business,  we 
have  a  right  to  presume,  to  Dildine,  cashier  of  another  bank, 
and  by  him  to  the  plaintiff.  What  circumstances  of  suspi- 
cion were  there  about  the  transaction  to  put  the  plaintiff  on 
his  guard  that  appear  in  the  answer?  It  is  a  common  prac- 
tice among  banks  to  receive  negotiable  paper,  and  forward, 
after  endorsement  by  the  cashier  to  another  bank,  and  there 
re-discount  tlie  same. 

There  is  no  allegation  in  the  answer  that  any  of  the  matter 
therein  set  up  was  brought  to  the  knowledge  of  the  plaintiff, 
or  that  there  were  such  circumstances  surrounding  the  trans- 
actions therein  set  forth  to  put  the  plaintiff  upon  inquiry  in 
purchasing  the  note. 

The  admitted  relation  of  McMann  to  the  bank  was  such 
tliat  any  person  had  a  right  to  suppose  the  transaction  was  in 
the  usual  course  of  business. 

In  the  absence  of  these  facts  in  the  answer,  I  do  not  think 
it  a  good  defense,  and  the  demurrer  thereto  will  be  sustained. 

The  case  was  then  tried  by  a  jury. 

"Welkeb,  J.,  in  his  charge  to  the  jury,  made  the  following 
leg^l  points: 

1.  The  note  being  payable  to  "R.  H.  McMann,  Cash.,"  is 
a  note  payable  to  the  bank  of  which  he  was  cashier. 

2.  If  the  evidence  shows  that  McMann  was  the  cashier  of 
the  bank  (defendant),  the  presumption  is,  that  the  note  pay- 
able in  that  form  was  the  property  of  the  bank,  and  if  the 
cashier  endorsed  it  as  such,  and  sent  it  to  the  Savings  Bank 
in  an  official  letter  for  discount,  it  would  be  the  same  thing 
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as  requesting  the  Savings  Bank  to  discount  it  on  behalf  of 
the  defendant  (bank). 

3.  If  the  note  of  Hickox  was  the  note  of  the  bank  and  bo 
received  by  the  cashier,  and  afterwards  for  the  purpose  of 
I'e-discounting,  was  endorsed  by  McMann  as  snch  cashier,  and 
discounted  by  the  Savings  Bank,  and  the  proceeds  sent  to  the 
defendant,  that  was  a  transaction  within  the  scope  of  the 
duties  of  the  cashier,  and  for  which  the  bank  is  liable,  and  it 
does  not  make  anj^  difference  as  to  the  right  of  the  plaintiff, 
wi\at  the  defendant  did  with  the  money  thus  received. 

4.  The  president,  cashier  or  director  of  a  National  Bank 
may  borrow  money  from  the  bank,  as  any  other  person  may, 
and  execute  a  valid  note  for  the  same,  that  will  bind  them  as 
well  as  the  bank  receiving  it;  and  such  note  is  not  void^ 
nor,  in  the  absence  of  fraud,  can  such  oote  be  repudiated  or 
avoided  by  the  bank  by  reason  of  that  relation. 

5.  If  the  plaintiff  purchased  the  note  before  maturity  and 
for  a  valuable  consideration  and  in  good  faith,  the  defendant 
cannot  set  up  any  defense  to  the  same  growing  out  of  the 
consideration  of  the  note,  or  for  want  of  authority  to  make 
the  note  or  the  endorsement,  unless  he  took  it  with  actual 
notice  of  some  fact  rendering  the  endorsement  irregular  and 
invalid;  or  unless  there  was  something  in  the  circumstances 
of  the  transaction  throwing  suspicion  upt)n  it  to  put  the 
plaintiff  upon  inquiry  as  to  the  character  of  the  transaction. 

6.  If  the  endorsement  of  this  paper  by  the  cashier,  and  its 
being  sent  to  the  Savings  Bank  for  discount  was  in  the  ordi- 
nary  and  usual  line  of  banking  business,  then,  that  fact  was 
not  such  a  circumstance  as  would  put  the  plaintiff  upon 
inquiry,  for  he  had  a  right  to  suppose  it  was  legitimate  and 
proper. 

7.  If  the  note  was  payable  to  some  person  not  connected 
with  the  bank,  but  assigned  to  the  bank  and  endorsed  by  the 
cashier,  and  presented  by  an  outsider,  to  the  Savings  Bank 
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for  discount,  that  fact  would  be  a  circumstance  to  put  the 
endorser  upon  inquiry  as  to  the  transaction,  and  the  author- 
ity of  the  cashier  to  naake  such  endorsement  to  bind  the 
bank. 

8.  An  outside  party  dealing  with  the  cashier  of  a  bank,  in 
good  faith  and  without  notice  of  the  irregularity,  holds  the 
bank  as  if  the  transaction  had  been  unobjectionable  through- 
out. For  it  is  the  inherent  power  of  the  cashier,  which  he 
exercises  simply  by  virtue  of  his  office  to  make  the  transfer, 
and  no  person  can  be  required,  in  a  case  where  no  circum- 
stances of  suspicion  put  him  upon  the  inquiry,  to  go  behind 
this  authority. 

If  nothing  appears  upon  the  face  of  the  paper,  or  in  the  cir- 
cumstances connected  with  the  assignment  to  throw  suspicion 
upon  it,  the  purchaser,  before  maturity,  is  not  bound  or 
required  to  make  inquiry, 

9.  Tlie  fact  whether  paper  has  been  authorized  by  a  dis- 
counting committee  to  be  discounted  by  a  bank,  or  not  so 
authorized,  does  not  in  any  way  affect  an  outside  party  who 
is  a  hona  fide  endorsee  of  the  paper  before  maturity.  Such 
action  or  want  of  action  by  the  committee,  does  not  in  any 
way  affect  the  validity  of  the  paper  when  put  into  circulation. 

10.  Such  committee  being  only  part  of  the  private  ma- 
chinery of  the  bank,  devised  for  its  own  safety  and  advantage, 
the  outside  public  is  not  in  any  way  affected  by  its  action  in 
relation  to  commercial  paper. 

11.  Accommodation  paper  in  a  legal  sense  means  paper 
made  without  consideration  therefor. 

12.  A  cashier  of  a  bank  has  no  authority  to  endorse 
accommodation  paper,  not  passing  through  his  bank  in  its 
line  of  usual  business,  so  as  to  bind  his  bank  to  the  endorsee 
therefor.  The  endorsement  to  be  binding  upon  the  bank 
must  be  within  the  scope  of  his  duties  as  such  cashier. 

^3.  If  such  circumstances  of  suspicion  have  been  shown 
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to  exist  as  ought  to  have  put  the  officers  of  the  Savings  Bank 
and  the  plaintiff  upon  inquiry  before  purchasing,  they  would 
be  presumed  to  have  either  made  the  inquiry  and  ascertained 
the  truth,  or  to  have  been  guilty  of  a  degree  of  negligence 
equally  fatal  to  their  claim  to  be  considered  bona  fde 
purchasers. 

14.  That  the  fact  that  the  plaintiff  knev7  that  Hickox,  the 
maker  of  the  note,  was  the  president  of  the  First  National 
Bank  (deft.)  was  not  such  a  circumstance  as  would  constitute 
notice  to  the  plaintiff  to  destroy  his  character  of  innocent 
holder  of  the  note,  or  put  him  upon  the  inquiry  as  to  the 
character  of  the  note. 

15.  The  law  presumes  a  consideration  in  every  promissory 
note,  because  it  is  an  obligation  to  pay  money.  Verdict  for 
the  plaintiff.  Motion  for  new  trial.  1.  Because  of  error  of 
the  court  in  the  law.  2.  That  the  verdict  was  contrary  to 
the  law  and  the  evidence. 

Motion  for  new  trial.  Heard  by  Judges  Emmons  and 
Welkeb. 

Emmons,  J. — The  action  is  upon  an  endorsement  by  the 
defendant's  bank,  as  organized  under  the  National  Banking 
law.  The  note  was  regularly  endorsed  in  due  course  of 
trade,  by  the  cashier  of  the  defendant, for  full  consideration 
paid  by  the  Tiffin  Savings  Bank.  The  latter  bank  transferred 
it  for  full  consideration  to  the  plaintiff  before  maturity.  The 
defendant  now  moves  for  a  new  trial  upon  the  ground  that  as 
it  appeared  the  maker  of  the  note  was  insolvent,  was  presi- 
dent of  the  bank,  and,  by  connivance  with  the  cashier,  fraud- 
ulently obtained  the  discount  of  the  note  by  the  defendant, 
and  that,  in  view  of  this  fact,  the  court  should  have  charged 
the  jury,  that  inasmuch  as  the  note  was  made  by  a  person 
who  was  also  president  of  the  bank,  that  the  discount  per  se 
was  unlawful,  and  that  the  note  on  its  face  put  the  plaintiff 
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upon  inquiry,  and  authorized  the  defendant  to  prove,  as 
against  him,  the  want  of  consideration. 

It  is  somewhat  difficult  to  deal  with  such  a  proposition. 
If  there  is  any  possible  defense  in  a  case  like  this,  it  is  only 
upon  the  broad  ground  that  the  president  of  a  bank  is  incom- 
petent in  all  cases  to  become  a  borrower  from  his  bank,  and 
that  his  paper  is  in  all  instances  unlawful. 

This  is  not  a  case  of  failure  of  consideration.  .  The  contract 
given  in  evidence  is  one  for  which  the  defendant  received  full 
consideration.  The  Savings  Bank  and  its  transferee,  the 
plaintiff,  have  nothing  to  do  with  solvency  or  insolvency  of 
the  maker  of  the  note.  They  dealt  with  the  bank  which 
endorsed  it. 

If  there  is  any  defense,  it  must  be  on  the  ground  of  ille- 
gality, that  the  transaction  is  ultra  vires,  or  so  at  war  with 
public  policy  as  to  become  void  at  common  law.  If  such 
grounds  can  be  maintained,  then,  of  course,  all  parties  to  an 
unlawful  transaction  can  set  that  up  as  a  defense. 

No  case  has  been  referred  to  showing  that  a  bank  officer 
or  director  cannot  borrow  as  freely  as  other  persons,  so  as  the 
loans  are  honest,  and  the  borrowers  do  not  themselves  partici- 
pate in  authorizing  the  loan.  On  page  99  of  Morse  on 
Banking,  after  discussing  the  general  doctrine,  that  so  far  as 
the  bank  itself  is  concerned  (but  not  as  to  third  persons),  that 
it  is  unlawful  for  a  director  to  vote  upon  a  matter  in  which 
he  is  personally  interested,  it  is  added  that:  "In  the  absence 
of  legislative  prohibition  there  is  no  rule  of  the  common  law 
which  prevents  the  making  of  a  loan  or  discount  to  a  director 
any  more  than  to  any  other  person."  Cites  ConynghairC% 
Apjpexil,  57  Penn.  St.  474. 

The  distinction  is  plain  in  principle,  as  it  has  always  been 
recognized  in  actual  administration  between  being  interested 
in  a  valuable  contract  and  in  borrowing  money  at  a  lawful 
rate  of  interest. 
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It  has  never  been  deemed  a  breach  of  trust  for  an  officer 
of  a  corporation  to  borrow  its  money.  Angel  &  Ames,  296, 
297,  Sees.  299,  300. 

Cashier  may  transfer  the  securities  of  the  bank  in  the  usual 
course  of  business.  It  being  entirely  clear  that  a  bank 
director  or  oflScer  may,  in  the  ordinary  course  of  business, 
borrow  money  of  the  corporation,  it  would  have  been  error 
for  the  judge  to  have  charged  the  jury  that  the  mere  form 
of  paper  showing  he  had  done  so,  was  notice  to  the  plaintiflF 
of  any  fraud  upon  the  bank.  It  is  unnecessary  to  say  that 
irregularities  in  the  conduct  of  the  internal  affairs  of  a  cor- 
poration do  not  bind  third  parties  who  had  no  notice,  for  here 
it  does  not  appear  that  any  irregularity  had  occurred.  At 
most,  it  is  a  fraudulent  discount  of  paper  to  an  insolvent 
party.  In  such  a  case  the  defendant  concedes  that  a  third 
party  taking  the  paper  from  the  bank  itself,  paying  full  con- 
sideration, may  recover  on  its  endorsement. 

The  motion  for  new  trial  is  overruled,  and  judgment  on 
the  verdict. 
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CiBourr  CocBT — Sodthebn  Dbtmot  of  Ohio — ^Decehbeb, 

1877. 

NEWBPAPEB    ABTICLE LIBEL ADMISSIBILITY     IN    EVIDENCE    OF 

OTHEB   ARTICLES. 

1.  Libellous  publications  from  the  same  paper  and  relating  to  other  par- 
ties, may  be  put  in  evidence,  in  an  action  for  libel,  in  order  to  prove  that 
the  paper  showed  a  want  of  care  in  guarding  its  columns  against  the 
insertion  of  such  articles.  If  such  or  similar  articles  were  frequent  it 
would  be  a  ground  for  increasing  the  damages,  as  it  would  show  a  reck- 
lessness of  conduct. 

2.  The  words  erim.  eon,  tjid  flagrante  delicto  defined. 

3.  A  verdict  for  $3,875  against  a  newspaper,  having  a  large  circulation, 
for  libel  in  charging  plaintiff  with  adultery,  is  not  excessive. 

This  was  action  for  publishing  in  the  Cincinnati  Enquire7\ 
a  paper  of  large  circulation  and  influence,  the  following  libel: 

SriLii  Ai^OTHEB. — The  new  city  of  Huntington,  up  the  river  is  now  en- 
joying one  of  the  juiciest  erim,  eon,  scandals  of  the  day.  The  parties  are 
one  Gibson,  a  Republican  editor,  and  the  wife  of  a  railroad  official  at 
Huntington,  West  Virginia,  who  were  caught  in  flagrante  delicto  on  the 
steamer  Bostonia,  and  hustled  ashore  at  midnight  by  Captain  Bryson. 

Evidence  showed  that  plaintiff  was  a  person  of  good  repu- 
tation, having  a  wife  and  children ;  that  he  was  engaged  in 
publishing  a  newspaper  in  Huntington,  which  had  a  circula- 
tion in  several  States;  that  defendant's  paper  had  a  daily  cir- 
culation of  15,000  or  thereabout,  and  300  withfn  limits  of 
plaintiff's  paper. 

The  defendant  gave  evidence  tending  to  show  that*  the 
article  was  not  published  maliciously;  that  it  was  taken 
from  a  printed  slip  received  in  an  envelope  from  Hunting 
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ton,  West  Virginia,  without  any  name  or  address;  that  he 
had  no  knowledge  of  the  plaintiff,  and  that  a  correction  was 
published  in  the  Enquirer, 

The  jury  returned  a  verdict  for  the  plaintiff,  fixing  his  dam- 
ages at  $3,875. 

Defendant  moved  for  a  new  trial  upon  the  several  grounds 
stated  in  the  opinion. 

T.  D.  Lincoln^  for  plaintiff. 

Hoadly^  Johnson  <&  Colston,  for  defendants. 

• 

Bbown,  J. — The  first  error  assigned  is  in  the  admission 
of  the  article  immediately  preceding  the  libel  in  question, 
and  in  permitting  the  same  to  be  read  to  the  jury. 

.  I  am  informed  by  the  learned  judge  who  presided  at  the 
trial,  that  in  fact  only  the  caption  of  the  article  was  read  to 
the  jury  as  explanatory  of  the  words  "Still  Another;"  but 
it  is  claimed  that  even  this  was  erroneons,  unless  the  words 
"Still  Another"  were  aided  or  explained  by  an  innuendo, 
referring  to  the  preceding  article,  which  was  entitled,  "Ter- 
rible Charge  against  a  Methodist  Preacher."  I  think  the 
defendant  has  mistaken  the  province  of  an  innuendo.  There 
is  here  no  ambiguity  of  language  of  which  it  is  the  function 
of  the  innuendo  to  point  out  the  meaning,  but  a  mere  refer- 
ence to  something  which  evidently  preceded  the  libel  in 
question,  and  to  which  it  was  not  an  error  to  direct  the 
attention  of  the  jury. 

But  I  am  inclined  to  think  the  entire  article,  which  was 
also  libellous  in  its  nature,  was  admissible  as  bearing  upon 
the  question  of  damages.  While  it  is  doubtless  true  that  the 
commission  of  one  grave  offense  cannot  be  proven  by  evi- 
dence of  another  offense  committed  at  a  different  time  and 
place,  there  is  a  class  of  cases  holding  that  where  the  knowl- 
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edge  or  iDtent  of  the  party  is  in  issue,  evidence  of  other  acts 
of  a  similar  natnre,  done  at  or  about  the  same  time,  is  com- 
petent evidence  of  his  method  of  doing  business;  for  instance, 
in  prosecutions  for  passing  counterfeit  money,  evidence  that 
the  prisoner  made  efforts  to  pass  counterfeit  money  upon 
otlier  persons  than  those  set  forth  in  the  indictment  is  always 
competent  as  bearing  upon  the  question  of  scienter,  Whar- 
ton's Criminal  Law,  section  1457;  1  Phillips  on  Evidence, 
768-9.  So  also  in  prosecutions  for  frauds  upon  the  revenue, 
evidence  that  the  pfirty  has  committed  other  frauds  of  a  sim- 
ilar character  is  constantly  admitted  as  bearing  upon  the 
question  of  intent.  Allison  y.  Matthieu^  8  Johns.  235; 
Ilennequin  v.  Nayloi^  24  N.  Y.  139;  1  Phillips  on  Evi- 
dence, 750,  753,  758-9.  So  also  in  action  against  a  railroad 
company  for  damages  occasioned  by  fire  from  locomotives, 
evidence  that  other  locomotives  belonging  to  the  same  road 
were  in  the  habit  of  throwing  sparks  beyond  where  the  fire 
took  place  is  competent  as  showing  the  general  character  of 
the  equipment  used  by  the  road.  Sheldon  v.  Hudson  River 
Railroad  Co.^  4  Kern.,  220;  Pittshirgh^  Fort  Wayne  <& 
Chicago  Railroad  v.  Ruhy^  38  Ind.  311-12;  Aldridge  v. 
Great  Western  Railroad  Co.,  3  M.  &  G.  515;  Field  v.  N. 
Y.  Central  Railroad,  32  N.  Y.  339.  The  same  rule  has 
also  been  applied  in  actions  for  libel,  and  evidence  of  other 
articles  of  a  libellous  nature,  has  been  held  competent  as 
showing  a  want  of  care  in  guarding  the  columns  of  the  paper 
against  the  insertion  of  such  articles.  Pearson  v.  Lemaitre, 
5  M.  &  G.  700;  Chiilh  v.  Westley,  6  C.  &  P.  436. 

In  the  case  of  the  Detroit  Daily  Post  Co.  v  McArthxir, 
16  Mich.  454,  the  court  observe:  "The  employment  of  com- 
petent editors,  the  supervision  by  proper  persons  of  all  that 
is  to  be  inserted,  and  the  establishment  and  habitual  enforce- 
ment of  such  rules  as  would  probably  exclude  improper 
items,  would  reduce  the  blameworthiness  of  the  publisher 
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to  a  minimum,  for  any  libel  inserted  without  bis  privity  or 
approval,  and  should  confine  Iris  liability  to  such  damages  as 
include  no  redress  for  wounded  feeling,  beyond  what  is  inev- 
itable from  the  nature  of  the  libel.  *  *  *  If,  on  the 
other  hand,  it  should  appear,  from  the  frequent  recurrence 
of  similar  libels,  or  from  other  proof  tending  to  show  a  want 
of  solicitude  for  the  proper  conduct  of  his  paper,  that  the 
publisher  was  reckless  of  consequences,  then  he  would  be 
liable  to  increased  damages,  simply  because  by  his  own  fault 
he  had  deserved  them.  By  such  recklessness  he  encouraged 
fault  or  carelessness  in  his  agents,  and  becomes  in  a  manner 
in  complicity  with  their  misconduct."  This  rule  has  very 
recently  been  affirmed  by  the  same  court  in  the  case  o.f 
Scripps  V.  Meilly^  4c  Cent.  L.  J.  128.  In  this  case  it  was 
also  claimed  that  the  court  erred  in  admitting  certain  publi- 
cations relating  to  other  parties.  It  was  made  a  question 
whether  the  paper  was  conducted  with  sufficient  care  to  save 
the  plaintiff  in  error  from  punitory  damages,  in  case  the  jury 
should  find  the  article  libellous,  and  no  actual  malice.  "If 
such  mode  of  proof  was  .proj)er,  these  articles  tended  to 
show  the  want  of  such  care."  The  McArthur  case  is  here 
cited  as  plainly  imputing  the  right  to  show  the  recurrence  of 
similar  libels,  and  implying  distinctly  that  particular  in- 
stances may  be  adduced  to  make  out  the  fact  of  general 
recklessness  in  the  conduct  of  the  paper. 

In  the  charge  to  the  jury  in  this  case  the  learned  judge 
laid  the  exemplary  damages  before*  them  in  the  following 
words:  "So  that  before  you  can  go  beyond  the  general  dam- 
ages indicated  by  thb  pleadings  in  the  case,  and  give  exem- 
plary damages,  you  must  find  either  that  it  was  willful,  or 
that  there  was  that  active  want  of  care  which  would  raise 
the  presumption  of  conscious  indifference,  not  gross  negli- 
gence, but  a  conscious  indifference  to  the  rights  of  the 
plaintiff."     In  this  view  of  the  case,  it  seems  to  me  that 
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no  error  shonld  be  predicated  upon  the  admiseion  of  this 
article.  ^ 

Secondly.  It  is  claimed  that  the  court  erred  in  defining  to 
the  jury  the  meaning  of  the  abbreviation  "mm.  eon?'* 
There  is  nothing  in  this  objection.  Courts  take  judicial 
notice  of  the  meaning  of  words  and  idioms  in  the  vernacular 
of  the  language,  (1  Greenlears  Evidence,  section  5,)  and  no 
colloquium  or  innuendo  is  necessary  to  point  out  their  mean- 
ing. Where  the  meaning  of  the  words  is  well  settled  by 
common  usage,  there  is  no  use  of  calling  persons  to  testify 
as  to  what  was  meant  by  them  at  the  time  they  were  uttered, 
or. to  explain  their  meaning  if  published  in  a  newspaper. 
The  words  "m?7i.  eon?'^  are  usually  understood  as  an  abbre- 
viation for  "criminal  conversation,"  and  these  words  have  of 
themselves  acquired  a  fixed  and  universal  significance. 

Third.  Equally  unobjectionable  was  the  translation  by  the 
court  of  the  words  ^^ flagrante  delicto?^  Wliile  a  libel  pub- 
lished in  a  foreign  language  would,  ordinarily,  be  interpreted 
by  witnesses  skilled  in  the  knowledge  of  both  languages; 
there  is  a  class  of  foreign  words  that  have  been  so  far 
anglicized  by  common  use  as  to  have  become,  substantially, 
a  part  of  the  language.  Instances  of  these  are  "  liabeas  cor- 
pus," "bona  fide,"  '/prima  facie,"  "a  fortiori,"  from  Latin, 
and  a  large  number  from  the  French  and  other  Tnodern  lan- 
guages. Wherever  such  words  occur,  it  is  clearly  within  the 
province  of  the  court  to  define  them  to  the  jury.  Townsend 
on  Slander  and  Libel,  160,  note  2;  Homer  v.  Taunton^  5  H. 
&  M.  661,  667;  Bai^et  v.  Allen,  3  H.  &  N.  376;  Hoare  v. 
^  Silverlock,  12  Ad.  &  El.  N.  S.  624.  It  is  only  where  the 
words  are  ambiguous,  obscure,  or  used  in  a  local  or  technical 
sense  that  an  innuendo  is  necessary.  Indeed,  if  the  whole 
libel  had  been  published  in  a  foreign  language,  and  the  court 
had  assumed  to  translate  and  define  its  meaning  to  the  jury 
without  the  aid  of  experts,  it  is  difficult  to  see  how  t];iis  error 
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could  be  made  the  ground  for  a  new  trial.  It  is  only  error 
that  prejudices  which  justifies  setting  aside  the  verdict;  aad 
if  the  translation  is  in  fact  correct,  it  is  difficult  to  see 
wherein  the  prejudicial  error  lies.  Certainly  the  defi^nition 
given  by  the  learned  judge  of  the  words  "in  flagrante 
delictOy^^  if  any  definition  were  necessary  to  an  ordinarily  in- 
telligent jury,  was  undoubtedly  correct.  There  is  no  ground 
here  for  a  new  trial. 

Fourth.  It  was  insisted  with  great  earnestness,  that  the 
court  should  set  aside  the  verdict  upon  the  ground  of  excess- 
ive damages.  Nothing  is  more  difficult  than  to  determine 
in  an  action  of  tort,  for  injury  to  person  or  reputation,  what 
damages  are  excessive.  In  actions  upon  contract  they  can, 
ordinarily,  be  computed  with  some  degree  of  certainty.  Fre- 
quently they  are  the  subjects  of  mere  mathematical  calcula- 
tion. In  such  cases  a  slight  excess  might  justify  the  court,  if 
not  in  setting  aside  the  verdict,  at  least  in  making  the  refusal 
of  a  new  trial  conditioned  upon  a  reduction;  but  in  actions 
of  tort  an  exact  computation  is  not  only  impossible,  but  there 
is  frequently  an  entire  absence  of  data  from  which  the  amount 
of  damages  can  be  approximately  estimated,  and  especially 
is  this  so  in  regard  to  injuries  to  person  or  to  reputation.  In 
actions  for  libel  so  much  depends  upon  the  relative  situation 
of  the  parties,  the  character  of  the  language  used,  and  the 
amount  of  publicity  given  to  the  libel,  that  it  is  scarcely  too 
much  to  say  there  is  no  rule  beyond  the  discretion  of  the 
jury.  I  find  the  law  upon  this  subject  thus  stated  in  Town- 
send  on  Libel,  section  293:  "As  the  amount  of  damages  in 
an  action  for  slander  or  libel  is  always  a  subject  for  the  exer- 
cise of  the  sound  discretion  of  the  jury,  who  may  give  more  * 
or  less,  according  to  their  conclusions  from  the  whole  case 
respecting  the  motives  of  the  publisher,  a  verdict  in  such  an 
action  will  not  be  set  aside  for  excessive  damages,  unless 
there  is  some  suspicion  of  unfair  dealing,  or  unless  the  case 
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be  such  as  to  furnish  evidence  of  prejudice,  partiality  or  cor- 
ruption on  the  part  of  the  jury.     Tlie  case  must  be  very 
gross  and  the  damages  erroneous  to  justify  a  new  trial  on  the 
question  of  damages."     A  few  instances  where  applications 
hare  been  refused,  will  show  the  general  reluctance  of  courts 
to  set  aside  verdicts  in  actions  of  this  kind  upon  the  ground 
of  excessive  damages.     In  McDougaill  v.  Sharp^  First  City 
Hall  Recorder,  the  charge  was  perjury,  and  the  verdict  $3,500, 
which  the  court  refused  to  disturb;  in  Tillotson  v.  Cheetham^ 
2  Johns.  63,  the  court  refused  to  set  aside  a  verdict  for 
$1,400   for   accusing   the   plaintiff  of  political   corruption. 
"A  case  must  be  very  gross  and  the  recovery  enormous  to 
justify  our  interposition  on  a  mere  question  of  damages  in 
an  action  for  slander."     In  Rydcman  v.  Parkins^  9  Wend. 
470,  a  verdict  in  slander  of  $7,000  was  sustained;  in  Trum- 
hull  V.  GibboTis,   N.  T.  Jud.  Reposit,  1,  a  verdict  of  $15,- 
000,  and  in  Fry  v.  Bennett,  4  Duer.  247,  one  of  $10,000 
for  publishing  charges  against  the  plaintiff  as  manager  of  an 
opera  company  were  also   held  insuflScient  to  justify  the 
interference  of  the  court.     In  Duherley  v.  Gunning,  4  T.  R. 
651,  the  court  refused  to  disturb  a  verdict  of  five  thousand 
pounds  in  an  action  for  criminal  conversation,  and  in  Coffin 
V.  Coffin,  4  Mass.  1,  the  court  sustained  a  verdict  of  $2,500 
for  slander  spoken  in  the  House  of  Representatives.     The 
case  was  tried  in  1808,  when  the  j)urchasing  value  of  $2,500 
was  at  least  twice  what  it  is  to-day.     In  Letton  v.  Young,  2 
Met.  558,  the  Supreme  Court  of  Kentucky  refused  to  set 
aside  a  verdict  of  $4,000  in  an  action  of  slander. 

The  cases  of  this  character,  in  which  the  cburts  have 
granted  new  trials  upon  this  ground  are  not  only  very  rare, 
but  will  always  be  found  to  be  accompanied  by  strongly  mit- 
igating circumstances.  In  Nettles  v.  Harrison,  2  McCord, 
230,  the  defendant  said  of  the  plaintiff  that  he  kept  a  house 
of  prostitution;  verdict  $5,000.     A  new  trial  was  granted,  as 
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the  words  were  uttered  but  once,  and  were  induced  by 
plaintiff  encouraging  defendant's  son  to  visit  bis  house,  hav- 
ing daughters  of  none  the  best  characters,  with  whom  his 
son  had  been  too  intimate.  In  Freeman  v.  Tiiisleyy  50  111. 
497,  a  verdict  of  $2,500  was  set  aside  in  an  action  for 
slander,  where  the  words  were  spoken  in  high  excitement, 
provoked  by  the  plaintiff;  and  under  a  plea  of  justification  it 
was  shown  the  plaintiff  had  been  indicted  for  the  crime 
with  which  he  was  charged,  and  in  connection  with  proof  of 
doubtful  associations  and  suspicious  character.  In  the  case 
of  Scrijyps  v.  Heilly,  above  cited,  a  libel  was  published  in  a 
newspaper  having  about  the  circulation  of  the  Enquirer,  im- 
puting a  charge  of  adultery  to  a  prominent  citizen  of  Detroit; 
the  jury  returned  a  verdict  for  $4,000,  and  although  a  new 
trial  was  finally  obtained,  the  fact  that  the  damages  were  ex- 
cessive was  not  suggested  by  the  astute  counsel  who  defended 
the  case.  Upon  the  re-trial  the  verdict  was  increased  to 
$5,000.  In  Jf/'eal  v.  Lewis,  2  Bay,  204,  the  Supreme  Court 
of  South  Carolina  refused  to  set  aside  a  verdict  for  $3,000 
for  calling  the  plaintiff  a  rascal,  a  villain,  a  swindler  and 
thief.. 

While  if  the  language  used  in  the  case  under  considera- 
tion had  simply  been  spoken  of  the  plaintiff  in  the  presence 
of  a  few  persons,  or  had  been  published  only  in  a  letter  or 
other  private  communication,  the  damages  might  be  excessive 
enough  to  justify  the  interposition  of  the  court,  a  very  differ- 
ent rule  obtains  where  the  publicity  given  to  the  charge  is 
so  great.  While  there  was  no  evidence  of  express  malice, 
there  is  certainly  testimony  tending  to  show  that  the  steamer 
Bostonia,  on  which  the  crime  was  charged  to  have  taken 
place,  made  frequent  trips  to  Cincinnati,  and  that  very  slight 
dilligence  on  the  part  of  the  defendant  in  sending  a  mes- 
senger to  the  steamer  would  have  shown  the  falsity  of  the 
charge. 
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The  disa^eeable  feature  of  the  case  was  the  fact  that  the 
plaintiff  and  defendant  were  publishers  of  newspapers  of 
opposite  politics,  but  as  the  instructions  to  the  jury  were 
characterized  by  great  fairness  and  temperateness  of  lan- 
guage, as  thfey  were  strictly  cautioned  against  political  influ- 
ence, and  as  the  amount  of  the  verdict  was  entirely  consist- 
ent with  the  absence  of  such  influence,  I  see  no  reason  for 
taking  this  into  consideration.  While  juries  are  very  apt  to 
be  biased,  more  or  less,  by  their  political  or  religious  opin- 
ions, it  would  be  very  unsafe  for  courts  to  assume  that  a  ver- 
dict was  dictated  by  those  considerations,  without  clear  proof 
of  the  fact.  The  charge  made  against  the  plaintiff  was  one 
very  likely  to  injure  him  severely  in  his  social  relations,  and 
to  impair  his  reputation  among  his  neighbors  as  a  good  citi- 
zen. The  publicity  given  to  it  in  defendant's  paper  was 
very  great.  The  amount  of  the  verdict  suggests  a  compro- 
mise of  conflicting  opinions,  and  I  think  it  quite  within  the 
discretionary  limits  of  the  jury. 

The  motion  for  a  new  trial  must  be  denied. 
9 
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MATTHEW  J.  MOTNAHAN  v.  JAMES  WILSON. 

Circuit  Coubt — EAfiTERN  District  of  Michigan — December 

Term,  1877 

replevin — REMOVAL. 

The  act  of  filing  in  a  State  Court  a  petition  for  the  removal  of  a  case 
to  the  Circuit  Court  of  the  United  States  is  no  waiver  of  a  fraud  in  pro- 
curing service  of  process. 

Accordingly  where  property  was  fraudulently  decoyed  witliin  the  Juris- 
diction of  a  State  Court  and  seized  upon  a  writ  of  replevin,  and  the 
defendant  at  once  removed  the  case  to  a  Federal  Court  and  moved  to  set 
aside  the  service  of  the  writ:  Held,  the  motion  did  not  come  too  late. 

On  motion  to  dismiss  suit  and  for  the  return  of  property 
replevied.  This  was  an  action  of  replevin  commenced  in 
the  Circuit  Court  for  the  county  of  Wayne,  on  the  7th  day 
of  November,  1877,  and  removed  to  this  court  on  the  13th. 
Upon  the  same  day  a  certified  copy  of  the  record  was  filed 
in  this  court,  and  a  motion  made  to  dismiss  the  suit  upon 
the  ground  that  the  property  replevied  was  decoyed  within 
the  jurisdiction  of  the  State  Court  by  a  fraudulent  device  or 
trick  of  the  plaintiff. 

Z.  T,  Griffin^  for  plaintiff. 

M.  E.  Crofoot^  for  defendant. 

Brown,  J. — Most  of  the  statements  contained  in  the  aflS- 
davits  read  upon  this  motion  relate  to  the  merits  of  the  con- 
troversy, and,  therefore,  have  no  bearing  here.  It  appears 
that  the  plaintiff  and  one  Demass,  when  in  Indianapolis, 
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made  a  bargain  with  one  Gosnell,  the  then  owner  of  the 
mare,  to  bring  her  here  with  the  intention  of  matching  her 
against  a  horse  known  as  "Tom  Hendricks"  and  that  five 
hundred  dollars  were  deposited  in  GosnelPs  hands,  either  as 
security  for  the  safe  return  of  the  mare,  or  as  a  personal 
loan  from  the  plaintiff.  Gosnell  claims  that  the  agreement 
was  to  be  cancelled  if,  in  the  mean  time,  he  could  sell  the 
mare,  and  that  he  did  sell  her  to  Wilson  with  the  consent  of 
all  parties,  tlie  money  being  returned  to  Demass.  On  the 
other  hand,  it  is  claimed  by  the  plaintiff  that  he  was  to  have 
the  use  of  her  for  a  year,  to  race  her  as  he  liked,  and  to 
divide  the  profits  with  Gosnell;  that  he  knew  nothing  of  the 
sale  to  Wilson,  and  that  Demass  received  back  the  $500  after 
plaintiff  had  left  Indianapolis,  and  without  authority  from 
him.  All  this  is  immaterial  to  the  present  controversy;  so 
likewise  are  the  affidavits  with  respect  to  the  value  of  the 
mare,  and  to  the  propriety  of  driving  her  in  harness.  I  am 
satisfied  she  is  worth  more  than  five  hundred  dollars,  and 
consequently  that  the  court  has  jurisdiction. 

On  Demass  returning  to  Detroit,  plaintiff,  finding  his 
agreement  had  fallen  through,  and  that  the  mare  had  been 
sold  to  Wilson,  the  defendant,  and  had  passed  into  his  pos- 
session, wrote  defendant  the  following  letter:  "I  am  very 
sorry  that  yon  took  'Bay  Sallie'  away  from  Demass,  as  I 
have  made  a  match  against  Hendricks  to  pace  next  week  for 
five  hundred  dollars  a  side;  the  money  is  up,  and  as  Jolm 
(Demass)  says  you  would  bring  the  mare  if  matched,  please 
ship  her  at  once  to  Detroit,  as  there  will  be  a  great  betting 
race.  Don't  fail  to  send  her;  if  you  don't  send  her,  I  lose 
the  money  that  is  now  up,  so  don't  fail."  To  Gosnell  he 
wrote  a  similar  letter  adding,  "Write  or  telegraph  me  when 
she  will  be  here,  as  we  have  not  fixed  the  day  to  pace  until 
I  hear  from  you."  Supposing  that  statement  to  be  true, 
defendant  at  once  shipped  the  mare  to  Detroit  in  charge  of 
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an  liostler,  and  on  arriving  here,  plaintiff  took  possession  of 
lier,  paid  for  her  transportation  and  sent  her  to  a  stable;  he 
then  took  the. advice  of  counsel  and,  acting  upon  such  advice, 
returned  her  nominally  to  the  possession  of  defendant,  who 
soon  after  arrived  here  himself,  then  demanded  her  of  him, 
and  upon  defendant  refusing  to  deliver  her  up,  took  out  this 
writ  of  replevin.  It  appears  from  the  affidavit  of  Mr. 
Greusel,  .owner  of  the  ^'Tom  Hendricks,"  that  his  horse  had 
not  been  matched  against  the  mare  at  all,  nor  had  he  made 
any  agreement  with  the  plaintiff,  to  pace  with  the  "Bay 
Sallie,"  nor  liad  he  nor  any  one  for  him,  to  his  knowledge, 
put  up  any  money  for  such  a  race.  Indeed,  Moynahan 
admits  that  the  only  foundation  for  his  letter  was,  that  he 
had  some  talk  with  the  owner  of  "Tom  Hendricks"  about 
making  a  match  if  he  could  get  his  friends  to  put  in  with 
liim,  and  stated  that  he  would  see  plaintiff  again,  and  that 
before  seeing  Greusel  again  he  wrote  the  letters  in  question, 
although  he  says  he  had  been  informed  by  friends  of  Greusel 
there  would  be  no  trouble  in  making  a  match  for  five  hun- 
dred dollars,  and  "deponent  believes  that  such  was  the  fact, 
and  now  expects  that  he  will  have  no  difficulty  in  making 
the  match."  In  short,  the  letters  were  false  from  beginning 
to  end,  and  were  evidently  intended  as  a  device  to  get  the 
horse  to  Detroit.  I  am  satisfied,  too,  that  the  subsequent 
surrender  to  defendant  was  solely  for  the  purpose  of  antici- 
pating a  writ  of  replevin  from  him,  and  getting  her  into  his 
own  possession  under  the  writ  in  this  case. 

It  is  perfectly  well  settled  that  where  a  defendant  is 
brought  within  the  process  of  the  court  by  a  trick  or  device 
of  this  kind  the  service  will  be  set  aside  and  he  will  be  dis- 
charged from  custody. 

The  Union  Sugar  Refinery  v.  Mathiesaen^  2  Cliff.  304; 
WelU  V.  Gurney,  8  B.  &  C.  769;  Snelling  v.  WatrouSj  2 
Paige,  315;   Wilson  v.  Bacon,  10  Wend.  636;  Metcalf  v. 
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Clark',  41  Barb.  45 ;  Stein  v.  Volkenhuysen^  E.  B.  &  E.  65 ; 
Wihon  V.  Heed,  5  Dutcher,  385 ;  Carpenter  v.  Spooner,  2 
Sand.  917;  Prefner  v.  Rupert,  28  Iowa,  27. 

Though  these  were  all  actions  in  personam  where  the 
defendant  was  himself  discharged,  I  see  no  reason  why  the 
same  principle  will  not  apply  to  a  case  of  replevin  where 
property  is  fraudulently  decoyed  within  the  jurisdiction  of 
the  court. 

A  serious  question,  however,  remains  to  be  considered: 
Plaintiff  insists  that  filing  the  petition  for  removal  in  the 
State  Court  was  an  appearance,  and  a  waiver  of  any  defect 
in  the  service  of  the  writ.  That  the  filing  of  a  petition  for 
a  removal  is  an  appearance  within  the  meaning  of  the 
judiciary  act  of  1789  requiring  the  petition  to  be  filed  "at 
the  time  of  entering  his  appearance  in  the  State  Court"  was 
decided,  I  think  correctly,  in  Sweeny  v.  Coffin,  1  Dillon,  73. 
A  like  ruling  was  made  by  a  majority  of  the  court  in  the 
case  of  The  Chatham  National  Bank  v.  The  MerchanVa 
Union  Bank,  1  Hun,  702. 

While  1  have  little  doubt  that  filing  this  petition  is  a  suffi- 
cient appearance  to  answer  the  requirements  of  the  judiciary 
act,  my  impression  is  it  cannot  be  considered  as  a  general 
appearance  in  the  cause.  An  appearance  has  been  defined 
to  be  a  submission  to  the  authority  of  the  court  in  the  case, 
whether  coerced  or  voluntary,  or  an  act  importing  that  the 
defendant  submits  the  determination  of  a  material  question 
in  his  case  to  the  judgment  of  the  court.  Cooley  v.  Laio- 
rence,  5  Duer,  610. 

It  has  frequently  been  held  that  a  motion  to  dismiss  a  case 
for  want  of  jurisdiction  is  not  an  appearance,  the  very  act  of 
making  the  motion  implying  that  the  party  does  not  submit 
himself  to  the  authority  of  the  court.  Sullivan  v.  Frasee, 
4  Robertson,  616;  Decker  v.  The  N.  Y.  Belting  and  Pack- 
ing Co.j  11  Blatch,  76;  Commercial  Bank  v.  Slocum^  14 
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Peters,  60;  Ulmer  v.  Iliatt^  4  Greene,  439,  441.  And  I  am 
strongly  inclined  to  think  that  filing  a  petition  in  the  State 
Court,  which,  according  to  the  better  authority,  requires  no 
action  on  the  part  of  that  court,  and  deprives  it  instantly  of 
its  jurisdiction  of  the  case,  cannot  be  considered  a  general 
appearance  in  the  cause. 

But  whether  this  be  so  or  not,  I  am  satisfied  that  the  peti- 
tion for  removal  should  not  be  construed  as  a  waiver  of  a 
fraud  in  procuring  the  service  of  the  writ.  While  it  is  true 
that  a  general  appearance  is  a  waiver  of  irregularity  in  the 
writ  or  its  service,  none  of  the  authorities  go  to  the  extent  here 
claimed.  In  Chitty's  General  Practice,  vol.  3,  522  to  525, 
an  important  and  suggestive  distinction  is  taken  between 
mere  irregularities  and  such  defects  as  render  the  proceed- 
ings a  total  nullity  and  altogether  void;  for  although  an 
irregularity  may  be  waived,  if  not  objected  to  within  a  reason- 
able time,  it  has  been  considered  to  be  a  general  rule  that  a 
nullity  or  esisential  defect  may  be  taken  advantage  of  at  any 
subsequent  stage  of  the  action.  In  Taylor  v.  Phillips^  3 
East,  155,  it  was  held  "that  service  of  process  on  Sunday 
was  absolutely  void  by  statute  and  could  not  be  made  good 
by  any  subsequent  waiver  of  the  defendant  by  his  not  object- 
ing until  after  a  rule  to  plead  given."  And  to  the  same 
effect  is  Morgan  v.  Johnston^  1  H.  Black.  628.  A  large 
number  of  other  cases  are  cited  in  Chitty,  which  apparently 
proceed  upon  the  same  ground.  While  I  think  the  Ameri- 
can courts  would  not  go  so  far  in  holding  that  material 
defects  could  not  be  waived,  the  distinction  between  irregu- 
larities and  nullities  is  noticed  and  approved  in  several 
American  cases.  In  The  United  States  v.  Yates^  6  Howard, 
605,  it  was  said,  that  leave  to  withdraw  an  appearance  will 
not  authorize  a  motion  to  dismiss  for  want  of  citation,  nor 
for  mere  irregularity  in  its  service,  provided  the  appeal  is  in 
other  respects  regularly  brought  up  and  authorized  by  law. 
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"The  citation  is  merely  notice  to  the  party  and  his  appear- 
ance in  person  or  by  attorney  is  an  admi^ion  of  notice  on 
the  record  and  he  cannot  afterwards  withdraw  it;  but  the 
appearance  does  not  preclude  the  party  from  moving  to  dis- 
miss for  the  want  of  jurisdiction  or  any  other  sufficient 
ground  except  for  the  one  above  mentioned."  So  in  Carroll 
V.  Darsy^  20  How.  204,  it  was  held  that  a  defect  in  the  writ  of 
error  or  an  omission  to  file  a  transcript  of  the  record  at  the 
term  next  succeeding  the  issuing  of  the  writ,  were  fatal 
errors,  notwithstanding  a  general  appearance.  And  the 
earlier  case  was  cited  and'affirmed.  The  court  held  that  the 
appearance  of  the  defendants  without  making  a  motion  to 
dismiss  cured  nothing  but  the  defect  in  the  citation.  See, 
also,  Buckingharifh  v.  McLean^  13  Howard,  150. 

There  is,  undoubtedly,  a  class  of  pases  which  hold  that 
where  the  State  Court  has  acquired  jurisdiction  by  attach- 
ment of  property  the  defendant,  on  removing,  will  not  be 
permitted  to  claim  that  the  case  should  be  dismissed,  because 
the  Federal  Court  would  not  have  had  jurisdiction  if  the 
case  bad  been  originally  commenced  there.  This  was  really 
all  that  was  decided  in  Sayles  v.  The  Northwestern  Ins,  Go.^ 
2  Curtis,  212,  though  there  are  sentences  in  the  opinion 
which  seem  to  conflict  with  the  views  here  expressed.  So 
in  Bushnell  v.  Kennedy^  9  Wall.  387,  it  was  held,  that  after 
removal  defendant  could  not  defeat  the  action  by  showing  it 
was  not  originally  cognizable  in  the  Federal  Court.  To  the 
same  eflTect  is  Barney  v.  Glohe  Bank^  5  Blatch.  107. 

These  cases  hold  that  if  the  defendant,  not  being  com- 
pelled to  appear  in  the  State  Court,  does  actually  appear  and 
remove  the  case,  he  thereby  submits  to  the  jurisdiction  and 
cannot  raise  in  this  court  a  defense  he  could  not  raise  in  the 
State  Court;  but  in  the  case  under  consideration  the  defend- 
ant was  compelled  to  make  this  motion  somewhere  or  lose 
the  benefit  of  the  defense.     If  he  allowed  the  case  to  go  to 
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judgment  it  would  probably  be  too  late,  the  fraud  rendering 
the  service  of  the  writ  not  void  but  voidable.  Advantage 
must  undoubtedly  be  taken  of  the  defect  within  a  reasonable 
time,  but  it  does  not  follow  that  an  act  which  for  some  pur- 
poses may  be  considered  an  appearance  and  possibly  sufficient 
to  operate  as  a  waiver  of  previous  irregularities,  should  be 
considered  as  confirming  a  fraud  in  the  service  of  the  writ. 
It  is  a  general  rule  for  which  numerous  cases  may  be  cited, 
that  in  order  to  confirm  a  fraud  the  party  injured  must  not 
only  do  some  act  manifesting  an  intention  to  confirm,  but 
must  be  aware  of  the  legal  consequences  of  the  act.  Indeed, 
there  seems  to  be  iu  cases  of  this  class  a  well-settled  exception 
to  the  general  maxim  ^'Ignorantia  legis  neminera  excusat^ 
Kerr  on  Fraud,  296;  Murray  v.  Palmer^  2  Sch.  &  Lef.  486; 
Cockerell  v.  Cholmondelay^  1  K.  &  M.  425;  Cumberland 
Coal  Co.  V.  Sherman^  20  Md.  117;  Chet*ry  v.  Nexcsom^  3 
Serg.  369;  Stump  v.  Gary,  2  DeG.,  M.  &  G.  623.  If  this 
rule  be  applicable  here  (and  I  see  no  reason  why  it  is  not) 
the  case  is  freed  from  all  doubt.  There  is  not  the  slightest 
reason  for  supposing  the  defendant  intended  to  waive  the 
fraud  by  removing  the  case.  Indeed,  the  promptness  with 
which  the  removal  was  effected,  and  this  motion  made,  pre- 
cluded the  idea  either  of  an  intention  to  confirm  or  a  belief 
that  such  was  the  legal  effect  of  his  act. 

Again:  It  seems- to  me  inconsistent  with  the  general  scope 
and  purpose  of  the  removal  acts  to  compel  a  party  to  litigate 
any  portion  of  his  case  in  a  State  Court,  or  lose  his  defense 
pro  tanto.  Under  the  judiciary  act,  if  the  defendant  had 
made  this  motion  in  the  State  Court,  he  would  thereby  have 
waived  his  right  of  removal,  since  it  was  necessary  to  file 
his  petition  at  the  time  of  entering  his  appearance;  and 
while,  under  the  act  of  1875,  the  removal  may  be  made 
before,  or  at  the  term  at  which  the  cause  could  be  first  tried, 
and  before  the  trial  thereof,  it  is  provided  in  section  6,  that 
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in  case  of  removal  the  Circuit  Court  shall  proceed  therein 
as  if  the  suit  had  been  originally  commenced  in  the  Federal 
Court. 

In  Lamar  v.  Dana^  10  Blatch.  34,  a  suit  was  brought  in 
the  State  Court  for  an  arrest  made  by  the  defendant,  during 
the  rebellion,  by  authority  of  the  President,  and  the  plaintiff 
moved  to  remand  on  the  ground  that  the  jurisdiction  of  the 
Federal  Court  over  the  case  had  been  taken  away  by  the  act 
of  1867.  It  was  held  that,  notwithstanding  this  act,  the 
parties  could  raise  any  question  in  the  Federal  Court  after 
removal  which  they  could  raise  if  the  cause  had  been  origi- 
nally commenced  here,  and  it  was  said  by  Judge  Woodbuff, 
<<the  removal  places  the  case  in  the  same  position  here  as  if 
so  (originally)  brought.  This  operates  in  this  case  as  in  all 
other  cases  so  removed.  Had  the  cause  been  brought  here 
in  the  first  instance,  all  legal  defenses  would  have  been  avail- 
able to  the  defendant,  whether  they  went  to  jurisdiction 
to  inquire,  or  were  in  bar  of  the  action  on  any  ground. 
All  that  the  removal  has  done  is  to  change  the  tribunal 
which  is  to  pass  upon  the  questions  involved."  See,  also, 
Giei'  V.  Gregg  J  4  McLean,  202;  'McLeod  v.  Duncan^  5 
McLean,  342. 

There  is  no  doubt  that  this  motion  might  have  been  made 
in  the  State  Court,  and  that  the  decision  of  the  State  Court 
thereon  would  have  been  re%  adjudicata;  but  I  think  the 
defendant  is  not  compelled  to  split  up  his  defense  in  this 
way.  There  is  no  reason  to  suppose  that  the  removal  acts 
were  not  aimed  at  the  possible  partiality  of  local  judges  as 
well  as  local  influence  upon  juries,  and  any  construction 
which  would  deprive  litigants  of  a  judicial  interpretation  of 
the  law  in  this  court,  as  well  as  a  determination  of  the  facts 
involved,  would,  to  that  extent,  defeat  the  intention  of  Con- 
gress. The  power  of  removal  is  not  limited  to  cases  where 
only  questions  of  fact  are  involved,  and  this  court  would 
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clearly  not  be  called  upon  to  remand  if  the  sole  question  in 
the  case  were  one  of  Jaw. 

Without  deciding  how  far  a  petition  for  removal  is  an 
appearance,  or  how  far  a  general  appearance  would  operate 
as  a  waiver  of  a  fraud  in  service  of  a  process,  it  is  sufficient 
here  to  say  that  1  do  not  think  that  the  petition  for  removal 
is  a  waiver  of  the  right  of  the  defendant  to  insist  that  the 
service  of  the  process  was  procured  by  a  fraudulent  device  or 
trick. 

But  I  think  the  plaintiff  has  made  his  motion  too  broad, 
in  asking  that  the  writ  itself  be  set  aside,  and  vacated. 
Service  of  the  writ  must  be  set  aside,  and  the  plaintiff 
ordered  'to  return  the  property  to  the  defendant;  and,  as 
defendant  came  into  this  district  after  hearing  that  the 
plaintiff  had  replevied  or  threatened  to  replevy  his  property, 
and  for  the  purpose  of  rescuing  it,  I  think  the  service  should 
he  set  aside  also,  as  to  him. 
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FRANK  KUSSELL,  Assignee  in  Bankeuptcy  of  TIIOS. 
GRIFFIN  V.  THOMAS  McCORD,  Assignee  in  Bank- 
EUFTCY  OF  WM.  BRUMMELLER. 

District  Coukt — Western  District  of  MiCHiGAif — 

March  15,  1878. 

Injunction  Bill. 

1.  When  a  firm  is  insolvent  and  there  is  a  sale  by  one  partner  to  another 
for  a  valuable  consideration,  this  does  not  of  itself  constitute  fraud. 

2.  Where  an  execution  is  levied  after  the  defendant  is  adjudicated  a 
bankrupt,  no  lien  attaches  on  the  property  so  levied  upon. 

There  was  a  partnership  in  the  boot  and  shoe  business 
between  Brnmmeller  and  Vanderwerp.  Griffin  was  a  cred- 
itor, besides  others.  Henderson  &  Co.,  creditors,  finding 
that  the  assets  of  B.  &  V.  were  not  sufficient  to  pay  their 
debts,  advised  Brummeller  to  purchase  the  interest  of  Yan- 
•derwerp.  They  seemed  to  think  that  one  partner  could 
better  manage  the  business,  besides  lessening  the  expense  of 
moving  the  same.  Accordingly  Vanderwerp  transferred  his 
interest  and  surrendered  the  firm  assets  to  Brummeller. 
Henderson  &  Co.  promised  not  to  press  the  firm  for  their 
claim,  but  induced  the  partners  to  give  their  note  for  the 
amount  of  the  same,  with  a  warrant  of  attorney.  No  sooner 
had  this  been  done  than  they  took  judgment  against  B.  &  V. 
and  issued  execution.  This  was  accordingly  levied  on  the 
goods  in  Brummeller's  possession. 

Griffin  now  sued  Brummeller  &  Vanderwerp.  They  de- 
fended, but  he  succeeded  in  obtaining  a  judgment,  and  at 
once  had  execution  levied  on  tlie  goods  already  levied  on  by 
the  prior  execution  in  favor  of  H.  &  Co. 
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The  general  creditors  of  the  firm  subsequently,  that  is  in 
about  ten  days  after  the  assignment  was  made  by  V.  to  B., 
filed  a  petition  in  bankruptcy  against  Brummeller,  and  in 
this  Yanderwerp  joined.  The  latter  was  adjudicated  a  bank- 
rupt on  September  15  following.  McCord,  the  defendant, 
was  appointed  assignee. 

McCord  now  filed  a  bill  against  Henderson  &  Co.,  and  the 
oflBcer  in  whose  hands  the  execution  was  placed,  for  the  pur- 
pose of  setting  aside  the  lien  under  execution  that  H.  &  Co. 
claimed  they  had,  on  the  ground  of  fraud.  The  property 
was  sold,  and  afterwards,  as  H.  &  Co.'s  debt  was  arranged 
sati8factx)rily,  the  proceeds  were  turned  over  by  consent  to 
McCord,  assignee,  etc. 

Grifiin  was  afterwards  adjudicated  bankrupt,  and  Bussell, 
his  assignee,  brought  this  suit  to  establish  a  lien  in  his  favor 
by  virtue  of  the  levy  heretofore  made  and  referred  to  above 
in  favor  of  G.;  and  for  an  injunction  restraining  McCord 
from  paying  out  the  funds  pending  the  litigation. 

Chas.  W.  McLaren  appeared  for  complainant 

i\r.  A.  Fletch£T^  for  defendant. 

WiTHEY,  J. — The  case  is  before  me  on  motion  for  an 
injunction.  It  is  claimed  that  Griffin's  execution  created  a 
valid  lien  on  the  goods  as  the  property  of  the  firm  of  Brum- 
meller &  Vanderwerp,  because  the  transfer  by  one  partner  to 
the  other  of  the  firm  eflfects  was  fraudulent,  being  intended 
to  hinder,  delay  and  defraud  creditors,  and  also  was  without 
consideration.  The  bill  and  an  affidavit  made  by  Brummel- 
ler constitute  the  showing.  The  affidavit  of  Brummeller 
negatives  all  charges  of  positive  fraud,  or  fraud  in  fact,  on 
the  part  of  the  partners,  in  the  sale  of  the  firm  effects  by 
Vanderwerp  to  his  partner.     The  transfer  was  made  in  the 
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hope  aDd  expectation  that  Brununeller  would  be  able,  by  the 
indulgence  of  their  creditors  and  a  reduction  of  expenses,  to 
work  through  and  pay  the  debts  of  the  firm.  Henderson  & 
Co.'s  agent  had  encouraged  this  view;  they  were  the  largest, 
or  among  the  largest,  creditors,  and  recommended  the  course 
which  was  pursued.  The  agent  represented  to  the  debtor 
firm  Henderson  &  Co.'s  disposition  to  be  indulgent  as  cred^ 
itors,  and  not  press  payment,  and  that  they  would  not  make 
use  of  the  warrant  of  attorney  to  take  judgment  unless 
driven  to  do  so  by  other  creditors.  It  appears  that  both 
Brummeller  and  Vanderwerp  placed  implicit  reliance  upon 
those  representations  and  assurances,  and  as  debtors  are  nat- 
urally inclined,  they  took  the  most  hopeful  view  of  their 
affairs,  and  acted  with  the  best  intention,  with  no  view  to 
hinder,  delay  or  defraud  creditors.  It  may  be,  and  probably 
is,  true  that  Henderson  &  Co.'s  agent  was  acting  in  bad  faith, 
but  they  gained  nothing  by  the  course  pursued. 

Was,  then,  the  sale  by  one  partner  to  the  other  of  the  firm 
assets,  a  fraud  in  law  upon  the  firm  creditors,  of  whom  GriflBn 
is  one?  This  question  is  raised  under  the  Statute  of  Frauds, 
and  not  under  the  bankrupt  act. 

It  is  undoubtedly  the  rule,  when  the  Statute  of  Frauds  is 
under  consideration,  that  positive  intent  to  commit  fraud — 
fraud  in  fact,  as  it  is  called — and  also  constructive  fraud, 
denominated  fraud  in  law — that  is,  when  the  necessary  effect 
of  a  transfer  is  to  hinder  or  delay  creditors,  without  positive 
intention — alike  render  a  sale  void  as  to  creditors,  who, 
through  judgment  and  execution,  or  by  bill  in  equity,  attack 
the  transfer.  It  appearing  there  was  no  actual  fraud,  was 
there  constructive  fraud?  A  transfer  by  one  member  of  firm 
to  his  co-partner,  of  firm  assets,  under  ordinary  circum- 
stances, is  as  permissible  and  valid  as  a  transfer  by  one  indi- 
vidual of  his  property  to  another  individual.  Such  transfer 
passes  title,  and  is  good  against  all  the  world  unless  the  neces- 
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sary  effect  is  to  defraud  creditors.  It  has  often  been  lield 
that  where  a  firm  is  insolvent,  that  of  itself  will  not  avoid  a 
hona  fide  sale  to  one  of  the  partners  of  the  joint  assets,  and 
it  cannot  be  necessary  to  refer  to  the  judgments  which  have 
so  determined.  Ex  parte  Pedk^  1  Madd.  346 ;  Lindley  on 
Part.  758.  What  is  claimed  is,  that  the  transfer,  by  one 
partner,  of  the  firm  property  was  necessarily  fraudulent,  be- 
cause it  hindered  and  delaj^ed  the  joint  creditors  in  the  col- 
lection of  their  debts.  We  are  unable  to  understand  how 
the  effect  claimed  by  complainant  necessarily  resulted  from 
the  transfer.  The  goods  and  entire  assets  in  the  hands  of 
Brummeller,  after  the  sale  to  him,  were  liable  for  the  debts 
of  firm  creditors  who  should  come  armed  with  judgment  and 
process  as  much  as  before  the  sale.  Both  partners,  and  each 
are  liable  to  the  joint  creditors,  and  the  individual  property 
of  both  partners  remained  liable  for  joint  debts  after,  as 
before,  the  transfer.  No  part  of  the  firm  property  had  been 
withdrawn  from  the  reach  of  firm  creditors.  Vanderwerp 
withdrew  no  assets  of  the  firm  from  the  business,  and  he  is 
not  shown  to  owe  individual  debts.  How,  then,  does  it 
appear  that  the  firm  creditors  were  hindered  or  delayed  in  the 
collection  of  their  debts  by  the  mere  act  of  one  partner  sell- 
ing to  the  other?  It  is  clainied  that  Brummeller  owed  $300, 
private  debts,  besides  the  notes  given  Vanderwerp,  aggre- 
gating $300  for  his  interest  in  the  firm  property,  and  that  in 
view  of  the  firm's  insolvency,  the  effect  in  consequence  of 
bankruptcy  is  to  postpone  firm  creditors  to  these  individual 
creditors.  If  we  concede  such  to  be  the  effect  in  the  bank- 
ruptcy, which  would  not  be  the  case  as  to  the  $300  indebted- 
ness to  Vanderwerp,  as  he  should  not  be  allowed,  being  one 
of  the  debtors,  to  share  in  dividends  as  against  firm  creditors, 
how  does  the  effect  produced  by  the  bankruptcy  proceedings 
commenced  after  the  transaction  we  are  investigating,  render 
the  previous  sale,  constructively  fraudulent,  as  hindering  or 
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delaying  creditors?  Bankruptcy,  which  followed  very  soon 
after  the  sale,  was  not  the  necessary  result  of  the  sale. 

It  was  the  entering  of  judgment  against  both  members  on 
the  note,  and  warrant  of  attorney  by  Henderson  &  Co.,  and 
their  levy  on  the  goods  in  Brummeller's  possession,  in  viola- 
tion of  Brurameller  &  Vanderwerp's  understanding  of  the 
treatment  they  were  to  receive  from  those  creditors,  which 
precipitated  the  bankruptcy  proceedings. 

The  sale  was  prior  to,  and  should  be  judged  independently 
of  the  subsequent  bankruptcy  proceedings,  caused  by  the  ac- 
tion of  one  of  their  creditors,  and  not  by  one  partner  selling 
to  the  other.  The  bankruptcy  was  not  the  result  of  the  sale, 
and  if  not,  there  was  no  constructive  fraud  in  the  sale. 

The  following  judgments  fully  sustain  the  views  we  have 
expressed:  Ex  parte  Ruffin^  6  Ves.  119;  Ex  parte  Will- 
lams,  11  Ves.  6;  Howe  v.  Lavyrence^  9  Cush.  553;  JRohh  v. 
Mxvdgey  14  Gray,  534. 

But  it  is  said  the  sale  was  without  consideration.  There 
is  no  ground  for  this  proposition,  inasmuch  as  Brummeller's 
agreement  to  pay  all  the  firm  debts  was  a  good  consideration, 
and  further,  he  gave  his  notes  to  his  partner  for  $300. 

Complainant's  execution  was  levied  after  the  petition  in 
bankruptcy  was  filed  by  firm  creditors  against  Brummeller, 
on  which  he  was  adjudicated,  and  when  the  goods  were  in 
the  tatter's  possession.  No  lien  could  therefore  attach  against 
the  assignee  in  bankruptcy,  unless  the  sale  to  Brummeller 
was  fraudulent  in  fact,  or  by  necessary  construction  of  law, 
so  that  the  goods  still  remained  at  the  date  of  the  levy,  firm 
assets  and  firm  property.  Such  not  being  our  view  of  the 
factS|  the  injunction  asked  is  denied. 
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THE  GENERAL  BURNSIDE. 

Circuit  Coubt — Eabtebn  District  of   Michigan — March 

29,  1878. 

MATERIAL  MEN  IN  THE  FOREIGN  AND  HOME  FORT LIENS  OF  SAME 

ON  EQUAL  FOOTING ^WHEN. 

1.  Material  men  furnishing  supplies  in  the  home  port, where  the  State 
law  gives  a  lien,have  a  lien  of  equal  rank  with  material  men  furnishing 
supplies  in  a  foreign  port  There  is  no  preference  of  payment  in  their 
claims. 

2.  The  clerk  of  the  District  Court  placed  claims  for  supplies  furnished 
in  Canadian  ports  in  a  higher  rank  than  claims  of  domestic  material  men. 
This  was  excepted  to  on  the  ground  that  all  material  men  should  stand 
on  an  equal  footing,  and  the  exception  was  sustained  hy  the  Circuit  Judge 
on  appeal. 

John  J.  Speed  and  Geo,  E.HalUday ^tor  those  excepting. 

J.  J.  Atkinson^  opposed. 

The  case  was  heard  December  21,  1876,  in  the  District 
Court,  by 

Brown,  J. — The  sole  question  presented  by  the  exception 
is  whether  claims  for  necessaries  famished  in  foreign  ports 
are  entitled  to  be  paid  in  preference  to  those  furnished  in  a 
port  of  the  State  where  the  vessel  is  owned,  for  which  a  lien 
is  given  only  by  the  State  law,  or  whether  they  should  share 
alike  and  be  paid  pro  rata.  The  gist  of  the  argument  con- 
tained in  the  very  elabomte  brief  of  Mr.  Speed  is  to  the 
eflTect  that  while  there  is  no  lien  by  the  general  law  maritime 
as  administered  in  this  country,  for  necessaries  furnished  in 
the  home  port,  such  lien  may  be  created  by  the  State  law, 
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and  wLcn  so  created  is  not  only  enforceable  in  this  court,  as 
laid  down  in  the  case  of  The  Lotawanna^  21  Wall.  558,  but 
becomes  to  all  intents  and  purposes  a  maritime  lien  of  equal 
rank  with  those  existing  in  favor  of  foreign  creditors.  The 
last  inference,  however,  does  not  necessarily  follow.  In  de- 
termining the  relative  rank  of  different  liens,  courts  are 
constantly  in  the  habit  of  examining  their  character,  and  the 
time  and  circumstances  under  which  they  accrued,  marshal- 
ing them  in  the  order  of  their  merit.  I  think  there  is  a 
well-founded  distinction  between  liens  created  at  home  and 
abroad,  in  the  presumed  necessity  for  credit  in  a  foreign  port, 
which  does  not  exist  in  the  domicil  of  the  owner.  This 
necessity  of  credit  is  recognized  in  the  law  maritime,  but  not 
in  the  State  legislation,  which  confers  the  lien  whenever  the 
supplies  are  furnished,  whether  it  be  necessary  to  pledge  the 
credit  of  the  vessel  or  not;  at  least,  such  is  the  general  con- 
struction given  to  the  State  statutes.  2  Pars,  on  Shipping, 
154;  The  Young  Sam,  20  Law  Eep.  608.     ' 

Ifow,  if  foreign  and  domestic  material  men  are  put  upon 
the  same  footing,  the  former,  who  furnish  upon  the  credit  of 
the  vessel,  really  labor  under  a  disadvantage,  since  the  pro- 
ceeds, which  would  otherwise  be  used  to  pay  them,  are  ab- 
sorbed by  the  home  creditors,  who,  in  reality,  trusted  to  the 
credit  of  the  owner;  and  as  it  is  not  every  State  which  con- 
fers these  liens  it  would  be  necessary  for  the  foreign  creditor, 
in  order  to  protect  himself,  not  only  to  inquire  where  the 
vessel  is  owned,  but  how  far  the  laws  of  the  owner's  domicil 
put  him  at  the  mercy  of  domestic  creditors. 

This  IS  substantially  the  line  of  argument  adopted  by 
Judge  Leavitt  in  the  .case  of  The  Superior,  (Newberry, 
176-184,)  where  the  question  at  issue  here  was  discussed. 
Although  at  that  time  the  lien  created  by  the  Ohio  statute 
did  not  attach  until  seizure,  the  decision  was  not  put  upon 
that  ground;  but  the  rule  was  broadly  laid  down  that  in 
10 
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distributing  the  proceeds  of  sale  maritime  liens  would  be 
preferred  to  those  created  by  the  State  law.  "  I  am  not 
aware  that  it  has  been  anywhere  admitted  that  State  legisla- 
tion can  interfere  with,  supersede,  or  destroy  a  right  or  lien 
previously  acquired  under  the  national  maritime  law.  On 
the  contrary,  the  existence  of  such  a  power  in  the  States  has 
been  strongly  denied.  They  may  declare  that  a  lien  shall 
exist  in  cases  designated,  and  provide  for  its  enforcement  by 
a  seizure  in  rem;  but,  clearly,  the  lien  so  acquired  must  be 
subordinate  to  those  existing  before  in  favor  of  other  parties." 
This  decision  has  been  followed,  so  far  as  I  know,  through- 
out this  circuit.  Reported  cases  are  rare,  but  they  are  uni- 
form. The  principle  was  acquiesced  in  by  court  and  counsel 
in  TTie  St.  Joseph,  (Brown's  Admiralty,  202,)  and  in  the 
recent  case,  decided  by  the  same  judge,  of  The  Alice  Getty. 
In  the  still  later  case  of  The  John  T.  Moore,  in  the  Circuit 
Court  for  the  district  of  Louisiana,  Judge  Woods  held*  that, 
even  if  the  State  liens  were  recorded  pursuant  to  the  statute, 
they  must  be  postponed  to  maritime  liens.  In  Scotfs  Case, 
(1  Abb.  U.  S.  336,)  the  relative  priority  of  mortgages  and 
material  men  in  the  home  port  was  elaborately  argued, 
but  no  question  was  made  that  foreign  material  men 
were  entitled  to  be  preferred  to  mortgagees.  The  court  ob- 
serves in  speaking  of  maritime  liens:  "There  was  no  question 
as  to  the  validity  and  priority  of  these  liens,  and  under 
former  orders  of  the  court  they  have  been  paid."  Indeed, 
in  all  the  cases  where  the  mortgagee  has  been  held  to  rank 
lien  holders  under  the  State  laws  it  has,  apparently,  been 
assumed  that  the  decision  would  be  different  if  the  contract 
were  between  a  mortgagee  and  foreign  creditors.  In  The 
Grace  Greenwood,  2  Biss.  131,  the  admiralty  liens  were  paid 
before  the  contest  was  made.  I  had  occasion  to  consider 
these  authorities  in  the  case  of  The  Theodore  Perry,  in 
which  I  held  that  the  mortgagees  stood  only  in  the  place  of 
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owners  to  the  amount  of  their  mortgage,  and  that  domebtic 
material  men  were  entitled  to  rank  them. 

The  only  adjadication  claimed  by  counsel  for  domestic 
creditors  to  be  directly  in  their  favor  is  that  of  The  Cannon^ 
Raleigh  and  Astoria^  recently  decided  in  the  district  of 
Yirginia.  On  a  careful  perusal  of  this  case  I  do  not  find 
this  question  to  have  been  passed  upon,  though  •  there  are 
intimations,  as  in  other  cases,  that  the  liens  of  the  State 
laws  are  of  equal  validity  with  strictly  maritime  liens.  The 
learned  judge  did  say  that  these  liens  took  precedence  of  all 
liens,  other  than  those  for  mariners'  wages,  biit  the  question 
was  not  between  foreign  and  domestic  creditors,  but  between 
material  men  and  a  mortgagee,  and  the  court  adopted  what  I 
have  considered  the  better  law,  that  such  liens  were  entitled 
to  rank  a  mortgage;  following  Reeder  v.  Steamahip  Georgia 
Creek,  3  Am.  Law  Reg.  236.  I  am  informed,  too^  that  the 
practice  of  the  clerks  in  many  of  the  eastern  districts,  in  the 
distribution  of  proceeds,  is  to  place  domestic  and  foreign 
material  men  in  the  same  rank;  but  if  this  practice,  unsanc- 
tioned by  judicial  authority,  is  entitled  to  any  weight  in 
other  districts,  it  is  fairly  offset  by  the  uniform  practice  in 
this  district,  ever  since  the  organization  of  the  court,  to 
prefer  the  claims  of  foreign  creditors. 

It  is  not  denied  that  the  application  of  this  rule  will  lead 
to  apparent  injustice  in  certain  cases  where  the  foreign  port 
is  much  nearer  the  domicil  of  the  owner  than  many  ports  in 
his  own  State,  which,  under  the  law  as  settled  by  the  Su- 
preme Court,  must  be  considered  as  home  ports;  as,  for 
example,  in  holding  Jersey  City  to  be  a  foreign  port  to  a 
New  York  vessel,  while  Buffalo  and  Ogdensburg  are  domes- 
tic, or  in  regarding  Toledo  and  Windsor  as  foreign  to  Detroit, 
while  Ontanagon  and  St.  Joseph  are  domestic  This  diffi- 
culty, however,  has«arieen  from  the  practice  of  treating  any 
port  in  the  same  State  as  a  home  port.     Indeed,  the  use  of 
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the  term  home  port  is  unfortunate  and  miBleading.  The 
true  distinction  is  between  foreign  and  domestic  vessels,  the 
uniform  current  of  American  authorities  holding  each  State 
in  this  regard  foreign  to  every  othet.  The  General  Smithy 
4  Wheat.  438;  The  Belfast,  7  Wall.  624-43;  The  Nestor, 
1  Sum.  73;  The  Luhi,  10  Wall.  192-200;  The  Rich,  1  Cliff." 
308.  This  distinction,  adopted  from  the  admiralty  law  of 
England,  where  the  line  between  foreign  and  domestic  com- 
merce is  of  course  clearly  marked,  is  founded  in  no  good 
reason  here,  since  nearly  all  the  domestic  commerce,  properly 
speaking,  of  this  country  is  between  different  States,  and 
therefore  legally  foreign  to  each  other.  Taking  into  con- 
sideration the  national  character  of  our  inter-state  commerce, 
it  seems  to  me  that  either  all  vessels  of  the  United  States 
should  be  considered  domestic,  or,  if  the  words  "home  port" 
were  used,  that  only  the  actual  domicil  of  the  owner  should 
be  considered  the  home  port,  and  every  other  port,  either  in 
the  same  or  another  State,  should  be  considered  foreign.  The 
latter  view  was  actually  adopted  by  the  learned  judge  for  the 
district  of  Oregon  in  the  case  of  The  Fa/vorite,  7  Chicago 
Legal  News,  395,  but  was  criticised  by  Judge  Dillon  in  Ths 
Albany,  4  Cent.  Law  Jour.  16.  In  view  of  the  settled  course 
of  decisions  upon  this  point,  I  cannot  but  regard  The  Fa- 
vorite as  a  departure  from  the  hitherto  accepted  law,  and  so 
far  unsound,  but  I  regard  it  as  extremely  unfortunate  that 
the  line  between  foreign  and  domestic  creditors  was  drawn 
exactly  as  it  is.  As  an  enunciation  of  .what  the  law  ought 
to  be  I  fully  coincide  in  the  opinion  of  Judge  Deady. 

But  with  regard  to  the  main  question  in  this  case,  viz,, 
the  preferential  character  of  foreign  material  men,  it  seems 
to  me  too  well  settled,  both  in  practice  and  upon  authority, 
to  be  now  disturbed. 

The  exceptions  are,  therefore,  overruled. 
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There  was  an  appeal  to  the  Circuit  Court,  when  the  fore- 
going decision  was  reversed  by 

Baxter,  J. — This  case  presents  a  question  which  has  fre- 
quently arisen  in  the  admiralty  courts  of  the  lake  districts, 
as  well  as  at   other  points.     This  was  a   Michigan  vessel, 
owned  in  Detroit.     Upon  the  sale  it  did  not  realize  enough 
to  pay  all  the  liens  existing  in  favor  of  the  material  men 
here,  and  the  foreign  creditors — I  mean  foreign  in  the  view 
of  the  admiralty  law — who  are  claiming  precedence  over  the 
Michigan  creditors  upon  the  ground  that  their  claims  are 
foreign,  while  the  Michigan  claims  are  domestic. 

I  find,  on  examination,  that  in  every  commercial  country 
excepting  England  and   the  United    States  this  distinction 
between  foreign  and  home  liens  has  been  entirely  ignored; 
that  it  does  not  exist  anywhere  else,  and  that  it  does  not 
exist  in  the  United  States  as  it  does  in  England,  and  that  it 
exists  here  only  in  a  modified  form.     Various  reasons  have 
been  given  for  di*awing  a  distinction  between  a  home  port 
and  a  foreign  port  in  the  English  admiralty  law.     It  is  sup- 
posed by  some  that  the  distinction  is  founded  upon  the  fact 
tbat  the  owner  of  the  vessel  is  presumed  to  have  credit  in 
his  own  port,  and  that,  therefore,  the  credit  is  given  to  the 
owner  and  not  to  the  vessel.     But  the  true  reason,  I  think, 
is  very  plain,  and  grew  out  of  the  contest  that  was  waged 
^or  a  long   time   between    the  admiralty  and   common-law 
JDrisdictions  of  England,  in  which  the  common-law  courts 
P^vailed,  and  settled  and  determined  all  cases  of  admiralty 
jDn'sdiction,  unless  the  question  arose  with  reference  to  mat- 
^^   which  occurred  upon  the  high  seas,  asserting  that  no 
'^ai'itiine  liens  could  attach  except  upon  the  high  seas,  as 
^^®y  'Were  not  maritime  transactions.     When  our  own  courts 
S^n.  the  administration  of  the  admiralty  law  they  departed 
irotn  this  practice  and  adopted  the  opposite  doctrine,  assert- 
^^8  ttx^  admiralty  jurisdiction  upon  all  waters,  including  the 
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interior  navigable  rivers  and  lakes,  disregarding  the  criterion 
of  tide- water,  etc.;  and,  if  I  may  be  permitted  to  saj  so, 
necessarily,  and,  I  think,  upon  principle,  placed  themselves 
in  a  position  which  should  have  induced  them  to  adopt  the 
theories  of  other  commercial  countries,  which  ignored  dis- 
tinctions made  between  home  and  foreign  ports.  Our  com- 
mercial marine  is  a  National  affair.  It  is  made  so  by  the 
Constitution.  Exclusive  jurisdiction  in  admiralty  is  given 
to  the  Federal  Courts,  and  it  ought  to  be  treated  as  a  National 
affair  and  delocalized.  But  we  have  fallen  into  a  kind  of 
mongrel  system,  between  the  civil  and  English  admiralty 
practice,  and  have  adopted  the  idea  that  a  vessel,  owned  and 
registered  in  one  State,  is  as  to  another  State  a  foreign  vessel, 
and  have  given  to  our  commercial  marine  a  double  character, 
national  in  one  respect  and  local  in  another. 

I  am  aware  of  the  fact  that  many  decisions  have  been  made 
in  cases  of  this  kind,  upon  the  precise  question  upon  which 
I  have  to  pass,  to  the  effect  that  the  lien  of  a  creditor  from 
another  State  is  entitled  to  preference  over  the  liec  of  the 
home  creditor.  It  has  been  well  determined  by  the  Supreme 
Court  of  the.  United  States,  and  by  all  the  courts,  that  under 
the  general  admiralty  law — following  the  English  law  in  that 
respect — there  is  no  lien  for  supplies  furnished  in  a  home 
port.  But  the  court  have  stated  that  it  is  com])etent  for  the 
States  to  legislate  and  give  a  lien;  and  the  States  of  Ohio 
and  Michigan  have  so  legislated,  and  have  given  that  lien. 
The  Supreme  Court  have  decided,  further,  that  this  lien  can 
only  be  enforced  through  the  Federal  tribunals. 

There  are  different  grades  attached  to  admiralty  liens.  A. 
material  man  is  always  ranked  by  a  salvor  or  by  a  seaman  ; 
but  the  creditors  who  are  protesting  here,  as  I  understand 
the  facts,  are  claiming  for  supplies  furnished,  and  the  ques-> 
tion  is  whether  a  State  can  give  a  lien,  and  if  in  point  of 
tact  the  States  have  given  a  lien.     If  they  have,  that  lien. 
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under  the  decifiion  of  the  Supreme  Court,  can  only  be  en- 
forced through  the  Federal  Court,  exercising  its  admiralty 
jurisdiction.  And  the  question  is,  is  there  any  reason  left 
for  drawing  a  distinction  between  these  classes  of  claimants, 
giving  the  preference  to  one  who  has  acquired  a  lien  under 
the  general  admiralty  law,  over  one  who  has  acquired  a  valid 
lien  under  the  State  law?  The  weight  of  authority — that  is, 
the  greater  number  of  decisions  that  have  been  made  npon 
this  question — is  decidedly  in  favor  of  the  decree  rendered 
by  the  District  Court,  There  are  decisions,  however,  the 
other  way.  This  particular  question  has  never  been  decided 
by  the  Supreme  Court,  The  doctrine  which  had  been  estab- 
lished by  the  majority  of  the  adjudications  of  the  minor 
court*  would,  in  my  judgment,  lead  to  a  good  deal  of  injus- 
tice, conflict,  and  confusion.  Sitting  as  a  Federal  judge  in 
the  State  of  Michigan,  administering  law  for  the  citizens  of 
Michigan,  it  would  seem  to  be  the  first  duty  of  the  court,  if 
it  made  any  distinctions,  to  take  care  of  the  rights  of  its  own 
citizens  as  against  foreign  citizens.  The  rule  that  has  found 
its  way  into  the  books,  and  which  has  been  sustained  by 
quite  a  number  of  able  and  respectable  jurists,  is,  in  eflTect, 
that  in  a  conflict  between  a  material  man  in  Windsor,  across 
tlie  river,  and  a  material  man  in  the  State  of  Michigan,  in 
the  city  of  Detroit,  this  court  would  be  bound  to  exclude  its 
own  citizens  for  the  benefit  of  the  citizens  living  across  the 
river.  The  confusion  and  conflict  that  would  arise  in  the 
frequent  passage  of  vessels  up  and  down  these  waters  can 
readily  be  imagined. 

The  courts  of  the  United  States  have  made  some  innova- 
tions in  order  to  adapt  the  admiralty  laws  to  the  exigencies 
of  our  situation  to  inland  navigation;  and,  if  there  were 
decisions  by  the  Supreme  Court  of  the  United  States  upon 
this  question,  I  should,  of  course,  adhere  to  them,  and  so 
administer  the  law;  but  as  there  are  none,  though  there  are 
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conflicting  cases  in  the  minor  courts,  and  I  think  the  majority 
are  in  favor  of  the  decree  of  the  District  Court,)  the  same 
ruling  having  been  made  by  the  learned  judge  of  the  western 
district,  by  Judge  Drummond  of  Chicago,  and  by  Judge 
Sherman  of  Cleveland,)  yet  these  are  decisions  reached  by 
subordinate  tribunals,  reasoning  from  analogy,  and  I  do  not 
know  but  they  have  gone  so  far  as  to  be  obligatory  uj^on 
other  judges.  In  this  particular  case,  however,  I  hold  that  I 
am  at  liberty  to  look  to  and  decide  upon  first  principles, 
considering  the  question  as  an  open  one.  In  administering 
the  law  upon  this  question  I  have  determined  to  mete  out 
equal  justice  to  every  one,  and  to  recognize  the  claims  which 
the  laws  of  the  State  give  to  parties.  It  cannot  be  said  that 
when  a  law  of  Michigan  confers  upon  or  invests  a  party  with 
a  good  and  valid  lien,  that  that  lien,  thus  created,  cannot 
assume  an  equality  of  right  with  liens  arising  by  implication 
of  law.  If  I  should  make  a  mistake  in  thus  holding,  it  will 
not  aflfect  a  great  deal  in  this  particular  case,  and  perhaps 
the  decision  may  attract  some  attention  from  Congress,  in- 
ducing some  legislation  reconciling  this  conflict  and  estab- 
lishing a  Uniform  national  code.  I  think  a  point  has  been 
reached  where  we  can  only  get  out  of  these  numerous  difli- 
culties,  originating,  I  think,  in  an  erroneous  liolding  in  the 
beginning  of  our  government,  by  congressional  legislation. 

Acting  upon  these  views  I  will  direct  an  order  to  be 
entered  reversing  the  decree  of  the  court  below,  and  distrib- 
uting the  proceeds  j^o  rata  among  the  parties. 

For  what  is  said  on  page  l^*),  lines  17  and  18,  and  the  authorities  there 
cited,  see  The  lUinovs^  WhiU  and  Cheek  (note)  in  this  volume.    IReporter. 
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HALL  &  EDDY  v.  WM.  LITTLE  et  al. 

ClKCUIT    COUET — DiSTEIOT    OF    KENTUCKY — ^APRIL    13,    1878. 

1.  Collision — ^Thb  Yebbel  m  Fault — Nbolioence. — The  result  of 
the  authorities)  English  and  American,  is  that  when  a  collision  occurs 
between  a  vessel  in  motion  propelled  by  steam  or  sail,  and  a  vessel  or 
other  thing  at  rest,  the  vessel  in  motion  is  prima  facie  in  fault;  that  it 
can  excuse  itself  only  by  showing  the  cause  of  the  disaster,  and  that  it 
must  appear  on  such  showing  that  the  cause  was  not  one  of  the  ordinary 
forces  of  nature,  but  something  unexpected,  as  a  sudden  storm,  an  un- 
known current  or  unexpected  derangement  of  machinery,  which  could 
not  have  been  anticipated  or  guarded  against  by  the  exercise  of  ordinary 
nautical  skill. 

2.  Burthen  of  Proof. — Neither  in  a  civil  nor  criminal  case  does  the 
burthen  of  proof  ever  shift.  It  remains  on  the  party  on  whom  it  rested 
in  the  beginning. 

3.  True  Rule  as  to  Negligence.— When  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his  servants,  and  the  accident 
is  such  as  in  the  ordinary  course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendants,  that  the  accident  arose 
from  want  of  care. 

4.  Collision  in  Daylight — Presumption. — When  the  collision  occurs 
in  broad  day  light  the  legal  presumption  is  that  the  accident  was  occa. 
Lioned  by  the  fault  of  the  vessel  in  motion. 

5.  Pilot — Accident  Uk avoidable. — The  proof  as  to  how  the  pilot 
turned  his  wheel,  and  that  his  management  was  proper  under  the  circum- 
stances, by  himself  and  others — and  that  proper  nautical  skill  was  used, 
is  a  very  different  thing  from  showing  that  he  was  skillful,  and  in  thd 
emergency  did,  in  his  opinion,  exercise  his  best  skill  and  judgment. 
The  fact  that  the  pilot  did  what  his  best  Judgment  dictated  may  prove  his 
want  of  judgment,  but  not  that  the  act  was  unavoidable. 

6.  What  Negooence  Plaintiffs  Must  Show. — To  entitle  plaintiffs  to 
recover  it  is  not  incumbent  on  them  to  show  the  specific  act  of  negligence 
committed  by  defendants.  It  is  superfluous  to  inquire  wherein  the  steam- 
boat was  not  managed  with  proper  nautical  skill  when  the  collision  waa 
caused  by  a  vessel  having  the  power  to  move  or  stop  at  pleasure  in  a  chan- 
nel of  sufficient  breadth,  without  any  superior  force  compelling  hor  to 
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the  place  of  collision.  It  is  not  necessary  for  the  plaintiff  to  trace  specific- 
ally in  what  the  negligence  consists,  and  if  the  accident  arose  from 
some  inevitable  fatality,  it  is  for  the  defendant  to  show  it 

The  facts  are  fully  stated  in  the  opinion. 

Jno,  Mason  Brown^  Isaac  Caldwell  and  O.  C.  Wha/rtony 
for  plaintiffs. 

Bijur  c&  Davie,  for  defendants. 

Ballabd,  J. — This  cause  was  tried  by  the  court  without  a 
jury,  in  virtue  of  a  written  agreement  of  the  parties. 

On  the  Ist  of  August,  1875,  the  steamboat  Brilliant,  owned 
by  the  defendants,  landed  a  heavy  tow  on  the  south  side  of 
the  "Tovvhead"  or  island  in  front  of  Louisville,  and  about 
three  hundred  or  three  hundred  and  fifty  feet  below  its  head 
or  upper  end.  The  tow  consisted  of  two  rafts  which  were 
lashed  together,  and  two  barges.  One  of  the  rafts — that  is, 
the  one  which  lay  out  in  the  stream — was  composed  of  five 
strings  of  logs,  and  the  other  of  six  strings,  and  in  front  of 
the  rafts  constituting  a  part  of  the  tow  were  two  barges 
loaded  with  coal  and  bricks.  The  tow  was  more  than  three 
hundred  feet  long,  and  was  very  heavy.  It  was,  however, 
landed  without  difficulty  and  with  safety,  though  the  river 
was  rising  rapidly  and  there  was  a  strong  current  running 
diagonally  from  the  point  or  head  of  the  "Towhead"  to  the 
Kentucky  shore.  The  channel  between  the  '^ Towhead"  and 
the  Kentucky  shore  is  not  much  used  by  steamboats,  but  is 
extensively  used  as  a  safe  deposit  for  flat-boats  and  rafts, 
which  lie  along  and  are  attached  to  either  shore.  At  the 
time  the  Brilliant  landed  her  tow,  as  abore  mentioned,  the 
plaintiffs  had  a  large  raft  lying  attached  to  the  Kentucky 
shore,  very  nearly  opposite  to — perhaps  a  little  below — the 
tow,  and  tliere  were  lying  along  the  same  shore  below  the 


1878.]  KENTUCKY.  165 

Hall  &  Eddy  v.  Little. 

raft  of  the  plaintiffs  manj  other  rafts.  There  were  also  lying 
along  the  shore  of  the  "Towhead"  below  the  tow  many  rafts, 
the  first  of  which  was  distant  from  the  tow  three  hundred 
and  six  feet. 

After  the  Brilliant  had  landed  her  tow  in  safety,  and  had 
notified  the  ownew  thereof,  said  owners,  apprehending  danger 
to  their  logs  from  the  rising  river,  employed  the  Brilliant  to 
remove  a  portion  of  the  tow,  that  is,  the  outer  raft  or  five 
strings  of  logs,  to  their  mill,  situated  on  the  Kentucky  shore 
about  a  mile  below.  The  precise  time  when  the  Brilliant 
undertook  to  perform  this  task  does  not  very  satisfactorily 
appear;  but,  giving  due  weight  to  the  conjectures  of  wit- 
nesses, and  to  all  that  transpired,  I  think  it  fair  to  assume 
that  about  one  hour  elapsed  between  the^rst  landing  of  the 
Brilliant  with  its  tow  and  this  attempt. 

In  the  performance  of  its  undertaking  the  steamboat  seems 
to  have  been  utterly  powerless.  It  seems  to  have  been  entirely 
at  the  mercy  of  the  current.  The  pilot  was  unable  to  steer  it. 
Though  the  raft  lying  below  was  plainly  visible  he  could  not 
or  did  not  so  steer  his  boat  as  to  avoid  it.  He  allowed  his  boat 
and  tow  to  drift  or  be  forced  by  the  current  against  this  raft. 
The  consequence  was  that  the  boat,  which  was  attached  to 
the  upper  end  of  its  tow,  was  driven  across  the  channel  and 
it  and  its  tow  coming  in  contact  with  the  plaintiffs'  raft  broke 
therefrom  a  large  number  of  logs,  many  of  which  were  never 
recovered.  The  value  of  the  logs  wholly  lost  amounts  to 
$1,800. 

The  pilot  of  the  Brilliant  was  possessed  of  competent  skill, 
and  the  boat  was,  at  the  time  of  the  accident,  in  all  respects 
properly  manned.  The  pilot  testifies  that  he  used  his  best 
skill  to  avoid  the  obstruction  below,  and  to  get  his  boat  and 
tow  into  the  current,  but  he  failed.  He  had  but  a  short  time 
before  so  steered  his  boat  in  the  pame  current  as  to  manage 
and  safely  land  a  large  and  heavy  tow,  and  he  did  not  doubt 


156  CIRCUIT  COURT.  [April, 

Hall  &  Eddy  v.  Little. 

his  ability,  with  the  same  boat,  to  manage  less  than  half  the 
original  tow  in  bulk  and  much  less  than  the  half  in  weight. 
There  is  no  direct  evidence  as  to  the  quantity  of  steam  the 
boat  was  carrying.  The  engineer  was  not  called  to  testify. 
He  has  not  been  for  some  time  connected  with  the  boat.  He 
has  gone  South,  and  it  seems  his  testimony  could  not  have 
been  procured  without  much  diflSculty,  if  at  all.  The  pilot, 
however,  testifies  that  the  engineer  was  subject  to  his  orders 
— that  his  duty  was  not  to  reduce  the  steam  without  his 
order,  to  be  given  by  the  ringing  of  a  bell;  that  he  gave  no 
such  order,  and  that  when  the  boat  moved  oflf,  it  "felt  and 
moved  "  as  if  it  were  supplied  with  suflBcient  steam. 

How  the  pilot  steered  his  boat;  what  precise  manoeuver  he 
made  does  not  satis^ctoril^  appear.  All  that  appears  is  that 
he  steered  his  boat  in  that  w^ay  which  he  thought  was  best 
calculated  to  bring  his  tow  into  the  stream  and  avoid  the 
obstruction  below. 

The  plaintiffs  claim  that  they  have  sustained  loss  through 
the  negligence  of  the  defendants.  Their  action  is  grounded 
on  negligence,  and  in  my  opinion,  the  burden  is  on  them  to 
establish  the  negligence.  But  having  shown  the  circum- 
stances under  which  the  injuiy  Was  sustained;  having  shown 
that  their  logs  were  lying  at  the  shore;  that  the  defendants' 
boat,  in  daylight,  unaffected  by  any  wind,  ran  into  or  came 
in  contact  with  them,  and  inflicted  the  injury  complained  of, 
I  think  the  plaintiffs  have  established  a  j>riina  facie  case  of 
negligence,  which  is  not  affected  by  any  testimony  or  expla- 
nation offered  by  the  defendants.  I  do  not  say  the  plaintiffs, 
having  shown  certain  facts,  that  the  burden  of  proof  which 
was  on  them  in  the  beginning  has  shifted  to  the  defendants. 
I  have  heretofore  repeatedly  said  that,  in  my  opinion,  the 
burden  of  proof  never  shifts  in  either  a  civil  or  a  criminal 
case,  and  that  it  remains  on  the  party  on  whom  it  rests  in  the 
beginning.     What  I  do  say,  however,  is  that  the  plaintiffs, 
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having  shown  the  circumstances  nnder  which  the  injury 
complained  of  was  inflicted,  1  should  conclude  they  have 
established  9k  jprimfiL  facie  case  of  negligence  which  entitled 
them  to  judgment  unless  I  shall  conclude  that  the  facts, 
proven  by  the  defendants,  established  that  the  accident  arose 
from  a  cause  other  than  the  want  of  care. 

The  true  rule  is,  I  think,  to  be  found  in  the  case  of  Scott 
V.  The  London  and  St.  Catherine  Docks  Co,,  Hurlstone  & 
Coltman's  Beps.  3  Exch.  594.  It  is  there  said  that  "  When 
the  thing  is  shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendants,  that 
the  accident  arose  from  want  of  care." 

To  the  same  efifect  are  many  other  cases.  In  Warren  0. 
JSowas  V.  The  Pioneer  Tow  Line  Co.,  2  Sawyer's  Reps.  21, 
the  court  says,  "The  collision  occurred  in  broad  daylight.  * 
*  *  The  legal  presumption  *  *  *  is  that  the  accident 
was  occasioned  by  the  fault  of  the  vessel  in  motion,"  etc. 

In  the  case  of  The  Scioto,  psLvies  Heps.  361,  Judge  Waee 
says:  "It  may  be  assumed  as  a  general  rule  that  when  a 
collision  takes  place  between  a  vessel  under  sail  and  a  vessel 
not  under  sail,  the  prima  facie  presumption  is,  that  the  fault 
is  imputable  to  the  vessel  in  motion."  See  Sprout  v.  l^^oater, 
1  How.  S.  C.  R.  89. 

It  is  unnecessary  to  further  illustrate  this  doctrine.  Defend- 
ants counsel  admits  its  correctness;  but  they  claim  that  they 
have  met  the  plaintiffs'  prima  facie  case.  They  claim  they 
have  shown  that  their  boat  was  properly  equipped  and  manned; 
that  it  was  supplied  with  sufficient  power  or  steam ;  that  it  was 
properly  navigated;  that  there  was  a  strong  current  running 
from  the  place  where  it  lay  to  the  place  where  plaintiffs' 
raft  was  lying,  and  that  there  was  an  eddy  formed  at  the  bow 
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of  their  tow,  the  tendency  of  whose  current  was  to  force  the 
head  of  the  tow  towards  the  island  and  the  obstruction 
below. 

I  cannot  admit  that  the  plaintiffs  have  shown  i,o  my  satis- 
faction all  which  they  claim  to  have  shown.  It  is  not  shown 
to  my  satisfaction  that  the  boat  was  properly  navigated,  and 
it  is  very  far  from  being  shown  that  it  was  supplied  with 
sufficient  steam.  It  is  one  thing  to  prove  by  the  pilot  what 
he  did,  how  he  turned  or  managed  his  wheel,  and  by  him 
and  others  that  such  management  was  proper  under  the  cir- 
cumstances, such  as  was  demanded  by  the  exercise  of  proper 
nautical  skill,  and  quite  a  different  thing  to  show  that  the 
pilot  is  skillful,  and  that  in  the  emergency  he  did,  in  his 
opinion,  exercise  his  best  skill  and  judgment.  To  adopt  the 
language  of  Judge  Grter  in  the  case  of  The  Louisiana^  3 
Wall.  174:  "The  fact  that  the  pilot  did  what  his  best  judg- 
ment dictated  may  prove  his  want  of  judgment,  but  not  that 
the  accident  was  unavoidable."  It  may  prove  that  however 
skillful  he  was  ordinarily  he  was  on  this  occasion  wanting  in 
skill.  - 

In  respect  to  the  boat  being  supplied  with  sufficient  steam, 
it  has  been  seen  the  defendants  offered  no  direct  testimony. 
The  engineer  to  whom  only  the  fact  was  known  was  not 
called.  Tlie  pilot  is  the  only  witness  produced  by  defend- 
ants who  speak*  to  the  fact.  He,  however,  does  not  speak  to 
the  fact  itself.  He  could  not  speak  to  it  because  it  was  not 
within  his  knowledge.  He  speaks  only  of  other  facts,  on 
whose  existence  he  bases  his  argument  and  conclusion  that 
there  was  suflScient  steam.  On  the  other  hand,  Hall  and 
other  witnesses  produced  by  the  plaintiffs,  testify  to  facts  on 
which  they  base  their  argument  and  conclusion  that  there 
w*as  not  suflScient  steam.  They  testify  that  the  steamer  did 
not  have  sufiicient  steam.  They  do  not  mean  to  be  under- 
stood  as  saying  that  they  examined  the  steam  gauge.     They 
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mean  only, that  from  what  tliey  saw,  the  landing  in  safety  by 
the  steamer,  a  short  time  before,  of  a  tow  mnch  heavier  than 
that  which  it  undertook  to  move;  the  utter  inability  and 
failure  of  the  boat  to  control  the  lighter  tow;  the  drifting 
of  the  boat  and  tow  with  the  current,  they  concluded  that 
the  steamer  was  powerless.  In  my  opinion,  the  facts  proven 
by  these  witnesses,  which  facts  are  confirmed  by  all  the  wit- 
nesses who  have  been  before  me,  are  quite  as  significant  as 
those  testified  to  by  defendants  pilot,  and,  in  my  judgment, 
the  conclusion  deduced  from  them  by  the  witnesses  is  much 
more  fully  justified  than  the  conclusion  of  the  pilot. 

Upon  precisely  similar  testimony  the  Supreme  Court  in 
the  case  of  Culhertaon  v.  Shaw,  18  How.  586,  assume  the 
steamer  Southern  Belle  was  not  supplied  with  suflicient 
steam. 

It  follows  as  a  necessary  deduction  from  the  rules  of  law 
hereinbefore  stated,  that  to  entitle  the  plaintifi*8  to  recover 
it  is  not  incumbent  on  them  to  show  the  specific  act  of  neg- 
ligence committed  by  the  defendants.  It  is,  however,  not 
necessary  that  such  a  conclusion  should  be  left  to  be  inferred ; 
it  is  distinctly  and  directly  declared  by  the  Supreme  Court, 
in  the  case  of  The  Granite  State^  3  Wall.  314,  and  by  the 
Court  of  Exchequer  in  England,  in  the  case^of  Skinner  \, 
The  London^  Brighton  &  South  Coast  RaiCwiy^  5  Exch., 
W.  H.  &  G.  786.  In  the  first  case  the  court  say,  "Under 
such  circumstances  we  are  not  called  upon  to  inquire  wherein 
the  steamboat  was  not  managed  with  proper  nautical  skill. 
*  *  *  Such  inquiry  is  superfluous  when  the  collision 
was  caused  by  a  vessel  having  the  power  to  move  or  stop  at 
pleasure  in  a  channel  of  sufficient  breadth,  without  any 
superior  force  compelling  her  to  the  place  of  collision."  In 
the  latter  case  the  court  say,  "it  is  not  necessary  for  the* 
plaintiffs  to  trace  specifically  in  what  the  negligence  consists, 
and  if  the  accident  arose  from  some  inevitable  fatality,  it  is 
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for  the  defendants  to  show  it."  But  were  it  incumbent  on 
the  plaintiffs  to  trace  the  specific  act  of  negligence  which 
caused  the  collision,  I  should  be  inclined  to  say  they  have 
sufficiently  done  so.  I  should  be  inclined  to  say  they  have 
established,  by  the  weight  of  evidence,  that  the  collision 
arose  from  the  fact  that  the  steamer  was  not  at  the  time  sup- 
plied with  sufficient  power  or  steam.  In  no  other  way  than 
on  this  assumption  can  I  understand  why  the  steamer  did 
not  yield  to  the  skill  of  the  pilot,  if,  indeed,  he  used  his 
usual  skill.  In  no  other  way  can  I  account  for  the  boat 
drifting  as  helplessly  as  the  raft  itself  would  have  drifted 
without  her. 

But  the  defendants  contend  that  their  boat  did  not  drift. 
They  insist  that  it  was  driven  by  the  cross  current,  which 
was  due  to  the  great  height  of  water,  against  the  plaintiffs' 
raft,  in  spite  of  the  fact  that  it  had  sufficient  steam  and  M'as 
skillfully  navigated.  They  insist  that,  as  it  was  not  shown 
affirmathely  that  their  boat  was  either  unskillfully  navigated 
or  insufficiently  supplied  with  steam,  and  it  was  shown  that 
it  was  obliged  to  encounter  a  strong  cross  current,  the  court 
must  ascribe  the  catastrophe  wholly  to  the  irresistible  action 
of  the  current,  and  cannot  impute  to  the  boat  any  want  of 

care. 

The  fallacy  of  this  contention  lies  in  the  fact  that  the  cur- 
rent, though  violent,  was  not  unusual.  It  was  the  usual 
current  incident  to  the  state  of  water.  It  was  the  same 
current  on  which  the  defendants  had  first  landed  tlieir  heavy 
tow,  and  which  they  had  thus  demonstrated  might  be  guarded 
against  by  the  exercise  of  proper  skill.  Boats  which  navi- 
gate the  Ohio  river,  in  either  high  or  low  water,  must  be 
held  to  a  knowledge  of  the  currents  incident  to  the  state  of 
water,  and  they  must  be  held  responsible  if  they  allow  them- 
selves to  be  driven  by  such  currents  to  the  infliction  of  injury 
to  the  property  of  others. 
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The  books  are  full  of  cases  which  establish  the  correctness 
of  this  position. 

The  Margaret^  94  U.  8.  Eeports,  494;  The  Louisiana^  3 
Wallace,  173;  The  Granite  State,  3  Wallace,  310;  Ure  v. 
Coffman  et  aL,  19  Howard,  56;  Rogers  v.  Steamer  St. 
Charles  et  al.,  19  Howard,  108;  New  York  dk  Virginia 
Steamship  Co.  v.  Calderwood  et  al.y  19  How.  241;  The 
Claritd,  23  Wall.  13;  The  Sea  Gull,  23  Wall.  165;  The 
Great  Republic  23  Wall.  29;  CulheHson  v.  Shaw,  18  How. 
584;  mies  Works  v.  Page,  24  How.  228;  do,  313. 

Notwithstanding  this  array  of  authorities  to  which  many 
more,  both  English  and  American  might  be  added,  the 
counsel  of  defendants  rely  with  apparent  confidence  on  the 
case  of  The  Farragut,  10  Wall.  334.  The  facts  of  this  case 
*are  not  stated  either  by  the  reporter  or  the  court.  The 
respective  allegations  of  the  libel  and  answer  only  are  given. 
By  the  libel  it  was  sought  to  recover  of  the  Farragut  for  the 
benefit  of  the  Buckeye  Mutual  Insurance  Company  the  loss 
which  its  assured  had  incurred  by  the  alleged  careless  navi- 
gation of  the  Farragut  in  towing  the  canal  boat  Ajax  through 
the  railroad  bridge  which  spans  the  Illinois  river  at  Mere- 
dosia.  Tlie  answer  denied  the  negligence  and  set  out  what 
•occasioned  the  loss. 

Both  the  Circuit  and  District  Courts  found  that  the 
defense  was  sustained  by  the  evidence. 

The  proctor  of  the  libellants  in  his  argument  imputed  to 
the  boat  only  one  act  of  negligence,  to-wit;  its  failure  to 
have  a*proper  lookout.  The  court  throughout  nearly  the 
whole  of  its  opinion  confines  itself  to  the  consideration  of 
the  libellants'  proposition,  and,  in  the  last  paragraph,  which 
consists  of  four  lines  only,  it  says  <<  it  is  also  evident  that  the 
loss  was  occasioned  by  the  violence  of  the  cross-current, 
which  was  due  to  the  great  height  of  water  prevailing  at  the 
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time,  and  was  therefore  the  result  of  one  of  the  ordinary 
dangers  of  navigation." 

It  is  quite  evident  the  court  considered  that  as  the  insur- 
ance company  had  insured  the  Ajax  against  the  '<  dangers  of 
the  river,"  and  the  Farragut  had,  by  its  contract,  exempted 
itself  from  responsibility  for  loss  arising  from  the  usual 
dangers  and  hazards  of  river  navigation,  the  loss  should  be 
borne  by  the  insurance  company  which  undertook  to  pay 
such  loss,  and  not  by  the  Farragut,  which  had  attempted  by 
contract  to  exempt  itself  from  loss  occasioned  by  one  of  the 
ordinary  dangers  of  the  river. 

The  court  does  not  discuss,  and  I  do  not  think  it  even 
considered,  how  far  it  is  the  duty  of  steamers  navigating 
our  rivers  to  guard  against  the  ordinary  effect  of  known 
currents. 

I  take  it  to  be  the  result  of  all  the  authorities,  English 
and  American,  that,  when  a  collision  occurs  between  a  vessel 
in  motion  propelled  by  sail  or  steam,  and  a  vessel  or  other 
thing  at  rest,  the  vessel  in  motion  is  prima  facie  in  fault;  that 
it  can  excuse  itself  only  by  showing  the  cause  of  the  disas- 
ter; and  that  it  must  appear  on  such  showing  that  the  cause 
was  not  one  of  the  ordinary  forces  of  nature,  but  something 
unexpected;  such  as  a  sudden  storm,  an  unknown  current,  or 
an  unexpected  derangement  of  machinery,  which  could  not 
have  been  anticipated  or  guarded  against  by  the  exercise  of 
ordinary  nautical  skill. 

Here,  as  we  have  seen,  the  plaintiff's  raft  was  at  rest;  the 
defendants  boat  was  in  motion  propelled  by  steam.*  There 
was  no  storm,  no  sudden  wind,  no  derangement  of  machinery, 
no  unknown  current,  in  short,  nothing  to  excuse  the  disaster. 
The  irresistible  conclusion  is  that  the  steamboat  should  be 
condemned  as  in  fault,  even  if  the  evidence  touching  the 
specific  act  of  neglect — its  failure  to  have  snflScient  steam — 
were  less  satisfactory. 
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The  plaintiffs  may  have  ji^dgment  for  $1,800  damages 
and  their  costs,  and  the  attachment  granted  by  the  State 
Gonrt  before  the  cause  was  removed  into  this  court  mast  be 
sustained. 


STEPHEN  B.  STUEGES,  Assignee  of  HUBBARD 
COLBY,  Bankbttft,  v.  HUBBARD  COLBY,  DENI- 
SON  UNIYERSITY,  and  othebs. 

Cntourr  Couet — Southebn  Distbictt  of  Ohio — April  Tebm, 

1878. 

BXJBSCRIFTIONS,    WHEN   LEGAL   OBLIGATIONS. 

L  Subscriptions  in  aid  of  college  endowments  become  fixed  and  legal  ' 
obligations  as  soon  as  the  college  performs  its  undertaking. 

2.  Thtis  becoming  yalid  contracts  they  may  be  proved  in  bankruptcy. 

8.  Whenever  the  subscriptions  are  settled  by  giving  promisaory  notes, 
every  presumption  of  law  favors  the  validity  of  the  transaction,  and  the 
onus  of  proof  is  on  the  one  denying  it,  if  he  would  impeach  it. 

Dwrlami  db  Set/man,  for  complainant. 
Bishop  <&  AdamSt  for  Denison  University. 

Welkeb,  J. — This  was  a  proceeding  by  the  assignee  to 
settle  and  have  declared  the  liens  of  the  different  lien  holders 
on  the  bankrupt's  estate,  and  the  amount  and  priority  of  such 
liens,  and  for  a  sale  of  the  property. 

The  Denison  University  was  made  a  party  defendant,  and 
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called  upon  to  answer  and  state  the  amount  of  its  claim  and 
the  nature  thereof.  To  this  the  University  answered,  setting 
forth  its  claim  and  mortgage  to  secure  the  same  as  herein- 
after stated. 

After  the  coming  in  of  this  answer,  the  plaintiff  filed  a 
supplemental  petition  setting  forth  that  a  portion  of  the  debt 
secured  to  the  University  was  a  gift  voluntarily  made  by 
Colby  while  insolvent,  and  should  be  set  apide  as  to  cred- 
itors, it  being  a  subscription  to  the  University  endowment 
fund. 

To  this  supplemental  petition  the  University  answered: 

1.  Denying  the  charge  of  insolvency. 

2.  If  the  facts  stated  in  the  supplemental  petition  were 
true  as  to  the  insolvency,  the  consideration  of  so  much  of 
the  University  claims  as  are  founded  on  subscriptions  to  its 
funds,  as  in  its  answers  set  forth,  was  sufiicient  and  valid. 

The  character  of  the  subscription  will  appear  in  the  sub- 
sequent statements  in  this  opinion. 

By  the  answers  of  the  University  it  is  seen  that  disclosures 
.  are  called  for  both  by  the  original  and  supplemental  bills. 
These  answers  being  responsive  to  the  requirements  called 
for  by  the  petition,  no  testimony  is  needed  to  sustain  the 
answers.  It  will  be  seen  that  to  set  aside  a  portion  of  the 
University's  claim  the  supplemental  petition  alleges  that  ever 
since  1864  Colby  has  been  insolvent.  Tliis  is  denied,  and  it 
is  denied  that  he  was  insolvent  in  January,  1872,  or  before 
that  time.  The  answer  to  the  supplemental  petition  then 
states  in  substance  that  in  the  fore  part  of  the  year  1865  the 
University,  through  its  agents  to  carry  out  more  fully  the 
objects  of  its  organization,  proceeded  to  raise  an  endowment 
fund  of  $100,000,  and  Colby  subscribed  $2,000;  and  at  great 
expense  said  University  proceeded  until  the  full  sum  of 
$100,000  was  subscribed  and  raised.  That  said  Colby  exam- 
ined  said   subscriptions   and   fund   raised,  and  fov/nd  and 
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agreed  with  this  defendant  (Fniversity,)  and  represented  to 
and  agreed  with  the  other  Bubscribers  to  said  fund  that  said 
$100,000  had  been  raised.  And,  therefore,  said  Colby,  in 
satisfaction  of  his  subscription,  in  November,  1866,  gave  his 
note  for  $2,000,  dated  November  1,  1866,  at  two  years,  with 
interest  annually  from  November  1,  1866.  Said  Colby  in- 
duced others  to  settle  their  subscriptions  to  said  fund. 

Said  $2,000  note  was  taken  in  payment  of  said  Colby's 
subscription.  That  in  consequence  of  said  subscriptions, 
greatly  inci'eased  expenses  and  extension  of  facilities  have 
been  entered  upon  by  said  University. 

That  in  January,  1872,  the  University  was  in  need  of  a 
new  building  and  sought  subscriptions  for  it,  and  Colby  sub- 
scribed $500,  and  paid  down  $100.  The  building  was  built 
on  the  strength  and  faith  of  this  and  other  subscriptions. 

That  March  27,  1872,  Colby  made  a  loan  of  said  Univer- 
sity  of  $7,500,  part  of  said  endowment  fund,  and  gave  the 
mortgage  set  out  and  attached  to  the  answer  to  the  original 
bill.  Of  this  $7,500,  the  sum  of  $2,052  was  for  amount 
due  on  said  note  of  $2,000  given  in  settlement  and  satisfac- 
tion of  said  original  subscription;  and  $400  was  for  the 
second  subscription,  being  the  one  of  $500.  The  balance  to 
make  said  $7,500  loan  was  advanced  in  cash,  being  $5,048. 

Both  of  said  subscriptions  were  in  manner  aforesaid  satis- 
fied, settled  and  discharged. 

The  facts  of  the  case  being  as  before  stated,  we  will  pro- 
ceed and  see  what  the  law  as  applicable  to  this  state  of 
facts  is. 

In  Ohio  it  is  the  policy  of  the  law  to  promote  and  favor 
the  interests  of  education. 

In  16  Ohio  State,  on  page  27  {Ohio  W.  Female  College  v. 
Lovers  Ex^  Judge  Scott,  in  giving  the  opinion  of  the  court, 
says:  "It  has  at  all  times  been  the  declared  policy  of  this 
State  to  favor  and  promote  the  interests  of  education  and  the 
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general  diffusion  of  knowledge  among  the  people.  To  this 
fact  the  provisions  of  the  Constitution  itself,  our  system  of 
school  laws  and  acts  providing  for  the  incorporation  of  insti- 
tutions of  learning,  bear  ample  testimony." 

On  page  28  the  conrt  further  say: 

"This  subscription  then  was  authorized  by  law.  It  was 
evidently  intended  by  the  maker  that  the  managing  officers 
of  the  corporation  should  rely  upon  it  as  a  part  of  the  means 
and  resources  of  the  institution.  It  was  but  reasonable  that 
they  should  rely  upon  the  solemn  pledge  thus  given,  and 
incur  liabilities  upon  the  faith  of  it.  And  that  such  liabili- 
ties were  in  fact  incurred,  the  petition  distinctly  avers." 

The  question  here  raised  is  not  a  new  question  in  courts 
of  bankruptcy. 

It  was  before  the  United  States  Court  in  and  for  the  dis- 
trict of  Delaware,  and  was  decided  about  the  year  1875  in 
the  case  of  Capelle  v.  Tri^iity  M.  E.  Churchy  11  Bankrupt 
R.,  p.  536. 

The  following  is  the  syllabus  of  the  case: 

"A  claim  was  proved  by  a  church  corporation,  founded 
upon  a  verbal  promise  by  a  bankrupt  to  M.  that  he  (the 
bankrupt)  would  pay  $800,  if  M.  would  subscribe  a  portion 
of  the  indebtedness  due  from  the  church  to  M.,  the  promise 
being  subsequently  publicly  announced  in  the  church  in  the 
presence  of  the  congregation.  It  appeared  by  the  proof  that 
the  expenses  had  been  incurred  by  the  trustees  of  the  church 
upon  the  faith  of  the  subscriptions  generally,  though  not  that 
any  definite  expenditure  was  made  on  the  faith  of  this 
particular  subscription. 

^^Heldy  That  the  promise  was  founded  on  a  good  legal 
consideration  upon  two  alternative  grounds.  It  is  one  of 
two  mutual  promises  for  the  benefit  of  the  church,  each 
being  the  consideration  of  the  other,  and  the  claim  provable 
by  the  beneficiary;  B.nd,  secondly j  as  a  promise  to  the  church. 
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partly  npon  which  expenses  were  incurred,  it  would  sustain 
an  action  of  assumpsU,  snd  might  be  proved  in  bankruptcy." 

See  also  Amherst  Academy  ▼.  Oowlsj  6  Pick.  427,  par- 
ticularly as  to  consideration  and  burthen  of  proof,  notes 
being  given. 

The  case  of  FarmerB^  College  v.  Execiitora  of  McMicken^ 
2  Disney,  495,  is  another  Ohio  authority  supporting  the 
claim  of  the  University. 

In  this  case  it  is  distinctly  held: 

''1st.  A  gratuitous  subscription,  to  pay  certain  moneys 
toward  a  particular  stated  fund  to  be  raised  for  the  endow- 
ment of  certain  professorships  in  a  college,  become  a  fixed 
legal  obligation  as  soon  as  the  college  has  performed  its 
nndertakiug  and  raised  the  required  amount  of  reliable 
sabscriptions. 

'*2d.  Such  subscription  to  the  college  to  do  an  act  if  the 
college  will  perfoiin  a  prescribed  duty  on  its  part,  if  accepted, 
makes  the  contract  complete." 

In  Williavne  College  v.  Danforth^  12  Pick.  641,  it  is  so  held 
more  strongly  than  in  The  Farmers*  College  Case^  if  pos- 
sible; and  is  the  case  of  a  college,  and  in  substance  is  like 
the  endowment  subscriptions  for  Denison  University. 

We  will  cite  no  more  authorities,  but  will  say  in  conclusion 
that  if  the  claim  of  the  University  was  founded  upon  the 
original  subscriptions,  it  would  be  good  according  to  the 
authorities. 

But  in  this  case,  the  University's  claim  is  well  fortified. 
If  there  was  ever  any  doubt,  that  is  obviated  by  the  fact  that 
the  original  subscription  was  settled,  satisfied,  and  paid  by 
note  of  $2,000  ten  years  ago.  Then  that  note  was  settled 
by  a  new  note  given  on  this  loan. 

The  $500  subscription  was  also  settled  by  a  note  being 
given  and  entering  into  this  $7,500  loan. 
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After  such  changes  and  settlements  every  presumption  is 
in  favor  of  the  transaction,  and  the  court  will  not  go  behind 
it.     (See  6  Pick.  431,  opinion  of  Parker,  C.  J.) 

Let  a  decree  be  entered  for  the  amount  of  the  money  in 
favor  of  Denison  University. 


CHARLES  DUWELL  v.  H.  BOHMER 

OlBOUIT   COUBT — SOUTHEBN    DISTRICT   OF    OhIO ApRIL 

Term,  1878. 
jurisdiction  in  trade  hark  cases. 

1.  The  Circuit  Court  of  the  United  States  has  Jurisdiction  of  a  suit  in 
equity,  to  restrain  the  infringement  of  a  trade  mark  registered  under  the 
act  of  Congress,  of  July  8, 1870,  (16  Stat,  at  Large,  chap.  230,)  irrespective 
of  the  residence  of  the  parties  to  the  suit. 

2.  The  fact  that  both  complainant  and  respondent  are  citizens  of  the 
same  State,  does  not  deprive  this  court  of  Jurisdiction. 

8.  The  act  of  July  8, 1870,  (16  U.  S.  Stat,  at  Large,  chap.  290,)  and  of 
March  8, 1875,  (18  Stat,  at  Large,  part  8,  chap.  187,  sec.  1,)  construed  with 
reference  to  said  Jurisdiction. 

This  was  a  bill  in  equity  filed  to  restrain  the  defendant 
from  the  alleged  infringement  of  a  trade  mark,  which  the 
complainant  claimed  to  have  registered  in  accordance  with 
the  provisions  of  the  act  of  Congress,  of  July  8,  1870. 

W.  S.  JBates,  for  respondent,  who  demurred  to  the  bill  of 
complaint  for  the  reason  that  the  court  had  no  jurisdiction 
of  the  case. 
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The  gronnds  taken  by  respondent  in  support  of  the  de- 
murrer, were  as  follows: 

The  bill  shows  that  both  parties  are  citizens  of  the  city  of 
Cincinnati,  State  of  Ohio. 

The  question  is  whether  the  trade  mark  statute,  title  60, 
Bev.  Stat.,  chap.  2,  p.  963,  gives  jurisdiction? 

The  only  clause  in  tl\e  statute  which  it  is  claimed  gives 
jurisdiction,  is  section  4942,  E.  S.,  which  provides  that  the 
party  aggrieved  shall  have  his  remedy  in  "any  court  having 
jurisdiction  over  the  person"  guilty  of  the  wrongful  use. 
It  is  submitted  that  the  words  "jurisdiction  over  the  person," 
do  not  confer  jurisdiction  on  the  Circuit  Court. 

The  Circuit  Courts  have  jurisdiction  only  where  it  is  ex- 
presssly  given  by  act  of  Congress.  In  cases  of  doubt  the 
presumption  is  against  their  jurisdiction. 

See  Turner  v.  Bank  of  North  America^  (Sup.  Ct.,)  1799, 
4  Dallas,  8,  1  Peters  Cond.  206-7;  also  United  States  v. 
ITvdson  and  Goodwin,  (Sup.  Ct.,  1812,)  7  Cranch,  32,  2  Pet. 
Cond.  405;  also,  Hepburn  <&  Dv/ndas  v.  Ellzey^  (Sup.  Ct, 
1805,)  2  Cranch,  445-451,  1  Pet.  Cond.  441;  New  Orleans  v. 
Winter,  (Sup.  Ct.,  1816,)  1  Wheat.  91,  3  Pet.  Cond.  499; 
Ex  parte  Smith,  (Sup.  Ct.,)  4  Otto,  455 ;  Hubbard  v.  R.  R. 
Co.,  (Vermont,  1853,)  3  Blatch.  84-6;  LockhaH  v.  Ham, 
(Ala.,  1871,)  1  Woods,  628;  Karrahoo  v.  Adams,  (Kan., 
1870,)  1  Dill.  344-8;  Harrison  v.  Hadley,  (E.  D.  of  Ark., 
1873,)  2  Dill.  229-233;  United  States  v.  Cultus  Joe,  (Wash. 
Territory,)  15  Int.  Eev.  Rec,  6  Abbott  Nat;  Dig.  188,  ^  13. 

From  this  it  appears  that  the  Federal  Courts  have  juris- 
diction of  the  person  of  a  defendant,  only  in  certain  cases 
specifically  set  forth  in  the  statute.  The  case  at  bar  is  not 
one  of  these.  Nor  is  there  an  act  giving  the  Federal  Courts 
jurisdiction  over  the  subject  matter  of  trade  marks. 

What  then  is  the  object  of  the  section  in  question) — sec. 
4942,  R.  S. 
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By  the  common  law  the  right  of  property  in  the  use  of  a 
trade  mark  accrued  only  after  long  use.  {McAndrew  v. 
BasaeU,  10  Jur.,  U.  S.  550.) 

"By  the  common  law  the  owner  of  a  trade  mark  had  his 
remedy,  etc.,  in  any  court  having  jurisdiction  over  the  per- 
son guilty  of  the  wrongful  use.".  Derringer  v.  Plate^  (1865,) 
29  Cal.  292;  i.  «.,  he  might  sue  an  infringer  in  the  courts  of 
the  State  of  which  the  infringer  was  a  citizen.  He  might 
sue  in  the  United  States  Circuit  Court,  if  he  were  a  citizen 
of  one  State  and  the  infringer  of  another,  because  in  that 
case  the  Circuit  Court  would  have  jurisdiction  over  the 
person. 

By  section  4942,  R.  S.  the  owner  of  any  recorded  trade 
mark  has  his  remedy,  etc.,  in  any  court  having  jurisdiction 
over  the  person,  etc. 

The  common  law  gives  a  remedy  for  a  mark  established  by 
use.  The  statute  provides  the  same  remedy  for  a  mark  es- 
tablished by  registration. 

The  statute  is  designed  to  encourage  trade  and  commerce 
by  facilitating  the  adoption  of  trade  marks. 

This  is  the,  view  adopted  by  the  Commissioner  of  Pat- 
ents.  See  case  of  Butcher  Temple  Co.<,  Com'r.  Dec.  1871,  p. 

248-9. 

The  case  should  therefore  be  dismissed  for  want  of  juris- 
diction. 

W.  n,  Fisher^  for  the  complainant,  in  support  of  the  mo- 
tion to  overrule  the  demurrer. 

Under  the  organic  act  of  September  24,  1879,  sec.  11, 
patentees  and  authors  had  the  same  footing  in  the  Circuit 
Courts  as  other  suitors.  The  limitation  as  to  amount  and 
citizenship  was  removed  from  them  by  the  act  of  February, 
15,  1819. 
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The  patent  act  of  July  4,  1836,  ch.  357,  (5  Stat,  at  Large, 
117,)  and  the  copyright  act  of  February  3,  1831,  ch.  16,  (4 
Stat,  at  Large,  436,)  each  respectively  repeal  all  of  said  act 
of  1819  that  relates  to  their  respective  subjects,  and  both 
re-enact  the  aforesaid  provisions  of  the  act  of  1819. 

The  act  of  July  8,  1870,  chap.  230,  ss.  55, 106  Eev.  Stat., 
sec.  629,  p.  Ill,  provides  that  the  Circuit  Courts  shall  have 
jurisdiction  as  follows:  << Ninth.  Of  all  suits  at  law  or  in 
equity  arising  under  the  patent  or  copyright  laws  of  the 
United  States." 

In  the  act  of  July  8,  1870,  (U.  S.  Stat,  at  Large,  vol.  16, 
ch.  230,  sec.  21  et  seq.)  to  revise,  consolidate  and  amend  the 
statutes  relating  to  patents  and  copyrights,  we  find  the  first 
mention  of  trade  marks,  the  place  and  the  mode  of  registry, 
the  nature  of  the  protection  grafted  them  when  registered, 
and  the  remedies  for  securing  such  protection. 

The  sections  relating  to  trade  marks  lie  between  those  per- 
taining to  patents  and  those  relating  to  copyrights,  and  the 
sections  of  the  act  are  numbered  consecutively. 

The  heading  and  interior  construction  of  this  act  indicate 
it  to  be  one  act.  This  act  interpreted  in  connection  with  the 
said  ninth  section  of  the  act,  Be^r.  Stat.,  sec.  629,  p.  Ill, 
same  year,  gives  the  United  States  Circuit  Court  jurisdiction 
of  the  present  case. 

The  right  of  Congress  to  legislate  concerning  trade  marks 
is  based  upon  section  8,  of  article  1,  of  the  Constitution  of 
the  United  States. 

The  law  of  trade  marks  being  a  part  of  the  copyright 
laws,  the  Qircuit  Court  has  jurisdiction.  The  first  section 
of  the  act  of  March  3,  1875,  does  not  repeal  the  act  of  1870, 
R  S.,  section  629,  page  111,  pertaining  to  the  Circuit  Courts, 
as  no  reference  is  made  in  the  act  of  "75"  to  that  of  "70;" 
and  only  such  acts  or  parts  of  acts  are  repealed,  as  are  in 
conflict  with  that  of  "  75." 
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The  jurisdiction  given  the  Circuit  Courts  by  the  act  of 
<<70,"  as  to  cases  arising  under  the  patent  and  copyright 
laws,  is  not  in  conflict  with  the  act  of  ''  75." 

In  the  act  of  <'70"  there  are  several  sections  that  relate 
to  cases  arising  under  the  laws  of  the  United  States,  and  it 
may  be  urged  that  the  words  ^^  arising  under  the  laws  of  the 
United  States"  in  the  act  of  <^75,"  are  intended  to  take  the 
place  of  such  several  sections  of  the  act  of  "70;"  the  clause 
referred  not  appearing  in  the  earlier  judiciary  act. 

If  this  fact  be  admitted  it  is  evident  that  the  act  of  "75" 
gives  jurisdiction  in  patent  and  copyright  cases  (which  is  one 
class  of  cases  arising  under*  United  States  laws)  only  where 
the  amount  exceeds,  exclusive  of  costs,  $500.  Such  could 
not  be  the  intent  of  this  act,  as  the  intendment  of  legislation 
has  always  been  to  give .  the  Circuit  Courts  jurisdiction  in 
patent  and  copyright  cases  without  regard  to  the  amount  in 
controversy. 

If  this  act  of  "75"  is  construed  in  connection  with  section 
4942  of  the  patent  and  copyright  law  of  "70"*  (Vol.  16 
U.  S.  Stat,  at  Large,  p.  200,  S.  21,  c.  230,)  it  will  be  apparent 
that  said  S.  4^42  does  not  take  away  the  jurisdiction  of  the 
Circuit  Courts  in  patent,  trade  mark  and  copyright  cases 
conferred  by  the  act  of  "75,"  but  does  allow  the  Circuit 
Court  jurisdiction  in  an  equity  suit  for  injunction,  etc.,  to 
prevent  an  infringement  of  a  registered  trade  mark,  without 
regard  to  the  citizensl^ip  of  the  parties  or  the  amount  in 
controversy;  the  only  limitation  being  that  the  infringer  shall 
be  sued  where  he.  can  be  legally  served. 

The  United  States  Circuit  and  Supreme  Courts  have  as- 
sumed jurisdiction  and  rendered  decisions  in  a  number  of 
suits  brought  for  infringement  for  trade  marks  registered 
under  the  said  act  of  July  8,  1870. 

The  case  of  Sinith  v.  Beynolds^  U.  S.  C.  C,  S.  D.  N. 
T.,  is  exactly  in  point,  in  the  present  motion,  as  both  com- 


1878.]  SOUTHERN  OHIO.  173 


Duwell  y.  Bohmer. 


plainants  and  respondents  thereof  were  citizens  of  the  same 
State. 

Jndge  Bi^ATCHFOBD  assumed  jnrisdiction  and  delivered  an 
opinion  on  the  question  of  infringement,  O.  Gaz.  U.  S.  Pat 
Off.,  Vol.  3,  p.  213,  et  seq.  The  question  of  jurisdiction 
was  not  raised  by  counsel. 

If  the  United  States  Courts  haye  no  jurisdiction,  cases 
brought  for  infringement  of  trade  marks,  registered  under 
the  act  of  "70,"  parties  being  residents  of  same  State,  and 
amount  in  controversy  not  being  over  $500,  a  class  of  cases 
exists  where  no  remedy  has  been  provided. 

Because  it  is  not  clear  that  the  said  act  confers  upon  the 
State  Courts  jurisdiction  of  such  suits.  Hence  the  registry 
of  his  trade  mark  as  provided  by  said  act  would  afford  the 
complainant  no  protection. 

If  the  complainant  discard  the  fact  of  registry,  bring  his 
suit  in  the  State  Courts,  (unless  he  had  acquired  a  property 
in  the  mark  by  use,)  he  could  obtain  no  footing  there. 

By  the  act  of  "  70"  one  who  invents  or  appropriates  a  new 
trade  mark  and  registers  the  same  is  promised  protection, 
irrespective  of  the  question  of  use  of  the  marji.  If  he  can- 
not have  protection  in  the  United  States  Courts,  he  cannot 
have  it  anywhere,  and  the  act  of  1870  becomes  a  dead  letter. 

He  has  paid  the  Government  a  fee  of  $25,  for  registry  of 
his  trade  mark  in  consideration  of  protection. 

The  Government  has  received  his  money  ^nd  withholds 
the  consideration. 

It  is  respectfully  submitted  that  the  demurrer  should  be 
overruled. 

Swing,  J. — The  demurrer  is  that  this  court  has  no  juris- 
diction of  the  case. 

The  ground  of  the  demurrer  is  that  the  parties  are  both 
residents  of  the  State  of  Ohio,  and  that  there  is  no  act  which 
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confers  upon  the  United  States  Courts  jurisdiction  of  the 
subject  matter  in  such  a  case. 

The  act  of  1870,  Eev.  Stat,  sec.  629,  p.  Ill,  gives  the 
Circuit  Court  jurisdiction  of  all  suits  under  the  copyright 
and  patent  laws. 

If  the  trade  mark  law  is  in  any  fair  sense  a  copyright  law, 
the  act  gives  jurisdiction. 

Tlie  only  provision  of  the  Constitution  which  in  any  wise 
bears  on  the  power  of  Congress  to  pass  laws  respecting  trade 
marks,  or  to  protect  them,  is  the  following,  viz. :  Section  8, 
of  article  1,  of  the  Constitution  of  the  United  States.  "The 
Congress  shall  have  power:  to  promote  the  progress  of  sci- 
ence and  useful  arts,  by  securing  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries." 

"Also  to  make  all  laws  which  shall  be  necessary  and  pro- 
per for  carrying  into  execution  the  foregoing  powers." 

There  is  no  other  clause  of  the  Constitution  which  vests 
in  Congress  the  power  to  grant  to  authors  an  exclusive  right 
to  their  writings,  and  Congress  in  legislating  on  this  ques- 
tion undoubtedly  drew  their  power  from  this  section. 

The  copyright  and  trade  mark  laws  all  come  from  the 
same  source.  So  if  the  trade  mark  act  of  1870  be  a  copy- 
right law,  then  the  court  has  jurisdiction  without  reference 
to  residence  or  the  amount  in  controversy. 

The  clause  jr  words  in  section  4942,  of  the  copyright  and 
trade  mark  law,  viz. :  "  shall  be  liable  to  an  action  on  the  case 
for  damages  for  such  wrongful  use  of  such  trade  mark,  at 
the  suit  of  the  owner  thereof;  and  the  party  aggrieved  shall 
also  have  his  remedy  according  to  the  course  of  equity  to 
enjoin  the  wrongful  use  of  his  trade  mark  and  to  recover 
compensation  therefor  in  any  court  having  jurisdiction  over 
the  person  guilty  of  such  wrongful  use,"  does  not  limit  this 
jurisdiction. 
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But  there  may  be  a  general  extending  of  the  right  to  sue; 
that  is,  where  there  is  a  general  jarisdiction  in  the  courts  of 
the  United  States  you  may  go  into  any  State  Court.  This 
section  4942  may  be  an  enlargement,  but  is  not  a  limitation 
of  the  jurisdiction. 

But  aside  from  this  act,  section  1,  chapter  187  of  the  act 
of  March  3,  1875,  provides:  "That  the  Circuit  Courts  of  the 
United  States  shall  have  original  cognizance,  concurrent  with 
the  coui*ts  of  the  several  States,  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  arising  under  the  Constitution  or  laws  of  the 
United  States,"  etc.  The  clause  granting  jurisdiction  is 
without  limitation  as  to  residence.  It  only  limits  the 
amount  in  controversy.  The  remaining  clauses  are  wholly 
disjunctive. 

The  first  three  clauses  are  without  qualification  as  to 
citizenship.  Then  follows  the  clause  when  there  shall  be 
controversies  of  citizens  of  diiferent  States.    . 

In  the  present  case  the  right  is  derived  exclusively  from  a 
law  of  the  United  States.  In  this  statute  no  citizenship  is 
requisite,  and  if,  in  this  case,  it  is  a  suit  of  a  civil  nature 
at  common  law  or  in  equity,  the  jurisdiction  vests  in  the 
Circuit  Court,  whenever  the  amount  in  controversy  is  over 
$500.  If  the  suit  arises  under  the  Constitution  or  a  law  of 
the  United  States,  the  jurisdiction  is  then  vested  without 
respect  to  the  amount. 

The  authorities  upon  the  question  at  issue  are  very  limited, 
and  not  a  single  case,  in  which  the  question  has  been  raised, 
has  been  cited  by  counsel. 

The  point  at  issue  is  argued  for  the  first  time  de  novo.  It 
has  been  ably  argued. 

I  have  looked  into  every  book  and  in  all  reported  decisions, 
and  have  been  unable  to  find  anything  in  which  the  question 
has  been  determined. 
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In  Bump's  Treatise,  Law  of  Patents,  Trade  Marks  and 
Copyrights,  it  seems  to  be  taken  for  granted  that  the  Circuit 
Court  has  jurisdiction. 

I  find  that  in  the  index,  under  the  head  of  Circuit  Courts 
is  "Original  jurisdiction  in  patent  cases,  page  13,"  "in  copy- 
right cases  13,"  "  in  trade  mark  cases  13,"  "  without  regard 
to  citizenship,  page  13."  And  he  has  classed  it  there  with- 
out regard  to  citizenship.  Turn  to  the  pages  referred  to  in 
the  index,  and  we  find  a  copy  of  the  trade  mark  act.  Turn 
to  page  349 — where  he  speaks  of  the  jurisdiction — he  simply 
copies  section  4942  of  the  act. 

When  we  go  back  to  his  index  and  look  under  the  head  of 
"Trade  marks,"  we  find  "  Remedy  in  State  Courts  preserved." 
See  page  250,  on  which  page  he  quotes  section  4945  of  the 
statute  of  1870,  R.  S.,  chap.  2.  Now,  if  we  examine  that 
section,  we  find  that  it  provides  again:  "Nothing  in  this 
chapter  shall  prevent,  lessen,  impeach,  or  avoid  any  remedy 
at  law  or  in  equity,  which  any  party  aggrieved  by  any  wrong- 
ful use  of  any  trade  mark  might  have  had  if  the  provisions 
of  this  chapter  had  not  been  enacted."  So  it  is  clear  that  he 
regards  the  jurisdiction  which  the  Circuit  Court  has  addi- 
tional to  that  possessed  by  the  State  Courts,  and  that  the 
Circuit  Court  has  jurisdiction  without  reference  to  the  resi- 
dence of  the  parties  or  the  amount  in  controversy. 

When  we  come  to  look  at  the  trade  mark  law  (Revised 
Statutes,  Title  60,  page  953,)  we  find  that  the  title  thereof  is 
"Patents,  Trade  Marks  and  Copyrights."  And  then  follows, 
"Chapter  One,  Patents;"  "Chapter  Two,  Trade  Marks;" 
"Chapter  Three,  Copyrights;"  and  the  sections  are  numbered 
continuously  from  the  beginning  of  chapter  one,  through 
chapters  two  and  three. 

The  demurrer  is  overruled. 

Bee  case  of  Leid^rsdarf  v.  Flinty  Dyer,  J.,  (E.  D.  of  Wisconsin,  Nov., 
1878»)  C.  L.  J.,  vol.  7,  c.  405,  deciding  to  the  contrary,  where  Hablak  , 
Ass.  J.  S.  C,  concurred,  on  the  hearing,  with  the  district  judge.    [Reporter j' 
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GEORGE  A.  HAWLET  vs.  JOHN  KEPP. 

OiBotnr  CouET— Westebn  Disteiot  of  Michigan— Apml 

13,  1878. 

A8817HF8IT — FLEA   IN   ABATEMENT  AND   DEMIJRBEB. 
1.  JUKIBDICTIOIT — ColSfBTRTJCTION  OF  ACT  OP  1875,  AJXJ>  IItH  SECTION  OP 

JuDiciABT  Act — Citizenship. — ^The  mere  fact  that  the  subject  matter  of 
a  snit  has  been  transferred  for  the  purpose  of  giving  jurisdiction  to  this 
court,  will  not  defeat  Jurisdiction,  provided  there  has  been  a  bona  fide  sale 
and  transfer  by  which  the  transferee  becomes  the  real  owner  and  thereby 
the  party  to  the  suit. 

2.  Gekebal  "Rule. — It  is  a  general  rule  that  suit  may  be  maintained  in 
the  name  of  a  person  who  is  the  holder  of  a  negotiable  promissory  note, 
though  he  has  no  interest  therein,  provided  it  is  brought  for  the  benefit 
and  by  direction  of  the  real  owner. 

^.  Exception  to  Such  Ritlb. — But  such  rule  cannot  be  applied  when 
the  question  of  jurisdiction  is  to  be  determined  under  the  act  of  Congress 
in  question. 

The  facts  are  fully  stated  in  the  opinion. 

• 

McLaren  <k  Jennings^  for  plaintiff. 

Mr.  ffayty  for  defendant. 

WiTHEY,  J. — Suit  by  plaintiff,  a  citizen  of  Illinois,  against 
defendant,  a  citizen  of  Michigan,  upon  three  promissory  notes 
executed  by  Wm.  Markus  &  Co.,  of  Muskegon,  in  this  state, 
payable  to  the  order  of  defendant  at  the  same  place,  and  by 
him  endorsed  and  delivered  to  Kauffman,  who  endorsed  and 
delivered  th>»m  to  Ives  &  Son,  of  Detroit,  and  who,  it  is 
alleged,  endorsed  and  delivered  the  notes  to  plaintiff.  De- 
fendant pleaded  the  general  issue,  and  gave  notice  of  special 

12 
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defense.  He  also  interposed  a  plea  in  abatement,  setting  up 
that  all  the  makers  and  endorsers  of  the  notes  are  citizens  of 
Michigan;  that  Ives  &  Son,  while  holders  of  the  notes, 
brought  suit  on  them  in  the  State  court  at  Detroit  against 
the  makers  and  endorsers,  Kauffman  and  defendant,  and 
obtained  judgment  for  the  full  sum  of  the  notes  with  interest 

That  after  such  judginent  the  suit  was  discontinued  as  to 
defendant  Kepp  therein,  and  later  an  order  was  obtained  by 
Ives  &  Son  granting  them  leave  to  withdraw  the  notes  from 
the  files;  and  still  later  they  obtained  an  order  vacating  the 
judgment  as  to  all  the  defendants  therein  except  Kauffman. 
Thereafter  this  suit  was  brought  by  plaintiff,  to  whom  Ives 
&  ^n  endorsed  and  delivered  the  notes  subsequent  to  the 
aforesaid  proceedings.  That  plaintiff  is  not  a  bona  Jide 
holder  and  for  a  valuable  consideration ;  has  no  property  or 
interest  in  said  notes  or  their  proceeds,  but  his  name  is  being 
used  for  the  sole  purpose  of  enabling  Ives  &  Son  to  bring 
suit  in  this  court,  who  are  the  real  owners  of  the  notes,  and 
for  whose  interest  and  behalf  this  suit  is  prosecuted.  To  the 
plea  in  abatement  a  general  demurrer  has  been  interposed. 

The  question  is  one  of  proper  parties  to  give  this  court 
jurisdiction.  Prior  to  the  act  of  March  3,  1875,  defin- 
ing the  jurisdiction  of  the  Circuit  Courts  of  the  United 
States,  it  was  several  times  held  by  the  Supreme  Court  that 
where  the  assignor  of  the  subject  matter  of  the  suit  is  the 
real  party  in  the  suit,  and  the  plaintiff  on  the  record  but 
nominal  and  colorable,  his  name  used  merely  for  the  purposes 
of  jurisdiction,  the  suit  is  then  a  controversy  between  the 
former  or  real  plaintiff  and  the  defendant,  notwithstanding 
the  assignment  or  transfer,  and  not  between  the  plaintiff  in 
the  record  and  the  defendant.  Barney  v.  Baltimore  City,  6 
Wat.  280;  Smith  v.  Kemoch-en,  7  How.  216,  and  other  cases 
therein  cited.  If  the  rule  applied  before  the  act  of  1875  is 
to  govern,  then,  under  the  facts  admitted  by  the  demurrer. 
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Ives  &  Son  are  real  plaintiffs,  and  as  they  and  defendant  are 
citizens  of  the  same  State,  this  court  has  no  jurisdiction. 
Ives  &  Son  endorsed  and  delivered  the  notes  after  due  to 
plaintiff  without  consideration,  and  for  the  sole  purpose  of 
enabling  suit  to  be  brought  in  this  court,  the  interest  in  the 
notes  and  their  proceeds  remaining  in  Ives  &  Son.  The  law* 
of  1875  retains,  in  substance,  the  provision  of  the  11th  sec- 
tion of  the  judiciary  act,  that  the  matter  in  disj^ute  must 
exceed  the  sum  or  value  of  $500,  and  that  the  suit  must  be 
"between  a  citizen  of  the  State  where  it  is  brought  and  a 
citizen  of  another  State."  The  change  in  language  in  the 
law  of  1875  is  this:  It  must  be  a  suit  "in  which  there  shall 
be  a  controversy  between  citizens  of  different  States."  Under 
the  facts  stated  in  the  plea  in  abatement,  it  is  manifest  the 
controversy  is  between  Ives  &  Son  and  defendant,  and  not 
between  the  nominal  plaintiff  and  defendant.  But  it  is  said 
the  law  of  1875  expressly  excepts  from  the  operation  of  the 
clause  quoted  above,  "promissory  notes  negotiable  by  the 
law  merchant,  and  bills  of  exchange."  The  language  is: 
"Nor  shall  any  Circuit  or  District  Court  have  cognizance  of 
any  suit  founded  on  contract  in  favor  of  an  assignee,  unless 
a  suit  might  have  been  prosecuted  in  such  court  to  recover 
them  if  no  assignment  had  been  made,  except  in  cases  of 
proraissoi*y  notes  negotiable  by  the  law  merchant,  and  bills 
of  exchange."  , 

Is  this  case  within  the  exception?  It  would  be  if  the  suit 
was  one  in  which  there  is  a  controversy  between  citizens  of 
different  States;  that  is  fundamental.  In  suits  of  this  nature 
two  things  are  absolutely  necessary  to  give  jurisdiction  to 
this  court,  no  matter  what  other  considerations  may  be 
involved:  1.  The  matter  in  dispute  must  exceed  five  hun- 
dred dollars  exclusive  of  costs.  2.  The  subject  matter  of  the 
suit  must  involve  a  controversy  between  citizens  of  different 
States.     One  of  the  things  are  wanting  in  this  suit,  for  the 


180       I  CIRCUIT  COURT.  [April, 

Hawley  y.  Eepp. 

controversy  is  really  between  Ives  &  Son  and  defendant,  both 
citizens  of  Michigan. 

The  mere  fact  that  the  subject  matter  of  a  suit  has  been 
transferred  for  the  purpose  of  giving  jurisdiction  to  this 
court,  will  not  defeat  jurisdiction,  provided  there  has  been  a 
iona  fide  sale  and  transfer,  by  which  the  transferee  becomes 
the  real  owner  and  thereby  the  party  to  the  suit.  6  Wal. 
280.  Again,  it  is  a  general  rule  that  suit  may  be  maintained 
in  the  name  of  a  person  who  is  holder  of  a  negotiable  prom- 
issory note,  though  he  has  no  interest  therein,  provided  it  is 
brought  for  the  benefit  and  by  direction  of  the  real  owner. 
15  Wend.  640;  11  Wend.  27;  But  such  rule  cannot  be 
applied  when  the  question  of  jurisdiction  is  to  be  determined 
under  the  act  of  Congress  in  question. 

Demurrer  overruled,  and  judgment  on  the  plea  in  abate- 
ment, dismissing  the  cause  for  want  of  jurisdiction. 
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GREEN  AND  Othebs. 

CmCUlT  COUET — NORTHERK  DiSTBIOT  OF  MICHIGAN — MaT  22, 

1878. 

FLEA    IN   ABATEMENT  TO   JtTBISDIOTION. 

FOBEIGN  COBFORATION— A  CiTIZBN  OF  ONE  StATB  SxJBD  AS  DEFEND- 
ANT WHO  Claims  to  be  a  Citizen  of  Another— Service — Jurisdic- 
tion.— ^Where  a  foreign  citizen  (corporation)  sued  a  person  in  the  Circuit 
Court  of  the  United  States,  and  had  service  upon  him  as  a  citizen  of. 
Michigan,  when,  in  fact,  it  turned  out  that  he  was  at  time  of  such  service 
a  citizen  of  Illinois :  Held,  that  the  service  was  good,  and  a  demurrer  to 
a  plea  setting  up  such  defense  was  sustained. 

T.  J.  O'Brien,  for  plaintiff. 
X.  M.  Keeting,  for  defendant. 
The  facts  are  set  out  fully  by 

WiTHEY,  J. — Plaintiff  is  a  corporation  created  and  doing 
business  in  Canada  under  the  laws  thereof,  and  consequently 
a  citizen  of  sueh  foreign  State.  The  declaration  states  such 
facts  and  avers  that  defendants  are  citizens  of  Michigan. 
SerWce  was  had  on  defendant  Green  alone;  the  other  defend- 
ants are  not  necessary  parties  and  have  not  appeared. 

Defendant  Green  has  interposed  by  way  of  plea  in  abate- 
ment that  he  is  a  citizen  of  Illinois  and  not  of  Michigan,  to 
which  plea  a  demurrer  has  been  filed.  The  single  question 
is  whether  it  affects  the  jurisdiction  of  the  court  that  Green 
is  alleged  to  be  a  citizen  of  Michigan,  when,  in  fact,  he  is  a 
citizen  of  Illinois,  service  having  been  made  within  this  dis- 
trict where  defendant  was  found* 
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We  are  of  opinion  that  demurrer  should'  be  sustained. 
This  court  has  jurisdiction  of  suits  in  which  there  exists  "a 
controversy  between  citizens  of  a  State  and  foreign  States, 
citizens  or  subjects."  Act  of  Marcli  3,  1875,  18  Stat.  470. 
Such  is  this  case.  But  the  same  act  provides  that,  "no  civil 
enit  shall  be  brought  before  either  of  said  courts,"  (circuit  or 
district)  "  against  any  person  by  an  original  process  or  pro- 
ceeding in  any  other  district  than  that  whereof  he  is  an  in- 
habitant, or  in  which  he  shall  be  found  at  the  time  of  serving 
process."  The  facts  are,  plaintiff  is  a  citizen  of  the  dominion 
of  Canada,  defendant  a  citizen  of  Illinois,  and  this  is  a  suit 
in  which  there  is  a  controversy  between  them.  So  far  the 
case  satisfies  the  provisions  of  the  statute  as  to  jurisdiction. 
A  further  fact  is  that  defendant  is  not  an  inhabitant  of  this 
district,  but  is  found  at  the  time  of  the  service  of  process 
within  the  district,  and  served,  and  this  satisfies  the  only 
other  provision  of  the  statute  involved  in  order  to  give  un- 
questioned jurisdiction.  TLe  clear  import  of  the  act  of 
Congress  is  to  give  to  an  alien  the  right  to  sue  a  citizen  of 
any  State  of  the  Union  in  the  Circuit  Court  of  any  district 
where  the  defendant  is  found  and  served.  If  such  is  not  the 
statute,  then  so  long  as  defendant  absents  himself  from  the 
State  of  which  he  is  a  citizen,  he  cannot  be  sued  in  a  Federal 
Court,  whereas  it  was  the  clear  intention  to  provide  otherwise. 

We  are  aware  that  it  has  been  held,  under  the  eleventh 
section  of  the  judiciary  act,  that  it  is  necessary  to  state  in 
the  declaration  of  what  particular  States  the  respective  par- 
ties are  citizens  in  order  to  advise  the  court  of  such  facts  as 
show  jurisdiction.  Hodgson  v.  Bowerbank^  5  Cranch,  303; 
Wilson  V.  The  City  Bank^  3  Sumn.  422.  But  in  those  and 
other  cases,  where  the  language  of  the  court  tends  to  convey 
the  same  view,  the  facts  and  the  question  were  quite  unlike 
those  in  the  case  at  bar.  The  declaration  contains  the  neces- 
sary averments  as  to  citizenship  of  the  pai'ties.     Tlie  plea 
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Btate8  BO  fact  showing  want  of  jurisdiction,  but  merely  want 
of  accuracy  as  to  the  State  of  which  defendant  is  a  citizen. 
It  is  quite  immaterial  that  defendant  is  a  citizen  of  some 
other  State  than  Michigan,  so  long  as  he  was  found  and 
seized  within  the  district. 

Demurrer  sustained,  with  leave  to  defendant  to  plead  over. 


In  ee  SAM'L  D.  JACKSON. 

DisrrRioT  Coubt — Westebn  Distbiot  of  Michiqak — 

Mat  22,  1878. 

habbas  c0bpu8. 

1.  Pebsou  Chaboed  with  Cbivb — Dbm  Ain>  on  Executive  Authobitt 
OF  Anothbb  State. — The  Constitation  provides  that  a  person  charged 
with  crime,  who  shaU  flee  from  Justice  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from  which  he 
fled,  be  delivered  up. 

2.  What  is  Required  to  be  Shown  Undeb  this  Provision. — Before 
the  executive  of  a  State  is  authorized  to  issue  his  warrant  to  cause  to  be 
arrested  and  secured  a  person  charged  in  another  State  with  crime,  it 
should  be  shown  by  evidence,  making  a  prima  facie  case,  that  such  per- 
son has  fled  from  the  demanding  State— and  this  must  be  done  by  compe- 
tent evidence.  The  fact  of  fleeing  lies  at  the  foundation  of  the  right  to 
issue  a  warrant  of  extradition. 

8.  Certificate  of  Demanding  Govebnob. — ^The  certificate  of  the 
governor,  demanding  such  person  upon  the  ground  of  his  having  fled 
from  justice,  is  no  evidence  of  the  fact. 

4.  What  is  Proof. — ^To  prove  that  such  a  person  has  fled  from  justice 
BO  as  to  enable  the  governor  to  have  his  demand  for  extradition  complied 
with,  it  is  necessary  to  present  with  such  demand  a  copy  of  an  indictment, 
or  an  affidavit  made  before  some  magistrate  charging  the  person  demanded 
with  having  committed  a  crime,  and  this  should  be  certifled  as  authentic 
by  the  governor  demanding  such  person. 
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The  facts  are  fally  stated  in  the  opinion. 
Nam«s  of  counsel  do  not  appear  in  the  record. 

• 

WiTHEY,  J. — The  constitutional  provision  that  "a  person 
charged  in  any  State  with  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  State,  shall,  on  demand  of  the  ex- 
ecutive authority  of  the  State  from  which  he  fled,  be  delivered 
up  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime,"  is  supplemented  by  an  act  of  Congress  providing  the 
mode  of  eflTecting  the  extradition.  The  act  of  1793,  Revised 
Statutes,  section  5278,  provides  that  "Whenever  the  execu- 
tive authority  of  any  State  demands  a  person  as  a  fugitive 
from  justice,  of  the  executive  authority  of  a  State  to  which 
such  person  has  fled,  and  produces  a  copy  of  an  indictment 
found,  or  an  affidavit  made  before  a  magistrate,  charging  the 
person  demanded  with  having  committed  a  crime,  certified 
as  authentic  by  the  governor  of  the  State  from  whence  the 
person  so  charged  has  fled,  it  shall  be  the  duty  of  the  execu- 
tive of  the  State,  to  which  such  person  has  fled  to  cause  him 
to  be  arrested  and  secured,  and  to  cause  notice  of  his  arrest 
to  be  given  to  the  executive  authority  of  the  State  making 
such  demand,  or  to  the  agent  of  such  authority  appointed  to 
receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear." 

1.  It  must  appear  and  be  shown  that  the  person  has  fled 
from  the  demanding  State  and  from  justice. 

2.  The  person  must  be  demanded  by  the  governor  of  such 
other  State,  as  a  fugitive  from  justice. 

3.  A  copy  of  indictment  found,  or  affidavit,  etc.,  charging 
the  person  with  crime  must  be  presented  and  be  certified  as 
authentic. 

These  things  being  made  to  appear  to  the  executive  of  this 
State,  it  becomes  his  duty  "to  cause  the  person  to  be  arrested 


1878.]  WESTERN  MICHIGAN.  185 

In  re  Jackson. 

and  secured,  for  the  purposes  of  rendition.  What  was  shown 
to  the  executive  of  the  State  of  Michigan  upon  the  applica- 
tion for  the  warrant  of  extradition  is  not  before  the  court. 

Jackson  has  petitioned  for  a  writ  of  habeas  corpus  upon 
the  alleged  ground  that  he  has  been  arrested  and  is  held  in 
custody  in  violation  of  the  Constitution  and  laws  of  the 
United  States,  specifying  several  causes.  Bev.  Stat.  U.  S., 
sec.  753. 

Every  citizen  deprived  of  his  liberty  is  entitled,  upon  pe- 
tition setting  forth  a  sufficient  showing,  to  the  writ  in  order 
that  the  cause  of  his  arrest  and  detention  may  be  inquired 
into.  To  the  writ  Hollis  C.  Pinkham,  having  said  Jackson 
in  custody,  has  made  return  that  he  is  the  agent  of  the  State 
of  Massachusetts,  named  in  the  warrant  of  the  executive  of 
Michigan,  and  to  him  directed,  a  copy  of  which  warrant  is 
made  part  of  the  return;  that  by  virtue  thereof  he,  as  such 
agent,  has  said  Jackson  in  custody,  and  that  the  true  cause 
of  such  imprisonment  and  detention  of  Jackson  is  set  forth 
and  fully  appears  in  said  warrant. 

The  right  to  hold  the  relator  depends  wholly  upon  the 
sufficiency  of  the  warrant  of  extradition  on  its  face,  and 
nothing  else,,  and  with  our  present  views  we  should  not  be 
disposed  to  look  behind  the  warrant. 

The  warrant  recites  proceedings  anterior  to  its  issuance, 
and  upon  which  the  executive  based  his  action,  with  a  view 
to  show  ths,tji>rimayiicie  the  requirements  of  the  act  of  Con- 
gress had  been  complied -with,  which  made  it  the  duty  of  the 
governor  to  issue  his  warrant  of  extradition.  Among  other 
things  the  warrant  recites  that  Pinkham  is  agent  of  the  State 
of  Massachusetts  to  receive  and  remove  Jackson,  the  presen- 
tation of  an  authentic  copy  of  an  indictment  charging  Jack- 
son with  crime  in  that  State,  and  a  demand  by  the  governor 
of  that  State  on  the  executive  of  Michigan. 
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The  warrant  does  not  state  that  it  has  been  satisfactorily 
shown  to  the  governor  of  Michigan  that  Jackson  has  fled 
from  the  State  of  Massachnsets  or  from  justice. 

What  it  recites  on  tliat  subject  is  that  the  executive  of 
Massachusetts  '^  has  by  letters  under  his  hand  and  made  pat- 
ent by  the  great  seal  of  the  State,  represented  to  me  that  one 
Samuel  D.  Jackson  has  fled  from  justice  in  said  State  of 
Massachusetts."  Is  this  sufiicient  on  the  face  of  the  warrant 
to  show  jprima  fade  that  Jackson  has  fled  from  justice  or 
from  Massachusetts? 

The  Constitution  declares  that  "a  person  charged  with 
crime,  who  shall  flee  from  justice  and  be  found  in  another 
State,  shall  on  demand  of  the  executive  authority  of  the  State 
from  which  he  fled,  be  delivered  up." 

Now  it  is  manifest  that  before  the  executive  of  Michigan 
is  authorized  to  issue  his  warrant  to  cause  to  be  arrested  and 
secured,  a  person  charged  in  another  State  with  crime,  it 
should  be  shown  by  evidence  making  2k  prima  facie  case  that 
such  person  has  fled  from  the  demanding  State.  This  should 
be  shown  by  competent  evidence,  as  the  fact  of  fleeing  lies 
at  the  foundation  of  the  right  to  issue  a  warrant  of  extradi- 
tion. The  certificate  of  the  demanding  governor  is  no  evi-, 
dence  of  the  fact.  Neither  the  act  of  Congress  nor  any  rule 
of  evidence  makes  his  certificate  evidence  of  such  fact.  The 
act  of  Congress  makes  it  the  duty  of  the  executive  of  the 
State  "to  which  such  person  has  fled"  to  cause  him  to  be 
arrested  and  secured.  The  mere  fact  that  a  citizen  of  Michi- 
gan has  been  charged  with  crime  and  indicted  in  another 
State,  is  not  legally  sufiicient  to  authorize  the  arrest  and 
extradition  of  such  citizen.  He  may  be  charged  with  crime, 
and  indicted  in  a  State  into  which  he  has  never  entered  or 
was  never  in,  and  from  which,  therefore,  he  never  fled.  It 
is  as  essential  to  the  right  of  arrest  and  extradition  to  prove 
to  the  satisfaction  of  the  governor  of  Michigan  that  the  per- 


V 

I 


1878.]  WESTEKN    MICHIGAN.  187 

Jnrtf  Jackson. 

.  • 

son  charged  with  crime  has  fled  from  justice  as  to  prove  that 
he  is  charged  with  a  crime  in  such  other  State.  The  latter 
is  suflSciently  proved  in  either  of  the  two  methods  provided 
by  the  law  of  Congress;  by  copy  of  an  indictment,  or  by  an 
affidavit  made  before  some  magistrate  charging  the  per- 
son demanded  with  having  committed  a  crime,  certified  as 
authentic  by  the  demanding  governor.  No  provision  is  made 
as  to  the  method  of  proving  that  the  person  demanded  as  a 
fugitive  has  fled  from  justice.  But  when  the  Constitution 
says  a  person  charged  with  crime  ^^^who  shall  flee  from  j^ts- 
tice^^  shall  be  delivered  up,  the  converse  is,  that  a  person  charged 
with  crime  who  shall  not  have  fled  from  justice  shall  not  be 
delivered  up  to  be  removed.  Hence  it  is  essential  that  it  be 
shown  that  the  accused  is  a  fugitive  from  justice,  and  when 
such  person  represents  by  petition  to  a  court  that  he  is  un- 
lawfully deprived  of  his  liberty,  if  the  court  may  act  at  all, 
it  is  a  material  inquiry  whether  the  governor's  warrant  is 
prima  facie  sufficient  to  justify  the  arrest  and  removal. 

The  evidence  that  the  person  has  fled  from  justice  must 
not  only  be  satisfactory  to  the  governor,  but  must  be  legally 
sufficient  before  the  executive  authority  can  be  exercised.  He 
.  cannot  act  upon  rumor  nor  upon  the  mere  representation  of 
a  person,  nor  upon  the  demanding  Governor's  certificate.  It 
should  be  sworn  evidence,  such  as  will  authorize  a  warrant 
of  arrest  in  any  other  case. 

Had  the  governor  of  Michigan  stated  in  his  warrant  of 
arrest  and  removal  that  it  has  bee^  satisfactorily  shown  to 
him  that  Jackson  had  fled  from  justice,  or  was  a  fugitive 
from  justice  from  Massachusetts,  such  statement  would  be 
prima  faxsie  sufficient  and  possibly  conclusive.  There  are 
judgments  which  seem  well  considered,  holding  the  warrant 
would,  if  prima  fa^e  sufficient,  be  conclusive,  and  that 
courts  will  not  go  behind  it  in  such  cases.  But  it  is  mani- 
fest  if  the  warrant  fails  to  recite  or  state  any  conclusion  of 
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the  executive  issuing  it,  that  the  person  charged  has  fled, 
and  recites  only  that  the  demanding  governor  has  so  repre- 
sented, that  the  warrant  is  not  legally  sufficient  to  authorize 
an  arrest  and  extradition.  It  is  a  common  principle  that  a 
process  of  arrest  must  be  legally  sufficient  on  its  face.  We 
are  called  upon  to  say  whether  the  warrant  of  extradition  is 
prima  facie  sufficient  under  the  Constitution  and  laws  of 
Congress,  and  we  are  of  opinion  that  it  is  not.  The  ques- 
tion is  in  principle  within  the  case  of  Ex  parte  Ttiarntoii^  9 
Texas,  635.  The  warrant  recited  that  it  had  been  repre- 
sented and  made  known  by  the  demanding  governor  of 
Arkansas  to  the  governor  of  Texas,  that  Thornton  stands 
charged  with  the  crimo  of  forgery  and  had  fled  from  justice 
in  the  State  of  Arkansas  and  taken  refuge  in  the  State  of 
Texas;  it  failed  to  state  that  such  representation  was  accom- 
panied by  an  authenticated  copy  of  an  indictment,  etc., 
charging  the  relator  with  crime,  and  for  that  reason  the  war- 
rant was  held  defective  and  insufficient.  ThUt  it  showed  the 
governor  of  Texas  had  acted  on  the  mere  representation  of 
the  demanding  governor.  The  exact  point  in  the  case  at  bar 
was  not  raised,  but  if  such  representation  by  the  demanding 
governor  is  not  sufficient  for  one  purpose  it  is  not  as  to  any 
other  material  fact. 

Tlie  State  v.  Sclilemn^  4  Harrington,  577,  has  been  cited. 
It  was  ruled  in  that  case  that  "the  warrant  of  the  executive 
under  the  great  seal  of  the  State,  reciting  the  facts  necessary 
under  the  act  of  Congress  to  give  him  jurisdiction  of  the 
case,  would,  at  the  hearing  of  the  habeas  corpus,  be  conclu- 
sive evidence  of  the  existence  of  those  facts,  of  his  judgment 
in  relation  to  them,  and  of  a  compliance  with  the  Constitu- 
tion of  the  United  States  and  of  the  act  of  Congress." 

This  view  has  not  always  been  acquiesced  in  by  the  courts; 
but  assuming  the  judgment  to  be  correct,  "the  facts  neces- 
sary" to  give  the  executive  jurisdiction  must  be  stated  or 
recited  in  the  warrant. 


1878.J  WESTERN  MICHIGAN.  189 

In  re  Jackson. 

Several  cases  have  been  cited  as  controlling  the  case  at  bar, 
holding  certain  things  only  are  essential  to  be  shown  to  ren- 
der it  the  duty  of  the  executive  on  whom  the  demand  is 
made  to  remand,  and  that  inasmuch  as  evidence  that  the 
party  has  fled  from  justice  is  not  stated  to  be  one  of  the 
essential  matters,  therefore  it  is  claimed  not  necessary  either 
to  show  such  fact  or  to  recite  in  the  warrant  any  conclusion 
by  the  executive  as  to  the  fact.  Those  cases  were  decided 
on  the  questions  raised  therein  and  are  authority  only  as  to 
those  questions. 

CJourts  not  unfrequently  lay  down  general  rules  not  necessary 
to  the  decision  of  the  case  being  considered,  and  which  there- 
fore often  fail  to  stand  the  test  when  a  different  question,  not 
anticipated  or  considered,  is  presented.  The  relator  must  be 
discharged.  "We  do  not  suppose  his  discharge  will  have  the 
necessary  effect  to  defeat  his  extradition,  if  in  fact  he  has  fled 
from  justice.  Doubtless  the  executive,  upon  a  renewed  appli- 
cation, can  reconsider  the  case  and  issue  a  second  warrant,  for 
which  there  is  precedent.  But  certainly  unless  it  is  shown 
that  the  relator  was  in  Massachusetts  at  or  about  the  time 
when  the  offense  is  charged  to  have  been  committed  and  has 
since  that  time  departed  that  State,  there  would  be  no  just 
or  legal  ground  for  saying  he  had  fled  from  justice  in 
Massachusetts. 

The  State  of  Massachusetts  enacts  that  no  person  should 
be  surrendered  to  the  authority  of  another  State  unless  there 
is  sworn  evidence  "  that  the  party  charged  is  a  fugitive  from 
justice.'' 

In  Pennsylvania  it  is  said  the  practice  is  to  issue  the  war- 
rant of  surrender  whenever  a  requisition  is  supported  by 
indictment,  etc.,  "and  by  an  affidavit  that  the  defendant  has 
fled  from  such  State  into  one  where  the  warrant  is  demanded" 
— 6  Penn.  Law  Journal,  412;  see,  also,  Hurd  on  Habeas 
Corpus,  page  606,  where  it  is  said  "  there  must  be  an  actual 
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fleeing  from  justice,  and  of  this  the  governor  of  the  State 
of  whom  the  demand  is  made  should  be  eatistied."  See, 
also,  Ex  parte  Joseph  Smithy  3  McLean,  121. 

Tlie  importance  of  adhering  to  the  views  expressed  could 
be  made  apparent  by  referring  to  many  cases  where  indict- 
ments have  been  found  in  one  State  upon  no  evidence  or 
upon  wholly  insuflicient  evidence,  and  where  the  indictment 
subserved  no  end  of  justice.  We  have  in  mind  an  indict- 
ment found  in  a  neighboring  State  against  a  citizen  of  Mich- 
igan upon  wholly  insufficient  evidence  inspired  by  revenge 
and  black-mailing  purposes.  It  was  said  a  late  governor  of 
Michigan  inquired  into  the  facts  and  refused  to  issue  a  war- 
rant. We  noticed  in  the  papers  of  an  adjoining  State,  not 
long  since,  tliat  one  or  more  indictments  had  been  found  by 
a  grand  jury  without  any  evidence  whatever,  on  request  of  a 
prosecuting  officer. 

Such  cases,  considering  the  facility  with  which  indictments 
are  sometimes  obtained,  afford  sufficient  justification  not 
only  to  the  executive  of  a  State  on  whom  a  demand  for  ex- 
tradition is  made,  but  to  tiie  courts  to  see  that  the  case  falls 
within  the  laws. 
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JONES,  Assignee  v.  CLIFTON. 
Ctrcuit  Court — District  of  Kentucky — July,  1878. 

settlement  on  wife  by  husband. 

1.  PowEB  OF  Revocation. — If  a  husband,  not  contemplating  bank- 
ruptcy, but  wholly  free  from  debt,  convey  lands  to  his  wife,  to  her  sepa- 
rate use  free  from  his  control,  the  deeds  reserving  to  the  husband  a  power 
of  revocation  in  whole  or  in  part,  and  a  power  of  appointment  by  deed 
or  will  to  any  uses  or  persons  he  may  designate,  and  he  become  bankrupt 
three  years  afterwards — such  settlement  will  be  upheld  against  the 
assignee  in  bankruptcy. 

2.  If  it  be  omitted  to  insert  a  power  of  revocation  in  a  voluntary  settle- 
ment, this  vrill  be  regarded  in  a  court  of  equity  as  a  suspicious 
circumstance. 

3.  A  court  of  equity  will  protect  a  wife  in  a  settlement  made  by  a  hus- 
band, when  free  of  debt  and  not  thereto  induced  by  fraudulent  motive, 
if  it  confer  any  benefit  on  her.  And  notwithstanding  the  deed  may  not 
contain  every  provision  that  a  chancellor  might  direct  to  be  inserted  in 
a  settlement  ordered  by  himself,  and,  moreover,  has  in  it  reservations 
which  impair  the  full  benefit  of  the  provision  in  favor  of  the  wife,  it  will 
be  sustained  if  any  substantial  benefit  is  conferred  on  her  so  long  as  she 
is  in  the  actual  enjoyment  of  the  same. 

4.  Such  Powers  as  do  not  Pass  under  the  Bankrupt  Act  to  the 
Assignee.— Under  sections  5044  and  5046  powers  of  revocation  and 
appointment  to  be  exercised  by  the  bankrupt  do  not  pass  to  the  assignee. 
Only  the  power  to  sell,  manage,  dispose  of,  sue  for  and  recover,  or  defend 
the  property  and  rights,  passes. 

The  facts  are  stated  in  the  opinion. 

jB.  H,  Bristow  and  Jos.  A,  BeattMy  for  plaintiff. 

B'yv/r  ds  Davie,  for  defendants. 

Ballasd,  J.— r-On  the  8d  of  October,  1872,  the  defendant, 
Chas.  H.  Clifton,  being  then  free  from  debt,  and  with  a 
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fortune  probably  exceeding  two  hundred  and  fifty  thousand 
dollars,  conveyed  to  his  wife,  li^ithout  the  intervention  of  a 
trustee,  a  small  parcel  of  land,  worth  about  seven  hundred 
dollars,  and  assigned  to  her  five  policies  of  insurance  on  his 
life,  each  for  ten  thousand  dollars,  but  at  the  time  not  worth 
more  in  the  aggregate  than  twelve  thousand  dollars.  On  the 
1st  of  April,  1873,  being  still  free  from  debt,  and  with  his 
fortune  very  little  diminished,  he  made  another  conveyance 
to  his  wife,  also  without  the  intervention  of  a  trustee,  of  two 
parcels  of  land,  one  situated  in  the  city  of  Louisville  and 
the  other  in  the  county  of  Jefferson.  The  first  parcel  was, 
at  the  time  of  this  conveyance,  and  still  is,  incumbered  by 
mortgage  to  probably  its  full  value.  The  other  parcel  was 
the  homestead  of  the  ancestors  of  the  grantor,  and  was  esti- 
mated to  be  worth  eighteen  thousand  dollars.  On  this  parcel 
he  afterwards  erected  a  dwelling-house  which  cost  eight 
thousand  five  hundred  dollars. 

By  both  deeds,  and  substantially  in  the  same  tenns,  the 
property  was  conveyed  "to  the  said  Nannie  to  hold  to  her 
and  her  heirs 'forever  as  her  own  separate  estate,  free  from 
the  control,  use,  and  benefit  of  her  husband.''  By  both 
deeds,  and  substantially  in  the  same  terms,  power  and 
authority  were  conferred  on  the  grantee  to  appoint  the  par- 
cels of  land  and  each  or  all  of  them,  or  part  or  parts  of  each, 
as  often  as  she  might  choose  to  exercise  the  same,  to  such 
uses  as  she  might  designate  by  joint  deed  with  her  husband, 
or  by  a  writing  in  the  form  of  and  to  take  effect  as  a  devise 
under  the  statute  of  wills  of  Kentucky;  and  by  both  deeds, 
in  substantially  the  same  terms,  the  grantor  expressly 
reserved  to  himself  power  to  revoke  the  grants  in  whole  or 
in  part,  and  to  appoint  to  any  such  uses  or  pei*sons  as  he 
might  designate  either  by  deed  or  last  will.  In  default  of 
appointment,  or  to  the  extent  that  the  grantor  might  fail  to 
appoint,  each  of  said  parcels  of  land  was  to  remain  to  the 
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grantee  and  her  heirs  forever  as  her  separate  estate,  with  the 
powers  conferred  upon  her  as  above  stated. 

On  the  4th  of  December,  1875,  Clifton  filed  his  voluntary 
petition  in  bankruptcy,  and  was  adjudged  bankrupt  thereon, 
and  the  complainant,  Stephen  £.  Jones,  was  appointed  his 
assignee.  In  October,  1876,  the  assignee  brought  this  suit 
in  equity,  in  which  he  seeks  to  have  both  of  the  above-men- 
tioned deeds  declared  void,  and  thus  the  clouds  removed 
from  his  alleged  title  to  the  parcels  of  land  and  policies  of 
insurance  mentioned  therein. 

The  bill  proceeds  on  three  grounds,  all  more  or  less  con- 
nected, but  still  so  distinct  as  to  require  a  separate  statement: 
First — That  the  making  of  the  two  instruments  was  a  con- 
trivance and  scheme  on  the  part  of  Chas.  H.  Clifton  to  cheat, 
hinder  and  defraud  his  future  creditors.  Second — That  the 
conveyances  having  been  made  by  the  husband  to  the  wife, 
without  the  intervention  of  a  trustee,  are,  because  of  this, 
and  because  of  the  reservations  contained  therein,  especially 
the  absolute  power  of  revocation,  void,  and  so  passed  no 
title  or  interest  to  the  nominal  grantee.  Third — That  by 
operation  of  the  bankruptcy  act  the  property  described  in 
the  instruments,  or,  at  least,  the  powers  of  revocation  therein 
reserved,  passed  to  the  complainant  as  assignee  in  bank- 
ruptcy.    I  shall  examine  each  of  these  grounds  separately. 

The  complainant  has  offered  no  testimony  whatever  of  the 
alleged  fraudulent  intent.  He  does  not  even  allege  that  the 
grantor  at  the  time  the  conveyances  were  executed  owed  any- 
thing. The  uncontroverted  proof  is  that  he  was  then  free 
from  debt;  that  he  was  not  then  engaged  in  trade;  that  he 
did  not  contemplate  engaging  in  trade  or  contracting  debts; 
that  he  was  an  indiscreet  young  man,  who,  though  possessed 
of  a  large  fortune,  might  squander  the  whole  in  reckless 
gaming  and  dissipation;  that  the  settlements  were  made  at 
13 
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the  suggestion  of  his  more  prudent  wife,  and  did  not  embrace 
more  than  one-sixth  of  his  estate. 

That  Clifton  might,  under  these  circumstances,  by  proper 
conveya7ice8^  have  settled  on  his  wife  this  amount  of  prop- 
erty, free  from  all  claims  proceeding  from  his  future  credit- 
ors, or  from  his  assignee,  is  indisputable.  'The  authorities 
everywhere  sustain  such  settlements.  Sexton  v.  Wheaton^  8 
Wheat.  229;  Sinde  v.  Longworth^  11  Wheat.  211;  Haskell  v. 
Bakewell,  10  B.  Mon.  206;  Lloyd  v.  Fulton,  91  TT.  S.  485; 
Smith  V.  Vodges,  92  U.  S.  188.  Authorities  to  the  same 
point  might  be  multiplied  indefinitely. 

The  learned  counsel  of  conaplainant  themselves  do  not  dis- 
pute that  such  settlements  are  generally  unimpeachable. 
Their  contention  is  that  the  settlements  in  controversy  here 
were  not  made  \yj pi*oj>er  conveyances;  that  the  conveyances 
being  made  by  the  husband  to  the  wife  without  the  interven- 
tion of  a  trustee  are  void  in  law,  and  that  by  reason  of  the 
powers  of  revocation  reserved  they  are  void  both  in  law  and 
in  equity. 

It  thus  appears  that  the  complainant  does  not  now  ask 
relief  on  the  ground  of  the  distinct  fraud  alleged.  If  he 
attaches  any  importance  to  the  allegation  of  fraud  contained 
in  his  bill,  it  is  only  because  he  considers  that  a  deed  made 
by  a  husband  to  his  wife,  containing  a  reservation  of  an  abso- 
lute power  to  revoke  it,  is  per  se  fraudulent.  Tlius  consid- 
ered, the  complainant's  first  ground  becomes  blended  with 
the  second,  and  one  and  the  same  with  it;  and  I  proceed, 
therefore,  to  consider  the  second  ground. 

Under  the  common  law  system  the  husband  and  wife  are, 
for  most  purposes,  regarded  as  one  person.  As  a  result  of 
this  legal  unity,  their  contracts  with  each  other,  whether 
executory  or  executed,  in  parol  or  under  seal,  are  void.  This 
doctrine,  it  must  be  confessed,  has  little  foundation  in  reason. 
It  is  wholly  unknown  in  that  enlightened  system  of  juris- 
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prudence  whicli,  coming  down  to  us  from  the  ancient  civili- 
zations,  now  prevails  on  the  continent  of  Europe,  and  it  has 
only  a  faint  recognition  in  the  system  of  equity  jurispru- 
dence which  in  England  and  in  this  country,  has  grown  up 
by  the  side  of  tlie  common  law.  In  equity  the  husband  and 
wife  are  for  many  purposes  treated  as  two  persons.  Whilst 
at  law  all  the  personal  property  of  the  wife  becomes  on  mar- 
riage the  property  of  the  husband,  and  the  entire  manage- 
ment and  profits  of  her  real  estate  pass  to  him,  in  equity  she 
may  not  only  own  and  manage  her  real  and  personal  estate, 
but  she  may  dispose  of  it  free  from  the  control  of  her  hus- 
band. True,  it  was  at  one  time  doubted  whether  any  inter- 
est in  either  real  or  personal  property  could  be  settled  to  the 
exclusive  use  of  a  married  woman,  witliout  the  intervention 
of  trustees;  but  for  more  tlian  a  century  and  a  quarter  it 
has  been  established  in  courts  of  equity  that  the  interven- 
tion of  trustees  is  not  indispensable,  "  and  that  whenever  * 
*  *  property  *  *  ♦  is  settled  upon  a  married  woman, 
either  before  or  after  marriage,  for  her  separate  and  exclusive 
use,  without  the  intervention  of  trustees,  the  intention  of 
the  parties  shall  be  effectuated  in  equity,  and  the  wife's  inter- 
est protected  against  the  marital  rights  of  her  husband,  and 
of  his  creditors  also."  2  Story's  Equity  Jurisprudence,  Sec. 
1380. 

!Nor  is  it  at  all  material  whether  the  settlement  is  made 
by  a  stranger  or  by  the  husband  himself.  In  either  case  the 
trust  will  attach  upon  him,  and  will  be  enforced  in  equity. 
It  is  now  universally  held  that  a  settlement  made  by  a  hus- 
band on  his  wife  by  direct  conveyance  to  her,  will  be  enforced 
in  the  same  manner  and  under  the  same  circumstances  that 
it  wiU  be  when  made  by  a  stranger,  or  when  made  to  a 
trustee  for  her  exclusive  use.  Shejpard  v.  Shejpard^  7  Johns. 
Chy.  56;  Jones  v.  OhencJiainy  10  Gratt.  259;  Sims  v.  liick' 
etSj  35  Ind.  192;  Thompson  y.  MilU^  89  Ind.  532;  Putnam 
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V.  Bicknellj  18  Wis.  335;  Burden  v.  Amperse^  14  Mich. 
91;  Barron  v.  Barron^  24  Vt.  398;  Maraman  v.  Mara- 
man^  4  Met.  (Ky.)  84;   Wallhigford  v.  Allen^  10  Pet.  594. 

All  voluntary  conveyances,  whether  made  wholly  without 
consideration  or  upon  the  meritorious  consideration  of  love 
and  affection,  are  scrutinized  and  regarded  with  some  sus- 
picion in  courts  of  equity,  when  they  are  sought  to  be  im- 
peached by  creditors.  But  I  have  been  referred  to  no  case, 
and  I  have  found  none  which  hints  that  a  reasonable  settle- 
ment made  by  a  husband,  free  from  debt,  on  his  wife  by 
direct  conveyance  to  her,  is  any  more  impeachable  than  when 
it  is  made  through  the  intervention  of  trustees.  Settle- 
ments made  in  either  mode,  when  uncontaminated  by  actual 
fraud,  are  unimpeachable  by  subsequent  creditors. 

It  may  be  admitted  that  a  power  pf  revocation,  inserted 
in  an  assignment  made  by  a  debtor  for  the  benefit  of  his 
creditors,  would  render  such  assignment  constructively  fraud- 
ulent, and  therefore  void.  Biggs  v.  Murray,  2  Johns.  Chy. 
576;  S.  0.  15  Johns.  571;  Tarlack  v.  Marbury,  2  Ver.  510. 
But  such  power  of  revocation  has  never  been  held  to  affect 
a  family  settlement.  On  the  contrary,  in  the  above  case  of 
Biggs  V.  Murray,  Chancellor  Kent  exi)res8ly  declares  that 
"family  settlements  may  often  require  such  powers  of  revo- 
cation to  meet  the  ever-varying  interests  of  family  connec- 
tions." Moreover,  it  is  the  well-settled  practice  in  England 
to  insert  such  powers  in  such  settlements,  unless,  indeed,  the 
sole  object  of  the  settlement  is  to  guard  against  the  extrava- 
gance and  imprudence  of  the  settler.  Indeed,  ever  since 
Lord  flardwicke's  time,  the  failure  of  the  conveyancer  to 
insert  a  power  of  revocation  in  a  deed  of  family  settlement 
has  been  regarded  as  a  strong  badge  of  fraud.  Huguenin  v. 
Basely,  14  Yesey,  273. 

In  some  of  the  later  cases  such  settlements  have  been 
annulled  at  the  suit  of  the  settler,  apparently  on  the  sole 


1878.J  KENTUCKY.  197 


Jones  Y.  Clifton. 


ground  that  they  did  not  contain  a  power  of  revocation. 
In  CovUs  V.  Acworth^  L.  E.  8  Eq.  558,  it  was  held  that 
**the  party  taking  a  benefit  under  a  voluntary  settlement     * 

*  *  containing  no  power  of  revocation,  has  thrown  upon 
him  the  burden  of  proving  that  there  was  a  distinct  inten- 
tion on  the  part  of  the  donor  to  make  the  gift  irrevocable." 
In  Wollaston  v.  Trihe^  L.  R.  9  Eq.  44,  the  same  rule  is  rec- 
ognized and  enforced.  In  Everett  v,  Everett^  L.  E.  10  Eq. 
405,  the  Chancellor  in  annulling  a  deed  of  settlement  made 
by  a  young  woman  soon  after  she  arrived  at  age,  chiefly  on 
the  ground  that  it  contained  no  power  of  revocation,  says,  in 
substance:  "The  sole  object  of  the  settlement  being  to  pro- 
tect the  settler  and  her  children,  if  she  married,  had  I  been 
called  on  for  advice,  I  should  have  said:  <Have  proper 
trustees,  give  her  a  voice  in  the  selection  of  new  trustees,  and 
give  her  a  power  of  revocation  with  the  consent  of  the 
trustees.' " 

In  Phillips  V.  Jfulling8j  L.  E.  7  Ch.  App.  244,  the  court 
of  appeal  recognizes  the  same  general  rule,  but  in  that  case 
refuse  to  annul  the  settlement,  though  it  contained  no  power 
of  revocation,  on  the  distinct  ground  that  the  settlement  was 
made  by  a  young  man  of  improvident  habits  to  guard  against 
his  own  folly,  and  "the  deed  was  explained  to  him  and  the 
particular  clauses  brought  to  his  notice."  "Those  who 
induce,"  said  the  Lord  Chancellor,  "a  young  man  of  this 
description  to  execute  such  a  deed,  are  bound  to  show  that 
the  deed  is  in  all  respects  proper,  or,  if  the  deed  contains 
anything  out  of  the  way,  that  he  understood  and  approved  it. 

*  *  *  It  is  not  necessary  to  show  that  the  usual  clauses 
inserted  by  conveyancers  were  explained,  but  any  unusual 
clauses  must  be  shown  to  have  been  brought  to  his  notice, 
explained  and  understood."  In  Jffall  v.  ITallj  L.  E.  14  Eq. 
365,  the  vice-chancellor  regarded  the  rule  as  so  firmly  settled 
that  he  felt  impelled  to  annul  a  settlement  twenty  years  after 
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its  execution,  simply  becanse  it  did  not  contain  a  power  of 
revocation.  The  same  rale  has  been  recognized  and  adopted 
in  the  United  States.  RvsselVa  Appeal^  75  Penn.  St.  269; 
Oamsey  v.  Mundy^  24  N.  J.  Eq.  243.  Some  chancellor  has 
intimated  that  a  voluntary  settlement  partakes  very  much  of 
the  nature  of  a  last  will,  and  that  it  should  be  scarcely  less 
revocable. 

I  feel  much  difficulty  in  yielding  assent  to  the  extreme 
doctrine  announced  in  some  of  these  cases,  and  I  am  glad  to 
observe  that  it  is  somewhat  modified  and  limited  by  the  late 
case  of  Hall  v.  Ilally  decided  by  the  Court  of  Appeal  in 
chancery  in  1873,  L.  K  8  Ohy.  Ap.  430.  I  quite  agree 
with  what  Sir  W.  M.  James,  L.  J.,  says  in  this  case:  "The 
law  of  this  land  permits  any  one  to  dispose  of  his  property 
gratuitously  if  he  pleases,  subject  only  to  the  special  pro- 
vision as  to  subsequent  purchasers  and  as  to  creditors.  The 
law  of  this  land  permits  any  one  to  select  his  own  attorney 
to  advise  him,  and  it  seems  very  difficult  to  understand  how 
this  court  could  acquire  jurisdiction  to  prescribe  any  rule 
that  a  voluntary  conveyance,  executed  by  a  person  of  sound 
mind,  free  from  any  fraud  or  undue  influence  of  any  kind, 
and  with  sufficient  knowledge  of  its  purport  and  eflTect, 
should  be  void,  because  the  attorney  of  his  own  selection 
did  not  advise  him  to  insert  a  jx^wer  of  revocation,  or  did 
not  take  his  express  direction  as  to  the  insertion  or  omission 
of  such  power."  The  true  rule  is  that  laid  down  by  Lord 
Justice  Turner,  (3  D.  J.  and  S.  487,  491,)  that  the  absence 
of  a  power  of  revocation  is  a  circumstance  to  be  taken  into 
account,  and  is  of  more  or  less  weight  according  to  the  cir- 
cumstances of  each  ease. 

In  the  case  now  before  me  I  think  it  could  not  be  seriously 
contended  that,  had  powers  of  revocation  been  omitted  from 
the  conveyances  made  by  Clifton,  this  fact  would  have  been 
entitled  to  much,  if  any,  consideration,  in  a  suit  brought  by 


1878.]  KENTUCKY.  199 

Jones  V.  Clifton. 

him  to  annul  the  settlements.  To  such  a  suit  the  chancellor 
might  have  said,  as  Chancellor  Hatherlt  did  in  Phillips  v. 
Mullinga:  "  You  were  an  exceedingly  indiscreet  and  improv- 
ident young  man.  You  made  the  settlements  to  guard 
against  your  own  folly  and  extravagance.  Of  what  advan- 
tage would  it  have  been  to  place  the  money  in  this  way,  out 
of  your  control,  and  then  give  you  power  to  destroy  the  lim- 
itations whenever  you  pleased." 

But,  whatever  may  be  the  true  doctrine,  all  of  the  fore- 
going cases,  and  many  more  that  might  be  cited,  certainly 
do  establish  that  it  is  ordinarily  proper  to  insert  a  power  of 
revocation  in  a  voluntary  settlement;  nay,  more,  that  the 
omission  of  such  a  power  will  subject  the  settlement  to  more 
or  less  suspicion.  Certainly  the  practice  in  England  for  cen . 
turies  has  been  to  insert  such  a  power  in  family  settlements. 

A  practice  which  is  thus  approved  by  time,  and  which  has 
received  the  sanction  and  enconium  of  courts  of  equity  in 
both  England  and  America,  cannot  be  .regarded  as  vicious  or 
immoral.  Should  I  hold  that  these  settlements  of  Clifton 
are  fraudulent  and  void  as  to  his  subsequent  creditors  simply 
because  they  contain  powers  of  revocation,  I  should  overturn 
an  ancient  practice  and  a  long  line  of  decisions;  nay,  I 
should  hold  that  courts  of  equity  have  themselves  advised 
frauds  to  be  committed. 

The  fact  that  Clifton  inserted  powers  of  revocation  in  his 
settlements,  so  far  from  proving  that  he  contemplated  de- 
frauding his  future  creditors,  tends  to  show  the  contrary. 
Should  he  simply  revoke  the  settlements,  then,  of  course,  the 
property  conveyed  would  revert  to  him,  and  be  liable  at  law 
for  all  his  debts.  And  should  he  exercise  the  power  of  ap- 
pointment for  even  the  benefit  of  a  stranger,*  then,  according 
to  an  unbroken  current  of  authority,  the  whole  estate  ap- 
pointed  would  be  liable  in  equity  to  his  debts.  Thompson 
V.  Towne,  2  Vem.  319;  In  re  Davie's  Trusts^  L.  K.  13  Eq. 
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163;  Williams  v.  LoviaSj  16  Beavan,  1;  Petre  v.  Petre^  14 
Beav.  197.  If,  then,  he  had  meditated  a  fraud  he  would 
have  omitted  the  power  altogether.  He  would  have  relied 
altogether  on  the  aflfection  and  beneficence  of  his  wife  to 
provide  for  him.  To  contend  that  he  intended  to  defraud 
his  creditors,  and  at  the  same  time  to  exercise  the  power  of 
revocation  arbitrarily,  is  to  maintain  a  contradiction,  since, 
as  we  have  seen,  the  exercise  of  the  power  would,  ipaofacto^ 
render  the  property  liable  in  equity  for  his  debts,  unless, 
indeed,  we  can  assume  that  he  was  gifted  with  a  foresight 
which  none  of  the  facts  warrant.  A  man,  it  is  true,  might 
make  a  voluntary  settlement  on  his  wife,  and,  contemplating 
that  he  might  be  adjudged  a  bankrupt  in  the  future  and  be 
discharged  from  his  debts,  reserve  a  power  of  revocation  for 
the  very  purpose  of  reinvesting  himself  in  such  contingency 
with  the  property,  relying  upon  holding  it  free  from  debt* 
contracted  before  bankruptcy.  It  is  by  no  means  certain 
that  such  a  reliance  would  be  safe.  It  is  by  no  means  cer- 
tain that  such  a  device  would  not  be  pronounced  a  fraud  on 
the  bankniptcy  act.  But  assuming  that  it  would  not  be 
fraudulent,  there  is  nothing  in  the  present  case  to  suggest 
that  the  grantor  had  any  such  forethought  or  was  actuated 
by  any  such  motive.  At  the  time  of  the  settlements  he  was 
not  only  free  from  debt,  but  possessed  of  a  large  estate.  He 
was  not  engaged  in  trade,  and  all  the  testimony  shows  that 
nothing  was  farther  from  his  contemplation  than  bankruptcy. 
That  he  did  in  fact  become  bankrupt  in  the  short  space  of 
two  years  is  partly  explained  by  the  large  shrinkage  in  the 
value  of  real  property,  and  the  decrease  in  its  rents,  but  it  is 
best  accounted  for  by  his  frank  confession  that  he  has  squan- 
dered much  in  reckless  dissipation  and  gaming. 

I  do  not  mean  to  intimate  that  Clifton,  having  regard  to 
the  motive  and  circumstances  which  prompted  these  settle- 
ments, should  not  have  reserved  a  power  of  revocation.     Had 
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he  known  his  own  habits  as  well  as  his  acquaintances  knew 
them,  and  had  his  motive  been  solely  to  guard  against  his 
follies,  it  would  have  been  more  consistent  with  that  motive 
to  deprive  himself  of  all  dominion  over  the  estate  settled. 
But  he  could  not  know  himself  as  others  knew  him,  and  he 
doubtless  had  implicit  faith  that,  even  should  misfortune 
overtake  him,  his  affection  for  his  wife  would  be  a  sufficient 
guaranty  that  he  could  not  be  persuaded  to  strip  her  of  his 
bounty. 

The  settlements  being  of  his  own  pure  bounty,  he  might 
well  wish  to  reserve  to  himself  power  to  modify  the  limita- 
tions of  them  according  to  the  future  necessities  and  exi- 
gencies of  his  family.  Then,  too,  the  grantor  has  given 
reasonable  explanation  of  the  particular  reservations  con- 
tained in  these  deeds.  He  says  that,  at  the  time  they  werie 
made,  he  contemplated  removing  to  California,  and  that  his 
object  in  reserving  the  powers  of  revocation  was  that  he 
might  change  the  investments  from  Kentucky  to  California. 
He  did  not  expect  to  exercise  the  powers  for  his  own  benefit; 
he  did  not  know  that  he  could  do  so.  He  only  contemplated 
settlements  in  California  to  the  same  uses  declared  in  the 
original  conveyances. 

This  suggestion  derives  additional  force  from  the  uncer- 
tainty in  which  the  law  of  Kentucky  stood  at  the  time  the 
conveyances  were  made  in  respect  to  the  power  of  a  married 
woman  over  her  separate  estate. 

The  Kevised  Statutes  adopted  in  1852  had,  in  eflfect,  de- 
stroyed separate  estates.  They  had,  in  eftect,  provided  that 
where  real  or  personal  property  should  be  conveyed  or  devised 
to  the  separate  use  of  a  married  woman  she  should  not  alien- 
ate the  same  by  joining  her  husband  in  an  ordinary  convey- 
ance or  in  the  exercise  of  a  power,  except  when  the  estate 
was  a  gift,  and  then  it  might  be  conveyed  by  the  consent  of 
the  donor,  or  his  personal  representative. 
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This  provision  was  so  anomalous  that  it  gave  much  per- 
plexity to  the  legal  profession  and  produced  much  litigation. 
It  was  frequently  amended,  but,  even  down  to  the  date  of  the 
settlements  in  question,  its  precise  meaning  and  operation 
were  not  determined.  So  uncertain  was  its  construction  that 
timid  lawyers  might  have  been  found  who  would  not  have 
advised  the  acceptance  of  a  conveyance  from  husband  and 
wife  of  an  estate  conveyed  by  the  husband  to  the  separate 
use  of  the  wife.  At  any  rate,  Clifton  might  well  have 
thought  it  beat  to  guard  against  the  uncertainty  by  reserving 
to  himself  a  power  which  would  avoid  all  difficulty. 

Every  grautor  in  England  has,  by  virtue  of  the  second 
section  of  the  statute  of  27  Elizabeth,  the  substantial  right 
to  revoke  and  annul  his  voluntary  conveyance,  since  such 
conveyance  is  declared  by  said  statute  to  be  fraudulent  as  tQ 
subsequent  purchasers  for  value,  with  or  without  notice. 
Dolphin  v.  Aylward^  L.  R.  4:-Eng.  and  Irish  Appeals,  486; 
Roberts  on  Conveyances,  39,  40  and  41.  A  grantor  may, 
therefore,  revoke  or  annul  his  voluntary  conveyance  at  any 
time  by  conveying  the  property  included  in  such  conveyance 
to  a  purchaser  for  value.  But  the  statute  is  limited  in  its 
remedial  operation  to  purchasers,  and,  consequently,  such 
settlements  cannot  be  defeated  by  subsequent  creditors. 
Dolphin  V.  Aylward^  supra.  So,  also,  the  fifth  section  of 
the  same  statute,  which  makes  all  conveyances  containing 
powers  of  revocation  fraudulent  and  void  as  to  subsequent 
purchasers,  does  not  extend  to  creditors.  Voluntary  settle- 
ments, whether  they  do  or  do  not  contain  powers  of  revoca- 
tion, cannot  be  assailed  by  creditors  unless  they  are  fraudn- 
lent.  They  are  revocable  by  the  grantor  either  by  virtue  of 
the  express  power  reserved  or  by  virtue  of  a  subsequent 
conveyance  for  value,  but  it  has  never  been  held  that  they 
are  on  this  account  fraudulent  as  to  creditors. 

But,  say  complainant's  counsel,  Mrs.  Clifton's  title  is  but 
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the  "ghost  of  a  title;"  that  the^  legal  title  is  or  was  in  her 
husband,  who  reserved  to  himself  absolute  power  to  revoke 
or  to  appoint  to  new  uses,  and  that,  therefore,  it  is  not  such 
a  title  as  a  court  of  equity  will  uphold. 

I  know  it  is  sometimes  said  that  a  court  of  equity  will  not 
enforce  every  deed  made  by  a  husband  to  his  wife.  Bishop 
on  the  Law  of  Married  Women,  section  717.  The  cases 
usually  cited  to  support  this  view  are  Beard  v.  Beard^  3 
Atk.  71;  Moyse  v.  OyleSy  2  Vern.  385;  Stoit  v.  Aylof,  1 
Ch.  Kep.  33.  Of  all  these  cases  it  may  be  said  that  they 
were  decided  at  a  time  when  the  rights  of  married  women 
were  not  so  fully  acknowledged  or  so  zealously  protected  by 
courts  of  equity  a&  they  are  at  the  present  day.  It  is  also  to 
be  observed  that  in  the  iirst  case  the  gift  was  so  extravagant 
as  to  excite  just  suspicion  of  fraud  and  undue  influence.  In 
the  second  the  court  refused  to  aid  the  defective  grant  on  the 
ground  that  it  was  without  consideration.  In  the  third  the 
contract  was  executory.  None  of  these  cases  would  at  all 
impeach  a  grant  containing  no  more  than  a  fair  provision  for 
the  wife,  and  if  they  would,  they  are  opposed  to  the  cases 
heretofore  cited  in  this  opinion,  to  the  well-settled  doctrine 
of  the  Supreme  Court  of  the  United  States,  and  to  the  whole 
current  of  later  authoritv. 

When  the  settlement  is  made  by  a  husband,  free  from 
debt,  when  it  is  induced  by  no  fraudulent  motive,  when  it 
makes  no  more  than  a  reasonable  provision  for  the  wife, 
when  it  confers  a7iy  benefit  on  her,  I  can  conceive  of  no 
reason  why  a  court  of  equity  should  decline  to  uphold  it. 
Though  the  grant  may  not  contain  every  provision  which  a 
chancellor  would  direct  to  be  inserted  in  a  settlement  ordered 
by  himself,  though  it  contains  reservations  tending  to  impair 
the  full  benefit  of  the  provision  made  for  the  wife,  yet  if  the 
grant  confers  any  substantial  benefit  on  the  woman,  so  long 
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as  she  is  in  the  actual  eDJoyment  of  that  benefit,  a  court  of 
equity  should  and  will  protect  her. 

Again,  complainant's  counsel,  whilst  they  admit  that  a 
husband  may,  by  direct  conveyance  to  his  wife,  make  a  pro- 
vision for  her  which  will  be  enforced  in  equity;  whilst  they 
substantially  admit  that  the  provision  made  by  Clifton  for 
his  wife  was  reasonable;  whilst  they  admit  that  the  grants 
made  by  him  are  not  void,  simply  because  of  the  powers 
reserved  in  them,  yet  they  somehow  insist  that  all  these 
things  combined  vitiate  the  deeds.  Their  contention  is  that, 
as  the  legal  title  remained  in  the  husband,  notwithstanding 
the  alleged  conveyances,  and  that  as  this  legal  title  is  coupled 
with  absolute  dominion  over  the  property,  as  a  legal  conse- 
quence of  the  reserved  powers,  the  whole  right  and  property 
remained  in  the  husband,  and  passed  on  his  bankruptcy  to 
his  assignee.  But  if,  as  we  have  seen,  the  husband  may 
make  a  conveyance  to  his  wife  which  will  be  upheld  in 
equity;  if,  as  we  have  also  seen,  the  reservation  of  a  power 
of  revocation  or  of  new  appointment  does  not  render  such 
settlement  void,  it  is  impossible  to  conceive  that  the  union 
of  the  two  particulars  in  the  same  instrument  would  destroy 
it.  It  is  inconceivable  that  the  mere  union  of  two  objec- 
tions, each  of  which. is  a  phantom,  can  render  the  compound 
substantial. 

It  must  not  be  overlooked  that  complainant  himself  has 
appealed  to  a  court  of  equity.  In  this  court  Mrs.  Clifton's 
title  is  as  complete  as  if  she  had  been  9k  feme  sole  when  the 
conveyances  were  made  to  her.  The  husband's  right  and 
interest  are  not  recognized  in  this  court.  Every  argument, 
therefore,  which  is  founded  on  the  notion  that  any  substantial 
title  or  interest  remains  in  him  can  have  no  force  in  this 
forum. 

The  last  proposition  of  complainant's  counsel  is  that  by 
operation  of  the  bankruptcy  act  the  property  embraced  in 
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these  settlements,  or  at  least  the  powers  therein  reserved, 
which  might  be  exercised  by  the  grantor  for  his  own  benefit, 
passed  to  his  assignee  in  bankruptcy. 

We  have  seen  that  the  title  which  the  bankrupt  at  the 
time  of  his  bankruptcy  held  in  the  property  claimed  was 
held  in  trust  for  his  wife.  Now,  by  the  express  terms  of  the 
statute,  property  so  held  does  not  pass  to  the  assignee  in 
bankruptcy.  Section  5053  of  the  Revised  Statutes  provides 
that  '^  no  property  held  in  trust  by  the  banki'upt  shall  pass 
by  the  assignment." 

To  ascertain  what  property  does  pass  to  the  assignee  in 
bankruptcy,  reference  must  be  had  to  sections  5044  and 
5046.  The  first  of  these  sections  provides  that  <<  as  soon  as 
the  assignee  shall  be  appointed  and  qualified,  the  judge  or 
*  *  *  register  shall  *  *  *  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  bankrupt, 
with  all  his  deeds,  books  and  papers  relating  thereto,  and 
such  assignment  shall  relate  back  to  the  commencement  of 
the  proceedings  in  bankruptcy,  and  by  operation  of  law  shall 
vest  the  title  to  all  such  property  and  estate,  both  real  and 
personal,  in  the  assignee."  The  second  provides  that "  all  prop- 
erty conveyed  by  the  bankrupt  in  fraud  of  his  creditors,  all 
rights  in  equity,  choses  in  action,  patent  rights  and  copy- 
rights, all  debts  due  him,  or  any  person  for  his  use,  and  all 
liens  and  securities  therefor,  and  all  his  rights  of'  action  for 
property  or  estate,  real  or  personal,  and  for  any  cause  of 
action  which  he  had  against  any  person  arising  from  contract 
or  from  the  unlawful  taking  or  detention  or  injury  to  the 
property  of  the  bankrupt;  and  all  his  rights  of  redeeming 
such  property  or  estate,  together  with  the  right,  title,  power 
and  authority  to  use,  manage,  dispose  of,  sue  for,  and  recover 
or  defend  the  same,  as  the  bankrupt  might  have  had  if  no 
assignment  had  been  made,  shall,  in  virtue  of  the  adjudica- 
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tion  of  bankruptcy  and  tlie  appointment  of  his  assignee, 
*     *     *     be  at  once  vested  in  such  assignee." 

It  will  be  perceived  that  powers  of  revocation  and  powers 
of  appointment,  though  they  be  such  as  may  be  exercised 
by  the  bankrupt  for  his  own  benefit,  are  not  enumerated 
among  the  things  which  pass  to  the  assignee  either  by  virtue 
of  the  assignment  or  of  the  adjudication  in  bankruptcy. 
The  "power"  which  is  enumerated  and  does  pass,  is  only 
the  power  to  sell,  manage,  dispose  of,  sue  for  and  recover,  or 
defend  the  property  and  rights  which  do  pass. 

A  power  is  not  property  or  an  estate.  A  power  to  convey 
or  appoint  property  may  be  lodged  in  one  having  no  interest 
whatever  in  the  property  over  which  the  power  is  to  be  exer- 
cised, or  in  one  having  an  estate  or  interest  in  it.  But  in 
either  case  the  power  is  distinct  from  the  estate.  It  may  be 
that  a  grant  of  property  to  A.,  to  dispose  of  it  as  he  should 
please,  would  invest  him  with  a  complete  title;  but  a  grant 
to  A.  for  life,  with  remainder  to  such  persons  as  he  should 
by  deed  or  will  appoint,  will  not  give  him  the  absolute  inter- 
est, although  he  might  acquire  it  by  the  exercise  of  the 
power.  1  Sugden  on  Powers,  120;  MaundreU  v.  Mawndrell^ 
10  Vesey,  246;  Reedv.  Shergold^  10  Vesey,  371;  Burleigh 
V.  Clough,  52  N.  H.  272;  Collins  v.  Carlisle's  Heirs,  7  B. 
Mon.  13;  McGaughey's  AdmW  v.  Henry,  15  B.  Mon.  383. 
So  a  conveyance  by  A.  to  B.  and  his  heirs  in  trust  for  A.  for 
life,  remainder  to  such  persons  or  uses  as  A.  should  appoint, 
and  in  default  of  appointment  in  trust  for  C.  and  his  heirs, 
would  leave  or  vest  in  A.  a  life  estate  only.  Or,  if  A.  should 
convey  to  B.  in  trust  for  himself  for  life,  reserving  to  himself 
an  absolute  power  of  revocation,  still  A.  would  have  only  a 
life  estate  in  the  property  limited.  The  power  of  revocation 
reserved  would  neither  render  the  conveyance  void  nor  have 
the  effect  of  enlarging  his  estate.  The  learned  judges  who 
decided  the  case  of  Willard  v.  Ware,  10  Allen,  263,  cer- 
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tainly  80  understood  the  rale,  else  they  need  not  have  troubled 
themselves  with  the  perplexing  question  presented  in  that 
case,  whether  the  power  of  appointment  reserved  in  the  deed, 
which  was  there  tiie  subject  of  consideration,  had  been  actu- 
ally exercised. 

Tlie  bankruptcy  statute  of  13  Eliz.  "enables  the  commis- 
sioners to  dispose  of  any  estate  for  such  use,  right  or  title  as 
such  offender  (bankrupt)  then  shall  have  in  the  same  which 
he  may  lawfully  depart  withal."  And  the  statute  of  21 
James  I.  directs  bankrupt  laws  to  be  expounded  most  favor- 
ably for  the  relief  of  creditors.  I  quite  agree  with  Sir  Ed- 
ward Sugden  when  he  says  that  "as  a  power  is  a  mere  right" 
to  declare  the  trust  of  an  estate  upon  which  declaration  the 
statute  of  uses  immediately  operates,  and,  as  it  is  therefore 
clearly  a  use,  interest  or  right  which  the  bankrupt  "may 
lawfully  depart  withal,"  there  is  considerable  ground  to  con- 
tend that  the  bargain  and  sale  of  the  commissioner  should 
have  the  same  operation  as  the  execution  of  the  power  by  the 
bankrupt  whilst  solvent  would  have  had;  but  such  was  never 
in  fact  the  construction  of  these  statutes.  In  Towiishend  v. 
Wmdham^  2  Vesey,  Sr.  3,  and  in  Thorpe  v.  Ooodall^  Yt 
Vesey,  338,  Lord  Kino  is  said  to  have  held  that  in  the  case 
of  a  tenant  for  life,  with  power  to  charge  £100,  the  power 
was  not  such  an  interest  as  would  pass  to  the  assignees. 

Holmes  v.  Coghill^  7  Ves.  498,  was  thus:  Sir  John  Cog- 
hill,  under  a  settlement  made  by  himself  in  1757,  reserved 
the  power  to  himself  to  charge  the  estate,  situate  in  certain 
counties,  with  any  sum  not  exceeding  £2,000.  Sir  John 
was  also  entitled  to  other  estates,  remainder  in  tail  to  his 
oldest  son.  The  son  arrived  of  age  in  1787,  and  thereafter 
he  and  the  father  suffered  a  recovery,  and  then  made  a  settle- 
ment. This  settlement  embraced  all  or  some  of  the  property 
mentioned  in  the  settlement  of  p.757.  It  not  only  expressly 
extinguished  the  power  reserved  in  the  settlement  of  1757, 
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but  directed  the  trusteeB  to  raise  siicli  Biim,  not  exceeding 
£2,000,  as  Sir  John  ehould  direct,  and  pay  the  same  to  him 
or  his  assigns;  or,  if  the  same  should  not  be  raised  and  paid 
over  in  his  lifetime,  then  upon  trust  to  raise  the  same  at  such 
time  and  pay  the  same  to  such  person  as  Sir  John  should 
appoint.  By  his  will,  dated  in  1775,  and  therefore  before 
this  settlement,  Sir  John  gave  the  sum  of  £2,000,  to  be  raised 
under  the  power,  to  be  applied  to  the  payment  of  his  debts. 
There  was  a  codicil  to  this  will  which  bore  date  subsequent 
to  the  settlement  of  1787,  but  it  took  no  notice  of  this 
power.  The  bill  was  filed  by  creditors.  Held^  by  the  Mas- 
ter of  the  KoUs,  Sir  Wm.  Grant — First:  That  the  power 
reserved  in  the  original  deed  of  1757  was  discharged  by  the 
deed  of  1787.  Second:  The  will  refers  only  to  the  power 
reserved  in  the  deed  of  1757,  and  consequently  it  is  no  exe- 
cution of  the  power  reserved  in  the  deed  of  1787.  Third: 
There  is  an  evident  difference  between  a  power  and  an  abso- 
lute right  of  property.  Fourth:  Equity  will  aid  the  defect- 
ive execution  of  a  power,  but  it  cannot  itself  execute  a 
power.  The  case  was  affirmed  on  appeal,  12  Ves.  206.  On 
the  appeal  it  was  urged  that  there  is  a  difference  between  an 
estate  to  be  created  under  a  power  which  must  be  limited  to 
a  third  person  and  one  which  may  be  limited  to  the  donor 
himself.  It  was  conceded  that  in  the  first  case  the  power 
must  be  asserted,  but  in  the  latter  it  was  strongly  insisted 
that,  as  the  donor  had  the  same  power  over  the  estate  which 
he  had  over  his  own  estate,  it  should,  in  equity  at  least,  be 
equally  subject  to  his  debts.  But  the  court  rejected  the 
distinction,  remarking:  "If  the  argument  in  support  of  this 
appeal  prevails,  there  must  be  an  end  of  the  distinction 
between  the  non-execution  and  the  defective  execution  of  a 
power." 

In  Thorpe  v.  Goodall,  17  Ves.  388;  S.  0.  17  Ves,  460, 
one  who  had  been  adjudged  a  bankrupt  was  seized  for  life  of 
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Ill  ■  .    *    ■  .         I       I. 

a  certain  estate,  with  a  general  power  of  appointment,  with 
remainder  in  default  of  appointment  to  the  heirs  of  his  body. 
The  suit  was  by  his  assignee  to  compel  him  to  execute  the 
power.  Held,  by  Lord  Eldon  that  equity  cannot  compel  the 
execution  of  the  power.  The  learned  chancellor,  it  is  true, 
says  that  the  question  whether  the  power  passed,  by  opera- 
tion of  law,  to  the  assignee  was  not  before  him,  but  he  refers 
to  the  opinion  imputed  to  Lord  King  in  such  terms  as  to 
show  that  he  approves  it.  Sir  Edward  Sugden  says,  in  his 
work  on  Powers,  vol.  1,  p.  225,  that  upon  a  bill  filed  by  the 
assignees  against  the  purchaser  in  this  same  case,  the  vice- 
chancellor  was  of  opinion  that  the  power  did  not  pass  to  the 
assignee.  He  cites  Thorp  v.  Frere^  (N.  C,  M.  T.  1819,) 
but  I  have  not  been  able  to  find  the  case  reported. 

These  decisions  doubtless  led  to  the  enactment  of  6th  Geo. 
IV.,  16,  5,  77.  This  statute  provides  that  "all  powers  vested 
in  any  bankrupt,  which  may  be  legally  executed  for  his  own 
benefit  (except  the  right  of  nomination  to  any  vacant  eccle- 
siastical benefice,)  may  be  executed  by  the  assignees  for  the 
benefit  of  creditors  in  such  manner  as  the  bankrupt  might 
have  executed  the  same."  A  provision  substantially  the 
same  has,  I  believe,  been  incorporated  into  every  bankrupt 
act  which  has  been  passed  in  England  since  the  date  of  the 
above  statute,  but  no  similar  provision  is  to  be  found  in  our 
statute,  and  I  must  conclude  that  it  was  omitted  ex  industria. 
It  certainly  cannot  be  inferred  that  the  draftsman  of  our 
statute  was  unfamiliar  with  this  provision.  It  may  be  found 
in  both  of  the  English  bankrupt  acts  of  1861  and  1869. 
And  we  know  that  many  of  the  provisions  in  our  original 
and  amended  acts  were  copied  from  these  statutes. 

But  whether  it  was  omitted  intentionally  or  not  may  not 
be  material.  Our  statute  certainly  contains  no  such  provision, 
and  it  is  impossible  to  construe  it  as  passing  to  the  assignee 
14 
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anything  which  the  English  gtatates  enacted  prior  to  6  Geo. 
IV.  were  held  not  to  pass. 

As  the  power  reserved  by  the  son  in  his  settlements  might 
be  exercised  for  his  own  benefit,  it  is  clear  that  if  he  was  a 
bankrupt  in  England  his  assignee,  in  virtue  of  the  recent 
statutes  there,  might  exercise  the  power  for  the  benefit  of  his 
creditors;  but  as  we  have  no  such  statute  here;  as  a  power  is 
neither  real  nor  personal  property,  nor  an  estate  of  any  kind, 
it  is  equally  clear  that  this  power  did  not  pass  ,to  his  assignee. 

I  have  no  doubt  that,  in  respect  to  the  property  which 
does  pass  under  our  statute  to  the  assignee,  all  the  power 
and  dominion  which  the  bankrupt  had  over  it  before  his 
bankruptcy  likewise  passes.  Nor  have  I  any  doubt  that  the 
bankrupt,  in  virtue  of  the  general  provisions  of  the  statute, 
as  well  as  in  virtue  of  the  express  terms  of  section  5050, 
may  be  required  to  execute  any  instruments,  deeds  and  writ- 
ings which  may  be  proper  to  enable  the  assignee  to  possess 
himself  fully  of  the  assets;  but  it  is  only  in  respect  to  the 
assets  of  the  bankrupt  which  have  passed  to  the  assignee 
that  he  can  be  required  to  execute  any  instruments,  deeds  or 
writings.  He  cannot  be  required  to  execute  a  mere  power, 
since  a  power  is  not  assets  or  property,  or  embraced  among 
the  things  and  rights  which  the  statute  declares  shall  pass  to 
the  assignee. 

But,  complainant's  counsel  insist  that  the  justices  of  the 
Supreme  Court  have  given  construction  to  our  statute  to  the 
effect  that  it  does  embrace  powers  to  dispose  of  or  charge 
property.  In  proof  of  this  they  refer  to  schedule  B,  which 
forms  part  of  every  bankrupt's  petition,  and  which  schedule 
was  prescribed  by  the  justices  under  authority  of  law  (sec- 
tion 4490.) 

It  is  true  that  the  caption  of  schedule  B  implies  that  the 
petitioner  shall  include  therein  "property  in  reversion,  re- 
mainder or  expectancy,  including  property  held  in  trust  for 
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the  petitioner,  or  subject  to  any  power  or  right  to  dispose  of 
or  charge."  It  is  also  true  tliat  the  directions  in  the  body 
of  that  schedule  seem  to  contemplate  that  the  petitioner 
shall  mention  all  <<  rights  and  powers  wherein  I  (he,)  or  any 
other  person  or  persons  in  trust  for  me  (him,)  or  for  my  (his) 
benefit  have  any  power  to  dispose  of,  charge  or  exercise." 

No  one  more  readily  than  I  would  submit  to  a  decision  of 
the  Supreme  Court;  but  I  cannot  regard  this  schedule, 
though  nominally  prescribed  by  its  justices,  as  a  decision  of 
the  court.  The  judges  cannot  in  this  way  give  an  authorita- 
tive construction  to  the  statutes. 

Besides,  the  schedule  does  not  purport  to  be  a  construction 
of  the  statute,  nor  does  it  necessarily  imply  that  all  the 
rights  enumerated  in  it  will  pass  to  the  assignee  in  bank- 
ruptcy. It  is  true  it  would  seem  idle  to  insert  in  the  sched- 
ule anything  in  which  the  assignee  could  have  no  interest, 
but  the  petitioner  cannot  be  allowed  to  judge  whether  or. not 
a  given  right  or  interest  will  pass  to  his  assignee,  and  to  in- 
clude or  exclude  it  from  his  schedule  at  pleasure.  His  as- 
signee should  be  fully  informed  respecting  his  estate.  He^is 
entitled  to  have,  and  should  have,  all  the  information  which 
the  bankrupt  himself  has. 

This  may  snggest  some  explanation  of  the  requsitions 
contemplated  by  the  form  prescribed  in  the  schedule.  Cer- 
tainly the  form,  in  terms,  contemplates  that  the  schedule 
shall  include  a  mere  naked  power  to  dispose  of  or  charge 
property  in  which  the  bankrupt  never  had  any  interest,  and 
which  he  could  not  dispose  of  or  charge  for  his  own  benefit. 
Snrely  no  one  would  be  so  bold  as  to  contend  that  such  a 
power  passes  in  bankruptcy;  yet,  in  my  opinion,  in  view  of 
the  decisions  in  England  before  referred  to,  construing  bank- 
mptcy  acts  containing  more  comprehensive  terms  than  ours; 
in  view  of  the  l^islation  there  declaring  that  powers  which 
a  bankrupt  may  exercise  for  his  own  benefit  shall  pass  to  his 
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assignee  in  bankruptcy,  in  view  of  the  terms  of  our  statute 
and  its  omissions,  there  is  scarcely  more  ground  for  the  con- 
tention that  a  power  which  may  be  exercised  by  the  donee 
for  his  own  benefit  passes  to  the  assignee,  either  in  virtue  of 
the  assignment  to  him  or  of  the  adjudication  in  bankruptcy, 
than  a  power  which  must  be  exercised  by  the  donee  for  the 
benefit  of  a  stranger. 

Let  an  order  be  entered  dismissing  the  bill  with  costs.  * 

This  decision  has  been  affirmed  by  the  Supreme  Court    101  U.  S.  R. 
225.    [BepoTtw. 


m    THE    MATTER    OF    R.   H.   CRITTENDEN, 

Mabshal. 

CiEourr  Court — Disteiot   op   Kentucky — July   10,  1878. 

habshal's  fees 

1.  CoNSTBUCTiON  OF  Bbtibbd  STATUTE,  SECTION  829.— -"  Travel "  or 
'* mileage"  is  to  be  computed  from  the  place  where  the  process  is 
returned  to  the  place  of  service. 

2.  Dbfihition  of  Word  "  Return." — The  very  term  "  return  "  implies 
that  the  process  is  taken  back  to  the  place  whence  it  issued. 

3.  Commissioner's  Power. — The  commissioner  has  no  power  to  direct 
the  warrant  to  be  returned  before  another  commissioner. 

4.  Marshal — Bailiff. — The  marshal  may  appoint  a  bailiff  and  author- 
ize him  to  perform  a  particular  act  or  duty.  He  then  becomes  a  special 
deputy. 

5.  Fees  of  Marshal  for  Attending  Examinations,  Bringing  in. 
Etc. — Section  829,  Revised  Statutes,  allows  the  marshal,  for  attending  ex- 
aminations  before  a  commissioner,  and  bringing  in,  guarding  and  return- 
ing prisoners  charged  with  crimes,  two  dollars  a  day,  and  for  each  deputy, 
not  exceeding  two,  necessarily  attending,  two  dollars  a  day. 
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6.  Same — Marshal's  Fees. — Where  the  marshal  serves  warrants  on 
different  parties  at  same  place,  he  may  demand  mileage  in  each  case. 
The  only  limitation  is  where  there  are  more  than  two  warrants  served  in 
favor  of  the  same  parties  against  the  same  defendants. 

7.  Actual  TBAVELma  Expenses. — The  expenses  allowed  for  "travel- 
ing "  must  be  actually  proven  by  the  marshal,  deputy  or  bailiff  who 
incurred  the  expenses,  and  should  be  referred  to  specifically. 

8.  Costs  of  Tbanspobtiko  Guards. — ^The  costs  of  transporting  a  guard 
should  be  allowed  only  where  it  is  shown  that  he  is  necessary,  and,  if 
practicable,  the  certificate  of  the  commissioner  before  whom  the  prisoner 
was  taken,  should  accompany  the  afiSdavit 

9.  Costs  of  Transportation  of  Guards  Allowed,  even  when 
Witnesses. — The  marshal  should  be  allowed  for  tran^^portation  of  guards, 
even  if  such  guards  be  summoned  as  witnesses  and  be  paid  for  mileage. 

10.  Wrong  Person  Arrested. — Where  the  wrong  person  is  arrested 
the  marshal  can  be  allowed  no  fees  of  any  kind. 

11.  Wrong  Description  of  Person's  Christian  Name. — Where  the 
Christian  name  of  the  person  arrested  is  wrongly  given  by  the  person 
making  the  affidavit  and  accompanying  the  officer  who  makes  the  arrest, 
transportation  fees  should,  nevertheless,  be  allowed. 

12.  Arrest  in  the  Wrong  State. — ^Where  the  marshal,  acting  in  good 
faith,  arrests  a  person  in  Tennessee,  believing  at  the  time  that  the  place 
of  arrest  is  within  the  State  of  Kentucky,  no  fees  can  be  allowed  for  such 
illegal  arrest. 

13.  Charge  for  Time  Employed  in  Endeavoring  to  Arrest. — 
Where  the  deputy  marshal  demands  compensation  for  eight  days'  service 
in,  as  he  alleges,  endeayoring  to  arrest  through  a  special  bailifif,  and  the 
same  is  not  supported  by  proof  of  such  last-named  officer,  it  must 
be  refused.  The  bailiff  should  also  explain  in  his  affidavit  when  charges 
are  made  for  more  days  than  are  absolutely  necessaay,  why  he  was  so 
employed,  and  why  the  arrest  was  not  made  sooner.  Only  two  days  are 
allowed  in  such  cases,  in  the  absence  of  the  regular  proof. 

14.  Not  Traveling  by  Usual  RouTE.—Where  the  marshal,  in  trans- 
porting a  prisoner,  does  not  travel  by  the  usual  route,  he  should  be 
allowed  mileage  only  for  the  route  usually  traveled. 

15.  The  Statutes  of  1858  and  1875  Keviewed. — Notwithstanding 
the  statutes  of  1853  and  1875,  section  829  of  Revised  Statutes  will  be 
adhered  to  as  the  true  rule  governing  the  computation  of  mileage. 

16.  Duties  of  Marshal. — As  to  misconduct  of  deputies,  observed 
upon. 

The  facts  are  fully  detailed  in  each  case. 

Ballard,  J. — In  the  case  of  the   United  States  v.  Zan^ 
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drum^  the  warrant  was  isBned  at  LouiBville  by  a  commissioner 
there,  and  it  came  to  the  hands  of  the  marshal  there.  It 
directed  the  arrest  of  Landram  and  the  return  of  the  warrant 
before  another  commissioner  at  London,  in  this  State. 

It  is  not  disputed  that  the  marshal  actually  traveled  to 
execute  the  warrant,  the  number  of  miles  charged  in  this 
account,  and  it  is  not  questioned  that  had  the  warrant  been 
returned  before  the  commissioner  who  issued  it,  the  mileage 
charged  would  not  be  excessive;  but  it  is  insisted  that 
"travel"  or  "mileage"  is,  by  the  terms  of  section  829  of  the 
Revised  Statutes,  to  be  computed  ^^from  the  place  where  the 
])roces8  is  returned  to  th^ place  of  service;"  that,  as  the  pris- 
oner was  arrested  near  London  and  taken  by  command  of  the 
warrant  before  the  commissioner  in  London,  the  warrant 
was,  in  contemplation  of  law,  "returned"  to  him,  and  that 
the  marshal  can  charge  for  going  to  serve  -the  warrant  for 
travel  of  only  ten  miles,  this  being  the  distance  from  the 
place  where,  under  this  view,  the  process  was  "returned"  to' 
the  place  of  service.  ^ 

If  the  provisions  of  section  7  of  the  act  of  February  22, 
1875,  apply  to  this  case,  it  is  clear  that  the  charge  of  the 
marshal  is  not  excessive.  He  asks  no  allowance  for  travel  in 
going  to  serve  the  warrant,  which  was  not  actually  and  neces- 
sarily performed.  But,  as  I  am  strongly  inclined  to  think 
that  the  act  of  1875  does  not  alter  the  mode  of  computing 
the  mileage  of  marshals  on  process  executed  within  the 
judicial  district  in  which  such  process  is  issued,  I  proceed  to 
consider  the  question  as  if  it  depended  entirely  on  the  proper 
construction  of  section  829. 

I  am  of  the  opinion  that  the  commissioner  in  Louisville 
had  no  authority  to  make  the  warrant  issued  by  him  return- 
able before  the  commissioner  in  London,  or  before  any  other 
commissioner  than  himself.  If  it  is  conceded  that  he  might 
direct  the  marshal  to  take  the  person  before  any  other  com- 
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missioner  for  examination,  I  BiippoBe  the  process  should  be 
tinally  returned  to  himself.  Every  process  which  is  issued 
by  a  court  must  be  returned,  unless  some  special  statute 
•  otherwise  provides,  to  the  court  which  issues  it.  This  is 
essential  in  order,  first,  that  the  court  may  know  that  its 
order  has  been  obeyed;  and,  second,  that  the  records  of  the 
court  may  be  complete. 

The  very  term  "return"  implies  that  the  process  is  taken 
back  to  the  place  whence  it  is  issued.  A  thing  delivered  by 
one  person  to  another  is  not  "returned"  when  it  is  delivered 
to  a  stranger,  and  at  a  place  other  than  the  place  of  original 
delivery. 

I  am  of  the  opinion,  therefore,  that,  in  contemplation  of 
the  statutes,  every  process  is  to  be  returned  to  the  court  or 
commissioner  which  issued  it,  and  that  for  the  purpose  of 
computing  the  mileage  of  the  marshal,  the  place  of  return  is 
the  place  of  issue. 

Any  other  construction  would  enable  commissioners  to  en- 
large or  lessen  the  fees  of  marshals  at  pleasure,  and  thus 
defeat  the  policy  of  the  statute.  Unquestionably  the  statute 
intends,  as  far  as  practicable,  to  furnish  fixed  rules  for  ascer- 
taining the  fees  of  marshals.  Hence  it  has  declared  that  his 
"  travel,  in  going  *  *  *  to  serve  any  process  *  *  * 
shall  be  not  the  actual  distance  traveled,  but  the  distance 
from  one  fixed  point  to  another  fixed  point;  that  is,  the  dis- 
tance from  the  place  of  service  to  the  place  whence  the 
process  was  issued,  or,  which  is  the  same  thing,  the  place  of 
return.  But,  if  the  commissioner  can  direct  the  warrant  to 
be  returned  before  another  commissioner,  he  may  direct  it  to 
be  returned  before  a  commissioner  most  remote  from  the 
"place  of  service,"  and  thus  make  the  marshal's  fees  for 
mileage  ten  or  more  times  as  much  as  they  would  be  if  the 
process  were  returnable  before  himself;  if,  indeed,  for  the 
purpose  of  computing  mileage,  we  are  not  confined  to  the 
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distance  from  the  "place  of  service"  to  the  place  whence  the 
process  issued — that  is,  unless  we  regard  the  place  of  issue 
and  place  of  return  of  process  as  one  and  the  same  place. 

I  am  of  the  opinion,  therefore,  that  the  objection  taken  by 
the  attorney  to  the  charge  of  the  marshal  in  the  case  of 
Landrum,  and  in  other  similar  cases,  is  not  well  taken. 

The  second  exception  raises  the  question  whether  the  mar- 
shal can  cliarge  a  fee  for  attending,  by  a  "special  bailiff, 
examinations  before  a  commissioner,  and  bringing  in,  guard- 
ing and  returning  prisoners  charged  with  crime,"  etc.  I  am 
of  the  opinion  that  he  may. 

I  have  heretofore  decided  in  case  of  Ex  parte  Roberta^  2 
Abbott's  Circuit  Court  Reports,  265,  that  a  marshal  may 
appoint  a  bailiff,  and  authorize  him  to  perform  a  particular 
act  or  duty.  When  the  bailiff  is  appointed  and  engaged  in 
the  performance  of  the  act  authorized  he  is  the  deputy  of 
the  marshal;  not  the  general  deputy,  it  is  true,  but  the  special 
deputy.  He  is  deputied  by  the  marshal  to  do  a  particular 
thing,  and  is,  therefore,  in  fact,  as  well  as  in  law,  his  deputy. 

Section  829  of  the  Revised  Statutes  allows  the  marshal 
"for  attending  examinations  before  a  commissioner,  and 
bringing  in,  guarding  and  returning  prisoners  charged  with 
crime,  two  dollars  a  day,  and  for  each  deputy^  not  exceeding 
two,  necessarily  attending,  two  dollars  a  day." 

Third — It  is  objected  that  the  marshal  has  charged  mile- 
age for  going  to  execute  a  warrant  in  the  case  of  the  United 
States  v.  Tolbee^  and  also  a  warrant  in  the  case  of  the  United 
States  v.  Sally^  although  both  warrants  were  placed  in  his 
hands  at  the  same  time,  and  although  both  of  the  defendants 
reside  at  the  same  place,  and  were  in  fact  arrested  there. 

I  am  of  the  opinion  that  the  objection  is  not  well  taken. 
Section  829  allows  the  marshal  for  "travel  in  going  to  serve 
any  warrant  *  *  *  six  cents  a  mile,  to  be  computed," 
etc.     If  this  were  all  of  the  statute,  it  would  be  obvious 
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enough  that  he  is  entitled  to  mileage  on  each  and  every  war- 
rant which  is  served,  but  the  remainder  of  the  section  limits 
the  charge  when  more  than  two  writs  of  any  kind,  required 
to  be  served  in  behalf  of  the  same  party  on  the  same  person, 
might  be  served  at  the  same  time.  In  such  case  the  marshal 
is  entitled  to  compensation  for  travel  on  only  two  of  such 
writs.  If  the  meaning  of  the  former  part  of  the  section 
were  at  all  doubtful,  this  limitation,  by  the  plainest  implica- 
tion, gives  him  compensation  for  travel  in  going  to  serve  any 
number  of  writs,  provided  they  are  in  behalf  of  different 
plaintiffs  or  against  different  defendants.  Here  the  warrants, 
although  in  behalf  of  the  same  plaintiffs,  are  against  differ- 
ent defendants.  Nor  do  I  think  that  the  provisions  of  sec- 
tion 7  of  the  act  of  1875  affects  the  claim.  I  have  already 
intimated  that  I  am  inclined  to  the  opinion  that  the  fees  of 
the  marshal  for  serving  process  issued  in  his  own  district  are 
not  modified  by  the  act  of  1875;  but  conceding  that  it  does 
in  some  respects  modify  them,  I  am  clear  it  does  not  exclude 
a  charge  for  travel  in  going  at  the  same  time  to  serve  two  or 
more  writs  in  behalf  of  different  plaintiffs  or  against  differ- 
ent defendants.  The  provision  is  that  "No  such  officer  shall 
♦  *  *  become  entitled  to  any  allowance  for  mileage  or 
travel  not  actually  and  necessarily  performed,  under  the  pro- 
visions of  the  existing  law."  In  my  opinion  this  provision 
was  intended  to  cut  oft*  constructive  mileage  only — that  is, 
mileage  allowed  by  section  829,  to  marshals,  on  writs  com- 
ing into  their  hands  from  districts  other  than  their  own;  but 
if  it  applies  to  writs  issued  and  served  in  the  same  district, 
it  changes  only  the  mode  of  computing  mileage.  Certainly 
the  marshal  does  actually  and  necessarily  travel  to  serve  every 
process  placed  in  his  hands;  and,  if  he  does  so  travel,  he  is, 
by  the  terms  of  section  829,  and  by  implication  of  the  act  of 
1875,  entitled  to  charge  for  travel  in  going  to  serve  each 
process  to  be  computed  by  the  miles  actually  traveled,  or  the 
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distance  from  the  place  of  service  to  the  place  of  return, 
according  as  the  act  of  1875  or  section  829  shall  be  held 
to  furnish  the  rule.  There  is  nothing  in  the  act  of  1875  to 
indicate  that  it  was  intended  to  take  away  from  the  marshal 
allowance  for  travel  actually  performed  to  which  he  was  en- 
titled under  existing  laws.  This  will,  I  think,  be  made  plain 
by  bringing  together  the  provisions  of  the  original  and 
amendatory  law. 

The  original  act  provides  that  the  marshal  shall  be  allowed, 

"  For  travel,  in  going  only,  to  serve  any  process  *  *  * 
six  cents  a  mile,  to  be  computed  from  the  place  where  the 
process  is  returned  to  the  place  of  service.  *  *  *  gut, 
when  more  than  two  writs  of  any  kind  required  to  be  served 
in  behalf  of  the  same  party  on  the  same  person  might  be 
served  at  the  same  time,  the  marshal  shall  be  entitled  to 
compensation  on  only  two  of  such  writs." 

The  amendatory  act  provides  that  "from  and  after  the  first 
day  of  January,  1875,  no  such  officer  *  *  *  shall  become 
entitled  to  any  allowance  for  mileage  or  travel  not  actually 
and  necessarily  performed." 

The  last  act  does  not  in  terms  repeal  the  first,  and  conse- 
quently it  can  not  be  held  to  repeal  it,  except  so  far  as  the 
provisions  of  the  two  acts  are  inconsistent.  Now,  under 
the  first  act,  as  a  consequence  of  the  rule  there  presented  for 
computing  "  travel,"  the  marshal  was  occasionally  entitled  to 
an  allowance  for  travel  not  actually  performed.  For  example, 
when  process  was  sent  to  him  from  a  district  other  than  his 
own  he  was  entitled  to  mileage  to  be  computed  not  from  the 
place  where  the  process  was  received  to  the  place  of  service, 
but  from  the  place  of  service  to  the  place  of  return.  It  was 
to  remedy  this  that  the  amendatory  act  was  passed.  The 
object  was  to  limit  the  allowance  for  travel  to  the  miles  act- 
ually traveled  and  not  to  modify  the  compensation  for  travel 
actually  performed.    The  amendatoiy  act  leaves  wholly  unre* 
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pealed  and  unaffected  eo  much  of  the  former  act  as  gives  the 
inatBhal  mileage  on  all  process  which  he  necessarily  and  act- 
ually travels  to  execute  and  which  he  does  execute,  and 
which  are  issued  on  behalf  of  different  plaintiffs  or  different 
defendants. 

There  are  several  items  of  charge  in  the  bill  of  the  marshal 
for  <^  actual  traveling  expenses." 

Section  829  of  the  Revised  Statutes  provides  that  "  in  all 
cases  where  mileage  is  allowed  to  the  marshal  he  may  elect 
to  receive  the  same  or  his  actual  traveling  expenses,  to  be 
proved  on  his  oath  to  the  satisfaction  of  the  court." 

None  of  these  items  are  proved  by  the  oath  of  the  marshal 
himself,  and  many  of  th6m  are  not  proven  by  the  oath  of  the 
bailiff  who  incurred  the  expenses.  They  are  simply  verified 
by  the  general  affidavit  of  the  deputy,  in  whose  account  they 
are  included,  to  the  effect  that  his  account  is  correct.  This 
proof  is  not  satisfactory  to  the  court.  My  construction  of 
the  statute  is  that  all  charges  for  actual  traveling  expenses 
must  be  proven  by  the  oath  of  the  marshal,  deputy  or  bailiff 
who  incurs  such  alleged  expenses,  and  who  alone  can  know 
of  or  be  heard  of  to  testify  of  them,  and  that  no  deputy  can 
be  heard  to  testify  in  respect  to  expenses  incurred  by  another 
deputy  or  bailiff  of  which  he  knows  nothing.  I  am  also  of 
opinion  that  if  these  expenses  can  be  proven  otherwise  than 
by  oath  in  open  court;  if  they  can  be  proven  by  affidavit,  the 
affidavit  should  be  specific,  referring  to  the  charges  partic- 
ularly, and,  when  practicable,  the  proper  vouchers  should 
accompany  the  proof. 

All  items  in  the  account  not  supported  by  this  proof  must 
be  stricken  out,  and  in  lieu  thereof  the  marshal  may  charge 
mileage. 

In  the  account  of  W.  M.  Adair,  there  is  a  charge  for  trans* 
porting  three  prisoners,  Mark  Gallagher,  T.  W.  Wilson  and 
Buck  Gallagher,  from  Adair  county  to  Louisville.     The  pris- 
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oners  were  arrested  by  different  deputies  or  bailiffs,  but  they 
were  all  transported  together.  Still,  each  bailiff  supplied 
himself  with  a  guard,  and  there  is  a  charge  for  his  transpor- 
tation. 

The  statute  allows  the  marshal,  for  transporting  criminals, 
ten  cents  a  mile  for  himself  and  for  each  prisoner  and  neces- 
sary guard.  The  terra  criminals  has  always  been  construed 
to  include  prisoners  arrested,  charged  with  crime;  and  the 
term  marshal  has  always  been  held  to  include  deputy  or 
bailiff.  But  there  is  no  proof  that  these  guards  were  neces- 
sary, and  judging  from  the  facts  before  me,  I  think  they 
were  unnecessaiy.  I  think  three  officers  were  sufficient  to 
guard  three  ordinary  prisoners. 

I  concede  that,  in  this  matter,  much  must  be  left  to  the 
good  faith  and  judgment  of  the  officer.*  Sitting  here,  I  can- 
not ordinarily  tell  whether  a  guai'd  is  necessary  or  not;  but 
I  wish  to  say  that,  in  respect  to  a  privilege  which  is  so  liable 
to  abuse,  in  which  the  officer  is  constantly  tempted  to  act  in 
his  own  interest,  and  not  in  the  interest  of  the  government, 
I  shall  be  inclined  to  reject  all  charges  for  transporting 
guards  unless  I  can  perceive  from  the  nature  of  the  service 
that  a  guard  was  necessary,  or  unless  the  necessity  for  a 
guard  be  otherwise  satisfactorily  shown.  The  proof  should 
be  made  by  the  officer  employing  the  guard.  It  should  also 
show  who  the  guard  was,  and  the  necessity  for  having  him, 
and  it  should,  when  practicable,  be  accompanied  by  the  cer- 
tificate of  the  commissioner  before  whom  the  prisoner  was 
taken,  of  the  presence  of  the  guard. 

In  case  of  United  States  v.  James  Young  and  Same  v. 
Faulhree  and  Same  v.  Roberts^  the  district  attorney  objects 
that  the  guards,  for  whom  transportation  is  charged,  were 
witnesses  for  the  United  States  in  said  cases,  who  had  been 
summoned  and  were  paid  for  their  mileage  and  attendance  as 
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witnesses,  and  he  insists  that  the  marshal  should  not  be 
allowed  for  the  transportation  of  them  as  guards. 

I  am  of  the  opinion  that  the  objection  is  not  well  taken. 

It  is  not  disputed  that  the  guards  were  necessary,  and  bj 
the  express  terms  of  the  statute  the  marshal  is  allowed  for 
transporting  criminals,  himself  and  guard,  ten  cents  each. 
It  matters  not  whether  the  marshal  pays  the  guard  anything 
for  his  service,  or  whether  he  pays  anything  for  transporta- 
tion, he  is  allowed,  under  any  and  all  circumstances,  for  trans- 
porting criminals,  himself  and  necessary  guard,  a  certain 
arbitrary,  fixed  fee. 

In  the  case  of  the  United  States  v.  J.  iT.  Parka  the  mar- 
shal arrested  one  Jeree  M.  Parks,  but  he  was  not  the  person 
charged  with  the  crime  mentioned  on  the  warrant,  nor  the 
person  whom  the  United  States  desired  to  be  arrested.  The 
marshal  acted  in  good  faith,  believing  the  person  arrested  to 
be  the  person  whoni  he  was  directed  to  arrest.  1  am  of  the 
opinion  that  none  of  the  fees  charged,  growing  out  of  the 
arrest,  can  be  allowed.  The  prisoner  arrested  was  falsely 
arrested,  and  no  lawful  fee  can  be  based  on  or  grow  out  of  a 
false  imprisonment. 

In  the  case  of  the  United  States  v.  BiLck  Gallagher  it 
appears  that  the  person  who  made  the  affidavit  on  which  the 
warrant  was  founded  did  not  know  the  christian  name  of  the 
offender,  but  supposed  it  to  be  "Buck;"  that  the  name  of 
the  person  whom  he  really  accused  and  charged  with  crime 
is  John  Gallagher;  that  the  name  "Buck"  was  thus  by  mis- 
take inserted  in  both  the  affidavit  and  warrant;  that  the  per- 
son who  made  the  affidavit  accompanied  the  officer  to  the 
place  of  arrest  and  pointed  out  to  the  officer  John  Gallagher 
as  the  person  charged  and  as  the  person  mentioned  in  the 
warrant. 

The  district  attorney  objects  that  as  the  warrant  did  not 
specifically  direct  the  arrest  of  John  Gallagher,  the  charges 
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made  for  his  arrest,  transportation,  etc.,  cannot  be  allowed. 
I  am  inclined  to  the  opinion  that  the  objection  is  not  well 
taken.  I  think  the  case  the  converse,  or  very  nearly,  of  the 
case  last  stated.  1  think  that  John  Gallagher,  when  brought 
before  the  commissioner,  could  not  claim  his  discharge  on 
the  sole  ground  that  his  name  was  not  correctly  spelt  or 
given  in  the  warrant.  Being  the  person  actually  accused, 
he  could  not,  I  think,  complain  of  a  false  arrest  or  a  false 
imprisonment. 

In  the  case  of  the  United  States  v.  Jack  Bristow^  the 
person  was  arrested  in  the  State  of  Tennessee,  only  a  few 
yards  beyond  the  Kentucky  line.  The  oflBcer  acted  in  good 
faith,  believing  that  he  was  in  Kentucky,  and  that  he  was 
making  the  arrest  in  this  State.  I  am  of  the  opinion  that 
the  original  arrest  was  illegal,  and  that  the  prisoner  could 
not  lawfully  be  held  after  he  was  brought  into  this  State. 
Hooper  v.  Lane^  6  House  Lords  Cases,  443. 

I  am  of  opinion,  therefore,  that  none  of  the  fees  grow- 
ing out  of  or  connected  with  this  an*est  can  be  allowed. 

In  the  case  of  the  United  States  v.  John  Uowardy  the 
marshal  claims  that  his  deputy  was  employed  eight  days  in 
endeavoring  to  arrest  the  prisoner,  and  he  charges  for  ex- 
penses while  so  employed  two  dollars  per  day — ^in  all,  six- 
teen dollars.  It  appears  that  the  prisoner  resided  only 
thirty  miles  from  the  place  whence  the  process  issued,  and 
that  the  bailiff  was  actually  employed  eight  days  "in  endeav- 
oring  to  arrest"  is  not  shown  by  the  oath  or  afiSdavit  of  the 
bailiff  who.made  the  alleged  endeavor,  but  by  the  affidavit  of 
the  general  deputy  in  whose  account  the  charge  is  found,  to 
the  effect  that  his  account  is  correct.  I  do  not  think  this 
charge  is  sufficiently  proven.  It  should  be  proven  by  the 
oath  or  affidavit  of  the  bailiff  who  made  the  endeavor,  and 
he  should,  when  he  charges  for  more  days  of  endeavor  than 
are  obviously  necessary,  explain  in  his  affidavit  why  he  was 
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employed  the  Humber  of  days  charged,  what  endeavor  he 
was  making,  and  why  the  arrest  was  not  made  sooner.  It  is 
precisely  in  respect  to  these  charges,  where  something  must 
be  left  to  the  good  faith  of  the  officer,  that  there  is  the 
greatest  danger  of  abuse.  The  officer  is  constantly  tempted 
to  charge  for  service  which  he  does  not  perform,  and  the 
court  and  district  attorney  are  limited  in  the  opportunities 
to  expose  its  error.  I  think,  therefore,  full  and  strict  proof 
of  all  such  charges  should  be  required. 

In  this  case  I  shall  allow  for  only  two  days  endeavor  to 
arrest;  and,  consequently,  will  reduce  the  item  of  $16  to  $4. 

In  the  case  of  the  United  States  v.  James  Grimes^  the 
charge  is  transporting  himself,  prisoner  and  guard  from 
Columbia  to  Louisville,  140  miles,  $42.  By  the  route  trav- 
eled the  distance  was  actually  140  miles;  but  by  the  usual 
route  between  Columbia  and  Louisville  the  distance  is  only 
107  miles.  The  route  taken  was  by  way  of  South  Danville, 
and  from  the  latter  place  to  Louisville  by  railroad.  The 
route  usually  taken  is  by  way  of  Lebanon,  and  thenc^  by 
railroad.  The  first  route  is  often  taken,  and  is  in  some 
respects  the  most  comfortable  and  convenient,  but  it  is  not 
the  usual  one. 

I  am  of  the  opinion  that  the  mileage  must  be  computed 
by  the  route  usually  traveled. 

All  the  foregoing  questions  might  and  would  have  been 
decided,  just  as  they  have  been,  whether  the  rule  for  com- 
puting mileage  on  process  issued  and  served  in  this  district 
remains  as  fixed  by  the  act  of  1853,  and  section*  829  of  the 
Revised  Statutes,  or  as  is  to  be  found  in  the  act  of  1875; 
but  now  a  case  has  arisen  in  which  it  has  become  absolutely 
necessary  to  determine  which  statute  furnishes  the  rule. 

In  case  of  the  United  States  v.  James  M,  Johnson^  the 
warrant  was  issued  at  Louisville  and  returned  there.  The 
defendant  resided  at  Lexington.     The  marshal  actually  trav- 
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eled  to  Lexington,  ninety-three  miles,  to  execute  the  warrant. 
There  he  learned  the  defendant  had  gone  to  Mt.  Sterling — 
where  he  would  probably  remain  two  days;  so,  to  execute  the 
warrant,  he  traveled  from  Lexington  to  Mt.  Sterling — thirty- 
four  miles.  When  he  reached  Mt.  Sterling  he  learned  that 
the  prisoner  had  gone  to  Paris,  and  he  followed  him  there, 
traveling  eighteen  miles.  There  he  learned  the  prisoner  had 
returned  home.  He  then  returned  to  Lexington,  traveling 
eighteen  miles,  and  there  served  the  process.  If  the  mile- 
age is  to  be  computed  by  the  rule  prescribed  in  section  829 
the  allowance  will  be  limited  to  ninety- three  miles;  but  if 
the  act  of  1875  furnishes  the  rule,  then  as  the  number  of 
miles  actually  and  necessarily  traveled  to  serve  the  process  is 
163,  the  allowance  must  be  for  163  miles. 

Now,  I  think  the  act  of  1875  was  not  intended  .to  increase 
the  mileage  of  marshals,  but  to  diminish  it.  The  complaint 
was  not  that  the  act  of  1853  and  section ,  829  did  not  allow 
enough  mileage — the  complaint  was  that  they  allowed  too 
much.  The  complaint  was  that  they  allowed  for  mileage  not 
traveled,  and  the  object  was  to  cut  off  all  allowance  for  travel 
not  performed,  not  to  give  an  allowance  for  travel  though  actu- 
ally performed,  if  it  exceeded  the  distance  from  the  place  of 
return  to  the  place  of  service. 

I  have  already  shown  that  process  mnst,  unless  otherwise 
provided  by  statute,  be  returned  to  the  court  which  issues  it. 
All  process  is  ordinarily  placed  in  the  hands  of  the  marshal 
at  the  place  of  its  issue.  The  consequence  is  that  a  marshal 
can  rarely,  if  ever,  travel,  in  going  to  serve  any  process  issued 
in  the  district  in  which  it  is  served,  less  than  the  distance 
"from  the  place  of  return  to  the  place  of  service,"  but  he 
may  and  often  will  have  to  travel  more.  The  consequence  is 
that  if  the  act  of  1875  furnishes  the  rule  for  computing 
mileage  on  process  issued  and  executed  in  the  same  district, 
it  has  signally  failed  to  accomplish  the  end  intended.     It  has 
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not  decreased  allowance  for  mileage,  but  has  provided  for  a 
largely  increased  allowance.  The  act  of  1853,  and  section 
829,  Hevieed  Statntes,  made  an  allowance^  for  mileage  not 
actually  traveled.  It  allowed  a  marshal,  who  served  process 
coming  from  districts  other  than  his  own,  mileage  to  be  com- 
puted "from  the  place  of  return  to  the  place  of  service," 
though  this  distance  might  be  hundreds  or  thousands  of  miles, 
and  though  he  had  not  actually  traveled  to  serve  the  process 
more  than  one  mile.  It  was  to  remedy  this,  and  this  only, 
that  in  my  opinion  the  provision  found  in  the  act  of  1875 
was  made.  It  was  not  made  to  change  that  of  which  there 
was  no  complaint.  Bat  the  objection  that  the  act  of  1875 
should  not  be  so  construed  as  to  alter  the  rule  for  computing 
mileage  prescribed  by  section  829,  on  process  issued  and  exe- 
cuted in  the  same  district,  does  not  rest  solely  oi\  the  ground 
that  the  evil  which  it  was  intended  to  remedy,  so  far  from 
being  cured,  would  be  made  worse.  It  rests  also  on  the  more 
rational  ground  that  there  is  no  express  repeal  of  any  of  the 
provisions  of  the  old  law,  and  that  the  negative  language  of 
the  act  of  1875  is  scarcely  appropriate  to  an  increase,  but 
rather  to  a  decrease  of  allowance  for  mileage. 

Moreover,  the  policy  of  all  the  statutes  of  the  United 
States  regulating  the  fees  of  oflScers,  has  been  to  prescribe 
certain  fixed  fees  easily  ascertainable,  leaving  nothing  to  the 
discretion  of  the  officer,  as  little  as  possible  to  his  integrity, 
and  as  little  as  possible  to  depend  on  proofs.  If  the  con- 
stniction  of  the  act  of  1875  contended  for  be  admitted ;  if 
the  marshal  is  entitled  on  every  process  executed  by  him  an 
allowance  for  the  miles  actually  and  necessarily  traveled,  then 
on  eveiy  process  served,  the  question  will  arise,  what  was  the 
number  of  miles  actually  and  necessarily  traveled  ?  and  the 
cmirt  thus  have  much  of  its  time  consumed  in  determining 
unpleasant  squabbles  over  fees  in  which  the  complaining 
party  can  rarely  obtain  any  relief,  since,  at  last,  the  officer 
15 
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making  the  charge  will  ordinarily  be  the  only  witness  who 
will  know  the  facts. 

I  shrink  from  such  labor  and  from  snch  investigations,  and 
I  shall  not  undertake  them  unless  Congress  shall  clearly  im- 
pose them  upon  me.  In  all  the  investigations  which  I  have 
ever  made  of  the  fees  of  marshals,  I  have  rarely  found  any- 
thing wrong  in  those  matters  which  are  definitely  fixed  by 
statute,  or  are  easy  ascertainable  by  the  court  without  refer- 
ence to  the  oath  of  the  officer.  In  almost  every  instance  in 
which  I  have  found  a  charge  either  wholly  false  or  partially 
erroneous,  it  has  depended  for  its  verification  on  the  discre- 
tion and  good  faith  of  the  oflicer.  So  strong  is  the  tempta- 
tion to  the  officer  to  consult  his  own  interests  and  to  disregard 
that  of  him  whom  he  serves;  so  strong  is  this  temptatiouT— 
when  he  may  adopt  without  exposure  either  of  two  courses — 
to  adopt  the  course  which  will  yield  him  most  that,  in  my 
opinion,  he  should,  if  possible,  never  be  subjected  to  such 
temptation.  His  fees  should,  as  far  as  possible,  be  fixed  and 
definite,  and  not  depend,  except  in  cases  which  cannot  be 
otherwise  regulated,  either  on  his  discretion  or  integrity,  or 
on  facts  which  can  be  known  to  himself  only. 

So  far  as  this  court  is  concerned,  I  shall  adhei*e  to  the  rule 
prescribed  in  section  829  for  computing  mileage  on  all  pro- 
cess issued  and  served  in  this  district,  without  reference  to  the 
number  of  miles  actually  traveled  to  execute  it,  until  Congress 
shall  manifest  a  more  certain  intention  to  alter  it  than  is  to 
be  found  in  the  act  of  1875. 

To  avoid  misconception,  I  deem  it  proper  to  say  that  none 
of  the  charges  which  have  been  found  to  be  erroneous  are 
connected  with  any  service  rendered  by  the  marshal  himself. 
They  all  relate  to  service  alleged  to  have  been  performed  by 
his  deputies  or  by  bailiffs  appointed  by  them,  generally  to 
service  alleged  to  have  been  returned  by  the  latter.  The 
marshal  himself  did  not  suspect  that  any  of  the  accounts 
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rendered  to  hira  were  incorrect.  I  acquit  him  of  all  blame, 
but  in  the  future  I  shall  expect  hjm  to  examine  and  scruti- 
nize every  account  before  it  is  presented  to  the  court,  and  to 
eliminate  every  item  which  he  may  deem  incorrect  or  not 
proven,  as  required  by  the  law  as  expressed  in  this  opinion. 
Moreover,  I  shall  expect  him  to  dismiss  from  office  every 
deputy  who  shall  render  to  him  a  false  account,  or  who  shall 
abuse  his  authority  by  appointing  bailiffs,  or  who  shall,  in 
any  way,*  mjinifest  a  stronger  desire  to  make  fees  than  to 
serve  the  public. 

So  many  criminals  attempt  to  avoid  arrest  by  flight  or 
concealment,  whenever  the  marshal  comes  into  their  neigh- 
borhood, that  it  is  no  doubt  often  necessary  for  him  to  avail 
himself  of  the  services  of  a  special  bailiff.  I  would  not, 
therefor^,  restrict  his  authority  to  appoint  special  bailiffs;  but 
80  universal  has  become  the  practice  of  Deputy  Marshals  to 
appoint  bailiffs,  and  the  fees  of  the  Marshal  have  thereby 
been  so  enormously  increased  to  the  apparent  gain  of  such 
deputies,  that  I  cannot  but  suspect  their  incentive  to  such 
appointments  is  to  make  fees  rather  than  to  perform  their 
duty.  The  marshal  should  hold  every  deputy  to  a  strict 
account  for  every  bailiff  appointed  by  him. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  SUN- 
DIJY  CITIZENS  FOR  THE  APPOINTMENT  OF 
SUPERVISORS  FOR  THE  VOTING  PRECINCTS 
OF  THE  CITY  OF  CINCINNATI,  Em 

CiKcurr  CouKT — Southern  Dibtbict  of  Ohk) — 

Seftembeb  16,  1878. 

constitutionality  of  the  6upeevjsoe8  of  election  act. 

1.  The  act  of  Congress  directing  the  appointment  of  supervisors  in 
congressional  elections  hy  the  circuit  Judge  of  the  Unit«d  States  for  such 
congressional  district  as  may  be  reported,  pursuant  to  such  statute,  is  con- 
stitutional, and  is  obligatory  on  the  circuit  judge. 

2.  Such  action  by  the  circuit  judge  is  Judicial,  and  does  not  fall  under 
the  head  of  non-judicial  action  or  such  as  is  ministerial. 

3.  The  Constitution  declares  ihat  Congress  may,  by  law,  vest  the  appoint- 
ment of  such  inferior  officers  as  it  thinks  proper  in  *  *  *  the  courts 
of  1:.  V.  The  supervisors  are  inferior  officers.  The  court  is  not  required 
to  perform  the  duties  prescribed  for  these  commissioners,  but  its  power  is 
exhausted  when  such  officers  are  appointed. 

The  act  of  Congress  provides: 

"  Whenever,  in  any  city  or  town  having  upwards  of  twenty 
thousand  inhabitants,  there  are  two  citizens  thereof,  or  when- 
ever, in  any  county  or  parish,  in  any  congressional  district, 
there  are  ten  citizens  thereof,  in  good  standing,  who  prior  to 
any  registration  of  voters  for  an  election  for  representative 
or  delegate  in  the  Congress  of  the  United  States,  or  prior  to 
any  election  at  which  a  representative  or  delegate  in  Congress 
is  to  be  voted  for,  may  make  known,  in  writing,  to  the  judge 
of  the  Circuit  Court  of  the  United  States  for  the  circuit 
wherein  such  city  or  town,  county  or  parish,  is  situated,  their 
desire  to  have  such  registration,  or  such  election,  or  both, 
guarded  and  scrutinized,  the  judge,  within  not  less  than  ten 
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dajs  prior  to  the  registration,  if  one  there  be,  or  if  no  regis- 
tration be  required,  within  not  less  than  ten  days  prior  to  the 
election,  shall  open  the  Circuit  Court  at  the  most  convenient 
point  in  the  circuit." 

The  supervisors,  to  be  thus  appointed,  are  then,  by  subse- 
quent sections  of  the  law,  authorized  to  be  present  during 
the  registration  or  voting,  take  cognizance  of  what  is  done, 
and  be  present  at  the  counting  of  the  votes,  simply  with  a 
view  to  secure  fairness  and  impartiality  in  the  elections  and  cor- 
rect returns  thereof. 


George  Hoadly  represented  parties  who  were  opposed  to 
the  appointment  of  supervisors. 

Baxter,  J. — I  trust  it  will  not  be  improper  for  me  to  say 

that  I  regret  having  been  called  upon  to  perform  this  duty. 

Bat  the  act  of  Congress  imposing  the  duty  is  imperative,  and 

if  constitutional,  must  be  enforced.     Learned  counsel  have, 

however,  insisted  that  it  is  unconstitutional:    First,  because  it 

requires  the  courts  to  perform  other  than  judicial  duties;  and 

Second,  because  its  enforcement  would  be  an  invasion  of  the 

rights  of  the  States. 

Can  these  propositions,  or  either  of  them,  be  main- 
tained? 

Tlie  government,  we  concede,  is  divided  into  three  distinct 
departments — the  executive,  legislative  and  judicial  —  each 
invested  with  appropriate  functions,  and  neither  can  be  law- 
fully required  to  encroach  upon  the  prerogatives  of  either  of 
the  others,  without  violating  the  fundamental  law  from  which 
they  all  derive  their  authority.  If  therefore  the  act  which 
provides  for  the  appointment  of  supervisors  of  elections 
required  the  court  to  perform  non-judicial  duties,  I  would 
follow  the  precedent  of  Chief  Justice  Gbay  and  other  contem- 
porary judges,  so  earnestly  commended  by  counsel,  and  refuse 
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to  enforce  it.  I 'heartily  concur  in  principles  announced  by 
tbe  learned  chief  justice.  The  reasons  assigned  for  declin- 
ing to  execute  the  Invalid  Pension  Act  are  clearly  stated  as 
follows:  "That  neither  the  Legislative  nor  the  executive 
branches  can  constitutionally  assign  to  the  judicial  any 
duties  but  such  as  are  properly  judicial,  and  to  be  performed 
in  a  judicial  manner  *  *  *  that  the  duties  assigned  to 
the  courts  by  the  (Invalid  Pension)  act  are  not  of  that 
description.  *  *  *  As  therefore  the  business  assigned 
to  this  court  by  this  act  is  not  judicial,  nor  directed  to  be 
performed  judicially,  the  act  can  only  be  considered  as 
appointing  commissioners  for  the  purposes  mentioned  in  it 
by  official  instead  of  personal  descriptions." 

By  reference  to  the  act  it  will  be  found  that  it  designated 
the  judges  as  commissioners,  to  take  depositions  and  make 
reports  to  the  Secretary  of  War,  and  authorized  the  Secretary 
of  War  to  suspend,  and  Congress  to  revise,  their  decisions, 
and  hence  the  learned  judge  added  "that  by  the  Consti- 
tution, neither  the  Secretary  of  War  nor  any  other  execu- 
tive officer,  nor  even  the  Legislature,  are  authorized  to  sit 
as  a  court  of  errors  on  the  judicial  acts  or  opinions  of  this 
court." 

But  what  would  have  been  the  decision  of  the  court 
if  the  act  had  required  it  to  appoint  commissioners  to 
perform  the  duties  prescribed?  The  Constitution  declares 
that  "Congress  may,  by  law,  vest  the  appointment  of 
such  inferior  officers  as  it ,  thinks  proper,  in  the  Presi- 
dent alone,  in  the  courts  of  law,  or  in  the  heads  of  de- 
partments;" and  under  this  constitutional  grant  of  power 
Congress  has  vested  the  President,  the  heads  of  depart- 
ments and  the  courts  with  authority  to  appoint  a  great 
many  subordinate  officers.  Amongst  others,  the  courts 
have  been  authorized  to  appoint  their  clerks.  Circuit  Court, 
and  other   commissioners,  and   this  power  had  been   exer 
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cised  by  the  judges  who  declined  to  enforce  the  Invalid 
Pension  Act.  Why  is  it  supposed  the  courts  would  have 
i*efused  to  comply  with  the  statutory  command,  if  the  Invalid 
Pension  Act  had  authorized  and  required  them  to  appoint 
commissioners  to  perform  the  merely  ministerial  duties  by 
its  provisions  imposed?  There  would  have  been  no  greater 
impropriety  in  the  court's  appointing  commissioners  to  per- 
form the  duties  prescribed  by  that  act,  than  in  appointing 
clerks  or  Circuit  Court  commissioners  under  the  several  acts 
authorizing  them  so  to  do.  The  terms  in  which  they  express 
their  objection  to  acting  in  the  Tz^o/i-judicial  character  of  com- 
missioners indicate  clearly,  that  without  doubt  or  hesitation 
they  would  have  appointed  commissioners  to  discharge  the 
same  duties.  The  duty  of  the  courts  to  appoint  subordinate 
officers  when  required  and  authorized  so  to  do  by  law,  has 
never  before  been  questioned,  and  cannot  be  npon  the  basis 
of  any  adjudicated  case.  AH  precedents  and  authority 
are  to  the  contrary.  The  State  governments,  like  the  National, 
are  divided  into  separate  departments.  There  is  no  more 
power  under  the  State  constitutions  to  impose  other  than 
judicial  duties  on  the  courts  than  there  is  under  the  Federal 
Constitution.  And  yet  by  law  in  several  of  the  States  the 
appointment  of  judges  of  elections  has  been  conferred  upon 
the  courts,  and  so  far  as  I  am  advised  the  validity  of  these 
laws,  or  the  propriety  of  their  enforcement  has  not  been 
questioned. 

There  is  a  very  obvious  distinction  between  the  Invalid 
Pension  Act  and  that  under  consideration.  In  the  former, 
the  judges  were  designated  and  required  to  act  as  commis- 
sioners. Tliat  duty  they  very  properly  declined  to  perform. 
And  if  the  act  under  consideration  commanded  this  court  to 
supervise  the  elections,  I  should  refuse  to  obey  it.  But  the 
command  is,  that  this  court  shall  appoint  others  to  perform 
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that  duty.  The  supervisors  so  to  be  appointed  will  be  "in- 
ferior officers."  The  Constitution  authorizes  Congress  by  law 
to  vest  such  appointments  in  the  courts.  Congress,  by  the 
statute  under  discussion,  has  authorized  and  commanded  the 
circuit  judges,  when  requested  by  the  requisite  number  of 
citizens,  to  make  the  appointment  which  has  now  been  asked 
for.  And  though  this  law  may  conflict  with  the  opinions  of 
counsel  and  those  whose  views  they  represent,  as  to  the  proper 
classification  and  division  of  powers  between  the  several 
departments  of  the  government,  the  Constitution  and  the  act 
when  construed  together  make  the  appointment  of  super- 
visors a  judicial  duty  which  this  court  cannot  decline  to  per- 
form without  a  flagi'ant  violation  of  the  obligations  imposed 
upon  it  by  law. 

Let  us  now  consider  the  second  objection. 

Does  the  act  invade  the  rights  of  the  States?  If  so,  how? 
I  do  not  anticipate  any  possible  conflict  between  the  State 
and  National  authority  proceeding  from  the  exercise  of  the 
power  conferred  by  this  act.  Congress  has  the  right  to  reg- 
ulate the  election  of  its  own  members,  and  by  the  Constitu- 
tion each  house  is  made  the  eicclusive  and  final  judge  of  their 
election  and  qualification.  In  the  exercise  of  this  jurisdic- 
tion witnesses  may  be  summoned  and  examined,  and  investi- 
gations made  into  the  fairness  and  regularity  of  elections. 
If  this  may  all  be  done  qfier  election,  may  not  Congress  by 
law  provide  safeguards  before  election  to  prevent  fraud,  secure 
an  honest  count,  and  compel  correct  returns?  This  is  all  the 
appointment  of  supervisors  is  intended  to  accomplish.  It  is 
not  contemplated  that  they  sliall  supersede  or  exercise  any 
part  of  the  authority  vested  by  State  laws  in  the  persons  act- 
ing under  State  authority.  Supervisors  can  neither  admit 
nor  exclude  the  ballot  of  any  one  oflering  to  vote.  They  are 
not  present  to  act  as  judges  but  simply  as  witnesses  to  remain 
with  the  officers  holding  the  elections,  take  cognizance  of 
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everything  done,  and  witness  the  counting  of  the  votes  polled 
with  the  purpose  to  secure  fairness  and  impartiality  in  the 
conduct  of  the  election.  No  injustice  can  possibly  result 
from  such  action.  It  is  only  to  those  contemplating  frauds 
either  in  the  casting  of  the  votes  or  in  the  counting  and 
return  thereof  that  these  impartial  witnesses  provided  by  the 
law  are  a  terror.  Frauds  perpetrated  in  the  election  of  mem- 
bers of  Congress  are  punishable  in  the  courts.  And  while 
the  supervisors  to  be  selected  from  opposing  political  parties, 
cannot  control  the  elections  and  are  without  authority  to 
receive  or  exclude  a  vote,  or  do  any  act  calculated  in  the 
slightest  degree  to  intimidate  a  legal  voter,  yet  they  may, 
after  the  election,  give  evidence  and  secure  the  conviction  and 
punishment  of  violators  of  the  law,  and  to  this  class  super- 
visors would  naturally  be  obnoxious.. 

Thus  far  I  have  treated  the  questions  argued  as  original, 
and  as  though  there  were  no  precedents  in  the  enforcement 
of  this  law  in  other  instances  to  support  the  views  I  have 
expressed.  It  was  remarked  in  the  argument  that  the  pro- 
tection intended  to  be  given  by  the  statute  had  not  heretofore 
been  invoked  in  this  circuit.     The  statement  is  erroneous. 

Judge  HoADLY. — This  district  is  what  I  said. 

The  CouBT. — The  statement  is  correct  in  reference  to  the 
districts;  but  the  act  has  been  enforced  elsewhere  in  the  cir- 
cuit, as  also  in  other  circuits,  and  so  far  as  I  am  aware  the 
action  of  the  courts  in  exercising  the  powers  conferred  has 
not  in  any  instance  been  objected  to. 

I  think  the  statute  is  constitutional;  that  it  is  obligatory 
upon  me,  and  appointments  will  be  made  in  accordance  with 
its  requirements.  If  after  they  are  made  the  appointees  shall 
do  any  act  in  excess  of  the  powers  conferred  on  them  by  the 
law  they  will  be  held  amenable  therefor.  Their  acts  will  be 
their  own  and  not  the  court's.  In  making  the  appointments 
the  court  exhausts  its  powers,  and  therefore  in  their  selection 
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I  wish  to  act  with  judicial  impartiality,  so  as  to  secure  men 
worthy  of  so  important  a  trust,  and  for  this  purpose  invoke 
the  counsel  and  co-operation  of  good  men  of  every  shade  of 
political  sentiment  who  desire  that  the  popular  will  may 
prevail  and  honest  elections  be  secured. 


CHAS.  G.  EVERETT  v.  JONATHAN  THATCHER 

AND  OTHERS. 

CiKourr  OouBT — Nobthebn  District  of  Ohio — Septembeb 

Tkbm,  1878. 

IKSFEOnON  OF  PATENT  BY  COURT ^EVIDENCE JUDICIAL  KNOWL- 
EDGE. 

The  court  may,  on  the  hearing  of  a  cause  in  chancery  brought  to  enjoin 
the  infringement  of  a  patent,  inspect  such  patented  article,  and  determine 
from  this,  without  other  evidence,  whether  it  is  or  is  not  the  subject  of  a 
patent. 

Everett  jBled  a  bill  in  January,  1872,  alleging  the  issue  of 
a  patent  to  William  Baker  for  a  new  and  improved  clapboard 
joint;  that  in  July,  1869,  he  acquired  the  exclusive  right  to 
make,  use  and  sell  the  patent  in  Logan  County;  that  since 
that  time  the  defendants  have  made  the  patent  joint  and 
siding  for  houses,  and  that  this  patent  was  adjudged  valid  in 
the  Circuit  Court  of  the  United  States  for  the  western  dis- 
trict of  Pennsylvania  in  November,  1870,  in  the  case  of 
Anderson  v.  SchmidL     There  was  a  prayer  for  injunction 
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and  account.  The  defendants  filed  an  answer,  denying  that 
Baker  was  the  first  and  original  inventor;  alleging  that 
before  May,  1854,  the  invention  was  known  and  used  by 
John  Kowze  and  E.  L.  Small  and  by  others,  and  that  the 
re-issued  patent  of  1869  was  void  because  it  was  enlarged  so 
as  to  cover  matters  not  embraced  in  the  first  issue,  and  which 
were  previously  known  and  used.  Further,  the  allegation 
was  made  that  the  siding  made  by  defendants  was,  since 
1844,  in  common  use. 

There  was  a  replication  to  the  answer.  The  original  pat- 
ent 'So.  10,903  is  to  be  found  in  Patent  Office  Report  for 
1854,  vol.  1,  p.  368;  and  the  figure  of  the  patent  joint  is  in 
vol.  11,  at  p.  43.  The  re-issue.  No.  3,268,  is  set  out  in  vol. 
11,  p.  805,  of  the  Patent  Office  Report  for  1869. 

The  claim  in  this  is  as  follows: 

"  1.  The  construction  of  the  joint  of  clapboards,  or  jointed 
siding,  for  houses  and  other  buildings,  in  such  manner,  that 
the  boards  when  laid  on  the  frame,  shall  lie  fiat  and  solid  for 
their  whole  width  against  the  frame  of  the  building,  and  at 
the  same  time  shall  preserve  the  appearance  and  advantage 
of  clapboarding  in  front  by  the  outer  lip  of  the  upper  board, 
at  each  joint,  overlapping  outside  the  board  next  below  it, 
for  shedding  the  water  as  described. 

*'2.  The  combination  of  the  lock  a,  in  the  rear  of  the  joint 
for  holding  the  board  to  the  frame  at  the  lower  edge  as 
described  with  the  extended  lip  C,  Fig  1,  in  front  for  cover- 
ing the  head  of  the  nail,  as  described,  the  whole  being  con- 
structed, combined,  and  arranged  substantially  in  the  manner 
and  for  the  purposes  herein  set  forth." 

In  the  schedule  Baker  claimed  that  he  had  "invented  a 
new  and  useful  improvement  in  the  preparation  and  joining 
of  clapboards,  and  the  siding  of  houses  and  other  buildings." 
He  further  claimed  that  the  siding  would  "lie  flat  and  solid 
against  the  posts  and  studs  of  the  frame  instead  of  touching 
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the  frame  at  their  cornerB  only,  as  is  tlie  case  of  ordinaiy 
elapboarding.  At  the  same  time  they  shall  preserve  outside 
the  appearance  and  advantage  of  elapboarding  by  the  outer 
lip  on  the  lower  edge  of  each  board  overlapping  the  full 
thickness  of  the  upper  edge  of  the  board  immediately  below 
it  for  shedding  the  water.  And  second^  by  extending  the 
outer  lip  of  the  upper  board  sufficiently  for  that  purpose, 
may  also  cover  the  heads  of  the  nails  by  which  the  boards 
are  fastened  to  the  frame,  these  being  driven  near  the  upper 
edge  of  the  boards,  where  a  small  nail  is  sufficient,  as  the 
boards  are  thin  at  this  point." 

The  figure  intended  to  illustrate  the  invention  is  then 
described.  A  number  of  depositions  were  taken  by  defend- 
ants which  tended  to  show  that  ordinary  tongued  and  grooved 
flooring  had  been  used  for  weather-boarding  houses  before 
the  patent;  that  siding,  though  not  exactly  the  same,  yet 
similar,  had  been  used  by  diflferent  persons,  and  specimens 
were  annexed  to  some  of.  the  depositions.  A  witness  testi- 
fied that  he  had  built  a  honse  in  184:4  in  Hudson,  Ohio,  with 
siding  like  a  specimen  produced,  the  only  difference  between 
that  and  the  patented  article  being  in  the  bevel.  The  plaintiff 
read  depositions,  which  tended  to  show  that  the  specimens 
produced  were  different  in  principle  from  the  patented  article. 

At  the  March  Term,  1878,  the  case  was  in  part  heard,  and 
a  portion  of  the  evidence  read,  when  the  court  intimated  an 
opinion  that  on  inspection  of  a  specimen  of  the  siding  de- 
scribed in  the  patent,  without  reference  to  other  evidence,  it 
was  not  patentable;  but  continued  the  case  with  leave  to  file 
briefs. 

Briefs  were  submitted  by  Wm,  Lawrence  and  WUh/^  Sher- 
mail  dk  Hoyt^  for  complainant. 


A.  T.  Brewer^  for  defendant. 
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Baxter,  J. — "WTien  this  case  was  before  ns  in  March  last, 
we  inspected  the  model  of  the  invention  and  intimated  an 
opinion  adverse  to  complainant.  But  his  counsel  are  now 
insisting  that  we  ought  not  to  base  our  judgment  in  this  case 
upon  a  personal  inspection  of  the  model,  because  thej  say  it 
is  not  one  of  the  things  of  which  the  court  can  take  judicial 
notice.  The  proposition  is  certainly  correct.  We  cannot 
take  judicial  notice  of  the  model,  nor  have  we  assumed  to  do 
BO.  The  patent  \^  prima  facie  evidence  of  its  own  validity, 
and  if  nothing  more  appeared  in  the  case,  we  would  declare 
it  valid  and  protect  it  against  infringement.  But  it  is  only 
prima  fade  good  and  not  conclusive.  The  responsibility  of 
adjudicating  it  valid  or  invalid  is  with  the  court,  and  we 
must  do  this  upon  legitimate  evidence  legally  adduced  in  the 
case.  The  model  is  competent  evidence,  and  has  been  ex- 
hibited as  such  by  the  complainant  If  the  court  is  not 
authorized  to  inspect  and  pass  judgment  upon  it,  why  is  it 
introduced?  It  is  a  prevalent,  if  not  universal,  practice  for 
the  courts  in  litigation  of  this  character  to  examine  such 
models.  And  why  may  they  not  do  so?  Witnesses  may  be 
callcJd  to  examine  models  of  inventions  as  experts  and  give 
their  opinions  of  their  merits.  And  may  not  judges,  upon 
whom  the  law  imposes  the  duty  and  responsibility  of  decid- 
ing the  question,  not  exercise  their  natural  senses  in  the 
same  way  and  to  the  same  extent?  It  seems  to  us  that 
judges,  sitting  in  judgment  upon  the  law  and  the  facts,  and 
called  upon  to  decide  whether  a  piece  of  coin  oflfered  in  evi- 
dence and  produced  to  the  court  is  genuine  or  spurious,  are 
at  liberty  to  examine  the  coin  for  themselves,  and  apply  such 
tests  as  are  ordinarily  applied,  and  exercise  their  own  judg- 
ment in  the  determination  of  the  question,  and  in  doing  so, 
they  would  not  be  exceeding  their  judicial  functions,  because 
the  coin  thus  exhibited  is  made  evidence  before  them.  And 
if  it  were  made  a  question  of  fact,  whether  a  yard-measure 
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produced  before  a  court  wae  greater  or  less  than  the  legal 
length,  the  court  would  hare  the  right  to  decide  the  disputed 
fact  by  an  actual  tneasurement.  And  if  it  is  competent  for 
a  court  to  inspect  a  piece  of  coin  or  measure  a  yard-stick 
offered  in  evidence,  may  we  not  with  equal  propriety  and 
under  the  same  rules  of  evidence  examine  the  model  ex- 
hibited in  evidence  by  the  parties  to  this  suit?  The  decisions 
of  the  Supreme  Court  afford  numerous  instances  of  criticisms 
of  models  exhibited  before  that  court  The  model  offered 
in  this  case  is  not  so  complex  as  to  be  beyond  the  compre- 
hension of  the  court.  It  is  simply  a  piece  of  weather-board- 
ing, grooved  on  one  edge  and  beveled  on  the  other.  Tlie 
invention  is  not  such  a  new  and  useful  improvement  in  that 
branch  of  mechanism  as  in  our  judgment  makes  it  patent- 
able. It,  therefore,  belongs  to  the  public,  and  we  think  the 
complainant  has  not  acquired  such  an  exclusive  right  as 
entitles  him  to  the  protection  of  this  court. 

There  is,  however,  other  testimony  on  file  showing  the 
state  of  the  art  at  the  time  which  supports  the  view  we  have 
taken.  But  as  we  are  entirely  satisfied,  from  the  personal 
inspection  we  have  made,  that  the  pretended  invention  is  not 
patentable,  we  are  content  to  rest  our  judgment  on  this  evi- 
dence alone,  and  do  not,  therefore,  desire  to  hear  the  evidence 
read.  But  in  order  to  preserve  the  rights  of  defendants,  we 
will  consider  it  as  having  been  read  and  as  a  part  of  the  files 
of  the  case. 

It  has  been  urged  that  the  patent  involved  has  been  ad- 
judged valid  by  the  Circuit  Court  of  the  United  States  for 
the  western  district  of  Pennsylvania,,  and  this  adjudication  is 
relied  on  as  authority  here.  The  judgment  of  that  court,  if 
based  upon  a  bona  fide  contest,  and  after  careful  considera- 
tion, would  be  entitled  to  great  respect.  But,  as  we  are 
advised,  that  judgment  was  rendered  on  a  pro  confesso  with: 
out  answer  or  hearing,  and  upon  the  complainant's  statement 
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of  his  case.  Such  decrees  are  rendered  upon  mere  motion, 
without  investigation,  and  are  not  such  adjudications  as  to 
preclude  full  inquiry  by  us. 

A  decree  will  be  entered  dismissing  complainant's  bill  with 
posts. 

Welkeb,  district  judge,  concurred. 


JAMES  S.  ATTERBURY  et  al.  v.  J.  J.  GILL,  Admin- 
iSTSATOB  OF  A.  J.  BEATTY,  Deceased. 

ClKCUIT    COXJBT NOBTHEEN    DiSTBIOT    OF    OhIO OCTOBBB 

Tebm,  1878. 

on   dekubbeb  to  bill  of  bevivob  and  motion  to  stbike 

demubbeb  fbom  the  files. 

RfiYiYAL  OF  Suit. — Case  is  not  reTived  unless  order  to  that  effect.  Ac- 
tion against  administrator  survives,  if  there  has  been  an  infringement; 
the  latter  being  held  as  a  trustee  for  the  owner. 

Bakewell  <6  Ghristyy  for  plaintiflT. 
PrentisSy  Baldwin  <&  Ford^  for  defendant 

Bill  filed  against  respondent  for  infriTigement  of  patent, 
which  was  on  an  improved  jelly  glass.  Eespondent  answered. 
Testimony  was  taken  and  a  hearing  had.  Complainant  had 
a  decree  establishing  the  validity  of  the  patent  and  also  the 
fact  of  infringement  by  defendants.  There  Was  a  reference 
to  commissioners  to  take  an  account  of  profits  and  damages. 

The  respondent  died  before  the  account  was  taken.  After 
expiration  of  rule  day  to  answer  a  bill  of  revivor  under  rule 
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56,  the  administrator  of  respondent  filed  a  demurrer  to  that 
bill,  wlien  motion  was  made  by  complainant  to  strike  such 
demurrer  from  the  files.  Rule  to  amend  had  now  expired, 
and  prior  to  the  filing  of  the  demurrer  no  order  had  been 
made  reviving  the  suit  against  the  administrator,  nor  had 
the  administrator  obtained  leave  to  file  the  demurrer. 

Welker,  J. — Under  rule  56,  the  case  was  not  revived  un- 
less an  order  to  that  effect  was  made,  and  in  this  partic- 
ular case  the  demurrer  was  allowed  to  stand  as  if  filed  on 
rule,  and  the  motion  was  overruled. 

The  demurrer  raises  the  question  of  the  survival  of  actions 
for  infringemejit  of  patents,  against  the  administrator  of  the 
infringer  after  a  decree  of  infringement  and  reference  to 
master  or  comuiissioner  to  assess  amount  for  which  decree  was 
to  be  entered. 

1.  Although  as  a  general  rule,  actions  for  torts  do  not 
survive  against  the  representatives  of  deceased  defendants 
pending  the  suit,  yet  these  proceedings  in  equity  for  in- 
infringement  of  patents  are  not  strictly  proceedings  for  torts. 
The  respondent  who  infringes  a  patent  is  held  in  equity  as  a 
trustee  of  the  owner  of  the  patent  and  compelled  to  account 
to  him  for  the  profits  realized  from  the  manufacture  of  the 
infringing  machine  or  product. 

The  infringer  is  also  liable  to  the  patentee  for  damages  for 
such  infringement,  and  both  of  these  causes  of  action  are 
combined  in  the  case  in  equity,  as  well  as  the  prayer  for  per- 
petual injunction. 

2.  In  this  case,  the  decree  having  settled  the  question  of 
infringement,  and  the  case  having  been  referred  to  the  master, 
before  the  death  of  resporident,  to  ascertain  the  amount  for 
which  the  decree  should  be  rendered,  which  will  embody 
either  both  or  one  of  these  claims  of  claimant,  therefore  the 
action  does  survive. 

The  demurrer  is  overruled  and  order  of  revival  entered. 
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District   Coubt — Eastern   District  of  Michigan — Octo- 

*  BEB  Term,  1878. 

DUB   DILIGENCE COLLISION. 

1.  The  collision  act  of  1864  provides  that  when  steamers  are  meeting 
end  on  or  nearly  end  on,  they  shall  port — each  one — and  go  to  the  right, 
hut  this  applies  to  cases  in  which  each  steamer  is,  at  night,  in  such  posi- 
tion as  to  see  both  of  the  colored  lights  of  the  other.  Where  the  red 
light  is  opposite  the  red  light  of  the  other  it  does  not  apply,  and  if  the 
green  light  ^one  of  the  steamers  is  opposite  the  green  light  of  the  other, 
or  if  in  any  case  each  vessel  shows  to  the  other  a  single  colored  light 
directly  ahead,  or  where  both  lights  are  anywhere  but  ahead,  the  rule 
does  not  apply. 

2.  There  is  no  general  obligation  to  slacken  speed,  although  two 
steamers  are  found  approaching  each  other  in  such  a  way  as  that  it  is 
necessary  to  change  the  helm  in  order  to  avoid  a  collision,  yet  such  an 
obligation  arises  in  case  of  continuous  approach  or  when  the  approaching 
light  is  found  to  be  closing  in  instead  of  opening  out. 

3.  If  t|ie  question  be  whether  there  was  promptness  in  giving  and  exe- 
cuting orders  upon  a  steamer  immediately  before  a  collision,  the  fact  that 
the  master  left  the  deck  after  the  lights  of  the  approaching  vessel  had 
been  seen,  and  did  not  return  until  after  a  collision  had  become  inevita. 
hie,  may  be  looked  to,  as  also  the  further  fact  that  the  engineer  for  two 
or  three  times  left  his  post  to  observe  the  approaching  lights.  The  court 
may  properly  consider  such  facts  as  indicating  a  want  of  due  diligence. 

The  Comet  was  bound  from  Grand  Island,  Lake  Superior, 
to  Cleveland.  Having  rounded  White  Fish  Point  at  about 
8  p.  M.  she  saw  the  red  light  of  the  Manitoba  when  about 
one-fourth  to  one-half  a  point  upon  her  port  bow.  Tlie 
Comet  immediately  ported  her  wheel  half  a  point  and 
steadied.  After  running  on  a  short  time  and  finding  that 
the  Manitoba  failed  to  open  out,  she  ported  again  half  a 
point,  blew  her  whistle,  which  was  not  answered,  and  failing 
16 
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to  shake  off  the  Manitoba,  which  seemed  to  be  swinging 
under  her  starboard  wheel,  the  Comet  again  was  put  hard  a 
port,  the  Manitoba  now  shutting  in  her  red  and  opening  her 
green  light.  Then  the  engines  of  the  Comet  were  stopped 
and  reversed,  but  it  was  too  late.  She  was  struck  on  the 
port  bow  by  the  Manitoba  and  cut  nearly  in  two,  and  sunk 
in  less  than  two  minutes.     Eleven  on  board  were  lost. 

The  Manitoba  was  charged  with  having  brouglit  about  the 
result,  because  of  starboarding  her  wheel  instead  of  porting 
as  she  ought  to  have  done,  as  the  vessels  meeting  were  end 
on,  or  nearly  end  on.  , 

The  Manitoba  claimed  that,  having  passed  St.  Mary's  canal, 
she  made  the  bright  light  of  the  Comet  when  about  half 
way  between  Hound  Island  and  Iroquois  Pointy— that  the 
Comet  was  coming  on  from  the  direction  of  Whitefish  Point, 
and,  if  not  heading  on  a  course  almost  parallel  opposite 
to  that  held  by  the  Manitoba,  was  nearly  doing  so.  The 
steamer,  running  at  a  moderate  speed,  was  going  about  N. 
W.  \  N.,  and  as  the  Comet  was  approaching  she  showed  her 
bright  and  green  light,  which  bore  from  one-half  to  three- 
fourths  of  a  point  upon  the  starboard  bow  of  the  Manitoba; 
that  the  latter  vessel  endeavored,  if  possible,  to  avoid  the  col- 
lision and  to  that  end  starboarded  half  a  point  and  steadied, 
but  the  propeller  still  came  on,  now  exhibiting  her  green 
and  white  lights,  and  as  though  she  would  fairly  pass  to  the 
starboard  of  the  Manitoba.  In  fact  she  seemed  to  be  off  a 
little,  but  on  a  sudden  she  swung  to  starboard  and  across  the 
bows  of  the  Manitoba  as  though  she  were  under  a  port  vrheel. 
The  Manitoba  at  once  was  put  hard-a-starboard,  the  engines 
were  stopped  and  reversed,  but  the  propeller  had  approached 
so  near  that  the  collision  was  inevitable. 

The  Comet,  it  was  averred,  had  committed  a  fault  in  not 
starboarding  instead  of  porting.  The  question  raised  and 
argued  was:  Whether  these  vessels  on  approaching  each 
other  had  exhibited  t/)  each  other  a  green  or  red  light 
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n.  L.  Tyrrellj  for  libellants. 

TT.  A.  Moore  and  F.  H.  Canfield^  for  claimants. 

Brown,  J. — Before  entering  upon  a  discussion  of  the  testi- 
mony, there  is  a  legal  proposition,  to  wliich  the  attention  of 
the  cotirt  was  challenged  at  the  outset  of  the  argument,  and 
which  libellants  claim  is  decisive  of  the  case.  Admitting 
the  theory  of  the  Manitoba  to  be  true,  that  she  made  first 
the  briglit  and  then  the  green  light  of  the  Comet,  three- 
quarters  of  a  point  on  her  starboard  bow,  it  was  insisted  that 
the  steamers  were  still  meeting  "nearly  end  on"  within  the 
13th  article,  and  that  it  was  incumbent  upon  the  Manitoba 
to  port,  instead  of  starboarding,  as  she  did.  The  words 
"nearly  end  on"  used  in  the  13th  article,  are  susceptible  of 
two  entirely  distinct  interpretations.  On  behalf  of  the 
Comet,  it  is  urged,  that  if  vessels  are  approaching  so  nearly 
end  on,  that  prudence  will  suggest  a  change  of  the  helm  to 
avoid  a  misapprehension  or  chance  of  collision,  such  change 
should  always  be  made  by  porting,  notwithstanding  the 
approaching  vessel  may  exhibit  a  green  light  upon  the  star- 
board bow.  Under  the  other  definition,  if  the  two  vessels 
are  each  exhibiting  to  the  other  lights  of  the  same  color, 
there  is  no  risk  of  collision  within  the  meaning  of  the  arti- 
cle, and  each  vessel  is  bound  to  keep  its  own  side  and  may 
pursue  its  course  with  unabated  speed,  or,  as  formulated  in 
the  lines  of  Mr.  Gray,  "Green  to  green  or  red  to  red,  perfect 
safety,  go  ahead." 

The  earlier  decisions,  both  English  and  American,  no 
doubt  go  far  to  sustain  the  position  of»the  libellants  upon 
this  point.  The  Merchant  Shipping  Act,  which  in  England 
preceded  the  present  law,  under  which  the  vessels  of  all  civ- 
ilized nations  are  now  navigated,  provided  that:  "Whenever 
any  ship,  whether  a  steam  or  sailing  ship,  proceeding  in  one 
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direction,  meets  any  other  ship,  whether  a  steam  or  sailing 
ship,  proceeding  in  another  direction,  so  that  if  both  ships 
were  to  continue  their  respective  courses  they  would  pass  so 
near  as  to  involve  any  risk  of  a  collision,  the  helms  of  bath 
ships  shall  be  put  to  port,  so  as  to  pass  on  the  port  side  of 
the  other" — a  rule  substantially  like  the  13th  article,  except 
that  it  imposes  upon  the  sailing  vessel  an  obligation  to  port 
when,  meeting  a  steamer.  In  construing  this  rule  in  thq 
case  of  The  Maugerton^  Swab.  120,  a  ship  which  was  run- 
ning free  was  held  to  be  in  fault,  because  seeing  a  steamers 
green  or  starboard  light  three  or  four  points  on  her  starboard 
bow,  she  held  on  her  course,  the  master  believing  that,  if  the 
steamer  did  likewise,  the  vessel  would  have  gone  clear.  He 
ouglit,  it  was  said,  to  have  expected  that  the  steamer,  on  see- 
ing his  light,  would  have  followed  the  rule  and  have  ported; 
and  should,  therefore,  have  ported  his  own  helm.  See,  also, 
The  Admiral  Boxer^  Swab.  192.  In  The  Cleopatra^  Swab. 
135,  a  steamer  was  condemned  for  having  starboarded  on 
making  the  bright  and  green  lights  of  an  approaching  vessel 
three  points  on  her  starboard  bow,  distant  about  three  miles. 
So,  too,  in  the  case  of  The  Stork^  Holt,  151,  decided  after 
the  present  law  had  taken  effect,  Dr.  Lushington  held,  that 
in  order  to  excuse  the  Stork  from  porting,  "it  must  be  quite 
clear  there  were  three  points  difference  and  not  less,  for 
surely  it  would  never  do  to  contend,  where  they  were  so 
nearly  meeting  end  on,  that  if  the  evidence  should  be  it  was 
one  or  two  points  only  in  the  direction  they  were  meeting, 
that  that  would  be  sufficient  to  dispense  with  the  observ- 
ance of  this  rule.  On  appeal  to  the  privy  council,  the  court 
refused  to  adopt  the  language  of  Dr.  Lushington,  but  ob- 
served it  was  not  necessary  to  lay  down  any  rule  if  it  were 
competent  for  them  to  do  so.  "  It  is  sufficient  to  say,  that, 
whether  the  vessels  were  in  such  a  relative  position  as  to 
involve  the  risk  of  a  collision,  must  be  always  a  question  of 
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fact  to  be  determined  upon  the  circumstances."  The  court, 
however,  found  that  the  vessels  were  in  such  a  relative  posi-> 
tion  that  their  course,  if  pui*8ued,  would  have  involved  risk 
of  a  collision,  and  dismissed  the  appeal.  In  the  case  of  The 
City  of  Paris^  Holt,  21,  the  question  was  put  to  the  assess- 
ors: "When  the  steamer  first  saw  the  steam  tug  moving 
toward  her,  and  two  points  on  her  starboard  bow,  taking  into 
consideration  these  vessels  being  on  opposite  courses,  was 
thei*e  danger  of  their  meeting  end  on,  or  nearly  end  on,  so 
as  to  involve  a  risk  of  collision?"  and  they  answered,  "That 
the  vessels  were  coming  nearly  end  on,  and  the  duty  of  each 
was  to  have  ported."  In  the  case  of  The  Fingal^  Holt,  160, 
the  court  considered  that  if  vessels  were  within  two  points 
of  meeting  end  on,  they  would  fall  within  the  latter  part  of 
the  statement,  "  nearly  end  on."  In  the  case  of  Ths  Artemas, 
Holt,  75,  a  difference  of  tw*o  points  was  held,  not  to  exempt 
the  vessels  from  the  regulation  of  the  11th  article.  See  also 
The  Mexican^  Holt,  180.  A  similar  want  of  definiteness  is 
apparent  in  the  American  authorities.  See  The  Milwaukee^ 
1  Brown's  Admiralty,  313;  The  Nichols,  7  Wall.  656. 

These  varying  constructions  of  the  act  naturally  led  to  a 
want  of  uniformity  in  the  practice,  ship  masters  as  well  as 
courts  disagreeing  among  themselves  as  to  how  great  a 
variance  from  dead  ahead  would  still  meet  the  requirements 
of  nearly  end  on.  There  was  a  further  difficulty  involved  in 
the  fact  that  the  exhibition  of  a  green  light  or  green  and 
white  lights  directly  ahead,  or  on  the  starboard  bow  is  con- 
sistent not  only  with  vessels  approaching  upon  a  parallel 
course,  but  upon  a  course  across  that  of  the  other  vessel,  in 
which  case  porting  the  helm  would  bring  about  the  very  dis> 
aster  it  was  designed  to  avoid;  in  other  words,  the  light  may 
be  dead  ahead  or  nearly  dead  ahead,  and  yet  the  two  ships 
may  not  be  meeting  end  on.  To  justify  porting  under  article 
13,  not  only  must  the  ship  carrying  the  light  be  end  on,  but 
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the  two  ships  must  be  meeting  each  other  in  that  position, 
•and  the  exhibition  of  a  single  colored  light  directly  ahead  by 
no  means  justifies  that  inference. 

To  put  an  end  to  this  uncertainty,  and  to  define  with  the 
utmost  practicable  exactness  the  meaning  of  the  words 
"nearly  end  on,"  on  the  30th  of  July,  1868,  an  order  in 
council  was  issued  to  the  following  effect:  "The  said  two 
articles,  numbered  11  and  13  respectively,  only  apply  to 
cases  where  ships  are  meeting  end  on  or  nearly  end  on,  in 
such  a  manner  as  to  involve  risk  of  collision.  They  conse- 
quently do  not  apply  to  two  ships  which  must,  if  both  keep 
on  their  respective  courses,  pass  clear  of  each  other.  The 
only  cases  in  which  the  said  two  articles  apply  are  when  each 
of  the  two  ships  is  end  on  or  nearly  end  on  to  the  other;  in 
other  words,  to  cases  in  which,  by  day,  each  ship  sees  the 
mast  of  the  other  in  a  line  or  nearly  in  a  line  with  her  own, 
and,  by  night,  to  cases  where  each  ship  is  in  such  a  condition 
as  to  see  both  of  the  side  lights  of  the  other.  The  said  two 
articles  do  not  apply  by  day  to  cases  in  which  the  ship  sees 
another  ahead  crossing  her  own  course  or,  by  night,  to  cases 
where  the  red  light  of  one  ship  is  opposed  to  the  red  light  of 
the  other,  or  where  the  green  light  of  one  ship  is  opposed  to 
the  green  light  of  the  other,  or  where  a  red  light  without  a 
green  light  or  a  green  light  without  a  red  light  is  seen  ahead, 
or  where  both  red  and  green  lights  are  seen  anywhere  but 
ahead."  While  this  order  has  never  been  formally  accepted 
by  the  Supreme  Court  as  the  correct  interpretation  of  the 
13th  article,  it  has  received  the  sanction  of  the  District 
Courts  for  the  southern  and  eastern  districts  of  New  York, 
and  has  not,  so  far  as  I  can  gather,  been  repudiated  any- 
where. It  was  adopted  verbatim  by  Judge  Blatchfobd  in 
the  case  of  the  Steam  Ferryboat  America^  3  Benedict,  424, 
and  was  approved  by  Judge  Benedict  in  The  Sylvester  Hale^ 
6  Benedict,  523.     By  an  imperial  decree  promulgated  May 
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26,  1869,  it  was  incorporated  in  the  law  of  France  (De  »Fre8- 
qnet,  Dub  Ahordages^  p.  107.)  It  appears  also  to  have  been 
adopted  by  Hamburg,  Jlnssia  and  Sweden,  in  1868.  While 
in  some  cases,  where  a  colored  light  is  made  very  nearly 
dead  ahead,  it  may  lead  vessels  to  approach  each  other  in  a 
dangerous  proximity,  it  is  quite  evident  that  so  long  as  each 
exhibits  to  the  other  a  light  of  the  same  color,  there  can  be 
no  collision,  and  any  liability  to  error  or  confusion  can  be 
obviated  by  porting  from  a  red,  or  starboarding  from  a  green 
light.  As  it  is  very  desirable  that  the  construction  given  to 
this  law  should  be  as  uniform  as  the  law  itself  is  general,  par- 
ticularly upon  waters  where  British  and  American  vessels  are 
constantly  meeting  each  other,  I  deem  it  the  safer  and  better 
plan  to  adopt  the  order  in  council  as  the  law  of  this  court, 
at  least  until  overruled  by  a  higher  authority.  I  hold,  there- 
fore, that  under  her  theory  of  the  facts,  the  Manitoba  was 
not  in  fault  for  starboarding  as  she  did. 

What  the  exact  facts  of  the  collision  are  it  is  certainly 
diiBcult  to  determine.  Not  only  is  the  testimony  upon 
either  side  in  direct  and  irreconcilable  conflict  with  that 
upon  the  other,  but  the  witnesses  upon  one,  if  not  upon  both 
sides,  swear  to  appearances  utterly  inconsistent  with  the 
movements  of  their  own  vessels  as  stated  by  them.  The 
theory  of  the  Comet  that  she  made  the  red  light  of  the 
Manitoba  and  kept  it  constantly  on  her  port  bow  is  not  only 
sworn  to  directly  by  her  master,  her  second  mate,  and  her 
wheelsman,  but  it  is  claimed  to  be  verified,  and  in  fact  dem- 
onstrated, by  two  subordinate  circumstances,  proved  by 
uncontradicted  testimony. 

Fir^t.  That  the  Comet,  in  rounding  Whitefish  Point, 
hugged  as  close  to  land  as  possible,  expecting  heavy  seas, 
and,  hence,  when  she  straightened  up  on  her  course  to  Point 
Iroquois,  she  was  further  to  the  westward  than  the  usual 
course  of  vessels  intending  to  round  that  point  would  take 
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them;  while  the  Manitoba,  intending  to  make  Michipieoten, 
on  the  northeast  shore,  would  natnrally  have  been  further  to 
the  eastward  than  the  usual  course  of  vessels  rounding  the 
point  would  take  them. 

The  testimony  of  the  Comet's  crew  does  tend  to  show  that 
she  passed  a  little  nearer  to  the  point  than  usual,  although 
there  was  a  heavy  wind  from  the  southeast  blowing  on  to  the 
point,  and  it  is  a  little  difficult  to  see  why  she  should  wish  to 
hug  it  so  close;  but  in  that  regard,  it  appears  to  be  contra- 
dicted by  that  of  the  master  and  mate  of  the  Havana,  a 
steamer  bound  up,  which  passed  the  Comet  a  short  distance 
below  Whitefish  Point  and  some  seven  or  eight  hundred  feet 
upon  her  port  side.  These  witnesses  swear  they  passed 
Whitefish  Point  themselves  at  the  usual  distance  of  a  mile 
or  a  mile  and  a  quarter,  indicating  that  the  Comet  was  prob- 
ably about  a  mile  out  from -the  Point  when  she  passed  it.  In 
this  connection,  they  a^so  swear  they  saw  the  Manitoba's 
light  astern  and  upon  their  port  quarter.  While  it  is  true 
the  Manitoba  was  intending  to  stop  at  Michipieoten,  the 
direct  course  to  which  would  lead  her  a  considerable  distance 
off  Whitefish  Point,  yet  as  her  crew  unite  in  swearing  that 
they  were  steering  for  the  light  upon  the  Point,  keeping  it  a 
little  off  their  port  bow,  and  intending  to  pass  it  at  the  usual 
distance,  I  do  not  feel  at  liberty  to  say  that  they  are  not  to 
be  believed  in  this  particular. 

Second.  Shortly  after  rounding  Whitefish  Point,  the 
Comet  made  the  lights  of  the  barge  Havana,  a  little  to  port, 
and  to  give  her  an  easy  berth  she  ported  half  a  point  and  ran 
from  five  to  fifteen  minutes  under  this  port  wheel,  before 
resuming  her  southeast  course  down  the  lake.  , 

Whatever  weight  is  given  to  this  testimony  is  counter- 
balanced by  the  fact,  that  the  general  course  of  the  Comet 
down  to  the  lake  was  half  a  point  further  to  the  eastward 
than  it  would  have  been  if  she  had  been  sailing  in  a  course 
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directly  opposite  to  that  of  the  Manitoba.  The  conrse  of  the 
Manitoba  was  northwest  half  north,  while  that  of  the  Comet 
was  directly  southeast.  The  tendency  of  this  divergence 
would  be,  assuming  that  the  compasses  of  each  were  exactly 
alike,  to  display  the  green  light  of  the  Comet  to  the  Mani- 
toba. A  change  of  half  a  point  from  a  course  parallel  to 
that  of  the  Manitoba,  would,  in  a  distance  of  six  miles,  carry 
the  Comet  about  half  a  mile  to  the  eastward  of  the  Mani- 
toba's course,  assuming  that  the  Manitoba  was  pursuing  the 
usual  course  from  Point  Iroquois  to  Whitefish  Point.  While 
there  is  nothing  showing  that  the  Comet  did  deviate  to  that 
extent,  it  seems  to  me  to  offset  any  inference,  which  might 
be  derived  from  the  fact  of  the  Comet  porting  to  pass  the 
Havana,  that  she  was  westward  of  the  Manitoba's  course. 

Third.  It  is  claimed  to  be  a  physical  impossibility  that 
these  vessels  should  have  collided  as  they  did,  from  the  posi- 
tions in  which  the  evidence  of  the  Manitoba  places  them,  at 
the  time  the  Comet's  wheel  was  put  hard-a-port,  and  the 
Manitoba's  hard-a-starboard.  At  the  time  the  Comet  put  her 
wheel  hard-a-port,  and  exhibited  her  red  light,  the  witnesses 
on  lx>ard  the  Manitoba  claim  that  she  was  from  850  to  400 
feet  ahead  of  her,  and  about  the  same  distance  to  starboard. 
The  speed  of  the  Manitoba  being  considerably  greater  than 
that  of  the  Comet,  it  would  seem  to  follow  that  if  the  helm 
of  the  Manitoba  had  been  put  to  starboard  at  the  same  time 
that  that  of  the  Comet  was  put  to  port,  the  Manitoba  would 
have  passed  the  point  of  intersection  first;  and  hence,  the 
inference  is,  that  the  relative  positions  were  not  as  stated  by 
the  Manitoba,  but  that  the  Comet  was  to  the  port  instead  of 
to  the  starboard. 

Assuming  that  the  helms  of  both  vessels  were  put  hard 
over  at  the  same  moment,  and  adding  to  this  the  fact  that 
the  Manitoba  was  the  faster  vessel,  it  would  necessarily  fol- 
low that  she  would  have  passed  the  point  of  intersection 
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first.  But  the  theory  of  the  Manitoba  is  not  inconBistent 
with  a  sudden  prior  porting  on  the  part  of  the  Comet,  and  a 
failure  on  the  part  of  the  Manitoba  to  swing  as  rapidly  to 
starboard  as  the  Comet  did  to  port.  If  the  Comet  ported 
her  wheel  before  the  Manitoba  starboarded  (and  this  is  the 
Manitoba's  theory)  she  would  have  the  advantage  of  the 
Manitoba,  and  might  pass  the  point  of  intersection  first;  it 
would  naturally  take  some  little  time  for  the  Manitoba  to  get 
her  wheel  hard  over,  and  to  deviate  from  her  course.  There 
is  another  inference,  however,  to  be  deduced  from  this 
theory  of  the  Manitoba,  to  which  allusion  will  be  made 
hereafter. 

The  case  made  by  the  Comet  is  manifestly  inconsistent 
with  itself  and  untrue.  If  she  made  the  Manitoba's  red 
light  on  her  port  bow,  and  ported  half  a  point  and  agaiu 
another  half  point,  and  still  she  could  not  open  out  the 
approaching  vessel,  it  shows  conclusively  they  must  have 
been  approaching  on  converging  lines,  and  the  Manitoba 
must  have  displayed  a  green  and  not  a  red  light.  I  am  more 
inclined  to  think,  however,  that  she  made  the  red  light  of  the 
Manitoba  on  her  starboard  bow;  that  her  first  porting  brought 
her  on  a  course  exactly  parallel  to  that  of  the  Manitoba,  and 
that  her  green  light  was  displayed  at  a  considerably  greater 
distance  than  the  Com;et's  testimony  would  seem  to  indicate, 
and  that  the  collision  was  brought  about  by  a  persistent 
efibrt  to  apply  the  ISth'^rule,  and  to  pass  the  Manitoba  under 
a  port  helm.  This  is  corroborated  to  a  certain  extent  by  the 
statement  of  Rafferty,  the  wheelsman,  on  cross-examination, 
that  he  judged  the  Manitoba  was  half  a  mile  oflf  when  she 
showed  her  green  light.  I  feel  compelled  to  say,  too,  that 
considerable  doubt  is  thrown  upon  the  Comet's  case  by  the 
testimony  of  Mr.  Hathaway,  the  reporter  of  the  Free  Press^ 
who  swears  that  Captain  Dugot  told  him  that  he  had  been 
on  deck  about  half  an  hour,  and  leaving  the  boat  in  charge 
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of  the  mate  went  below,  but  was  not  gone  more  than  five 
minutes  before  returning.  Hathaway  being  entirely  disin- 
terested, I  am  disposed  to  credit  his  testimony,  notwithstand- 
ing Dugot's  denial. 

The  ease  of  the  Manitoba  is  supported  by  the  testimony 
of  her  master,  mate,  wheelsman,  engineer  and  cabin  boy, 
whose  statements  are  also  corroborated  by  those  of  four  pas- 
sengers. While  in  an  ordinary  collision  case,  the  court  will 
pay  very  little  regard  to  a  mere  superiority  in  the  number 
of  the  crew  sworn,  and  will  seek  to  determine  the  question 
of  fault  by  the  uncontradicted  testimony,  and  by  the  proba- 
bilities of  the  case,  I  do  not  feel  at  liberty  to  treat  so  lightly 
the  testimony  of  disinterested  and  intelligent  passengers, 
provided  they  are  so  located  as  to  be  able  to  observe  the 
bearing  and  color  of  approaching  lights.  The  testimony  of 
the  Manitoba's  passengers  has  aided  me  greatly  in  solving 
the  difficult  problem  of  the  relative  bearing  of  these  vessels. 

George  Bisset,  a  merchant  of  Kinkarden,  who  was  stand- 
ing forward  on  the  promenade  deck,  for  twenty  minutes 
before  the  collision,  noticed  the  Manitoba  steering  between 
the  white  light  of  the  Comet  and  the  light  upon  Whitefish 
Point.  Captain  Symes  came  back  and  spoke  to  him ;  showed 
him  the  green  light,  and  said:  "We  have  to  pass  on  the 
green  Side  with  our  green  side,  and  if  a  red  light  was  shown 
we  have  to  pass  on  the  red  side;"  was  then  standing  right  at 
the  center  of  the  promenade  deck;  stood  there  until  four  or 
five  minutes  before  the  collision,  then  going  for  a  moment 
into  the  cabin  to  light  a  cigar,  returned  to  the  deck  and  stood 
leaning  against  the  railing  on  the  starboard  side,  about 
twenty  feet  from  the  stern.  The  Comet  was  still  display- 
ing a  green  light;  looked  over  his  left  shoulder  to  see  her 
pass,  and  not  seeing  her,  looked  ahead  and  saw  her  cross  the 
bows  of  the  manitoba.  George  W.  Barry,  a  druggist  and 
insurance  agent  of  Lucknow,  was  standing  on  the  bow  of  the 
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boat  on  the  promenade  deck,  fifteen  minutes  before  the  col- 
lision; saw  the  bright  light  of  the  Comet  on  the  starboard 
bow,  and  Whitefish  light  on  the  port  bow,  but  did  not  notice 
the  colored  light.  Noticed  Bisset  and  Captain  Symes  talk- 
ing together;  saw  the  sudden  sheer  of  the  Comet  across  the 
bow.  John  S.  Tenant,  a  physician  of  Lucknow,  was  stand- 
ing on  the  promenade  deck,  at  the  foot  of  the  ladder  to  the 
right  of  the  pilot  house;  saw  the  white  and  green  lights  of 
the  Comet  on  the  starboard  bow;  the  Manitoba  seemed  to  be 
steering  between  the  Comet  and  Whitefish  Point  light;  sud- 
denly saw  her  sheer  and  show  a  red  light  so  near  that  he  thought 
he  could  throw  a  stone  aboard  of  her.  Angus  Bethune,  pay- 
master on  the  railroad,  from  Fort  William  to  Red  River,  had 
been  to  Ottawa  on  government  business,  and  was  returning 
on  the  Manitoba.  Was  sitting  at  the  door  of  the  engine  room, 
taking  a  smoke;  got  up  and  walked  to  the  forward  right 
hand  gangway  of  the  steamer  to  look  for  Whitefish  Point 
light;  saw  a  steamer  ahead;  called  the  engineer  and  remained 
there,  and  soon  discovered  the  steamer  was  coining  towards 
us;  said  to  him,  there  was  a  steamer  coming,  and  that  she 
was  on  the  wrong  side.  The  engineer  came  up  and  said 
there  was  plenty  of  room  to  pass  on  that  side.  Soon  saw 
the  Comet  down  upon  us,  her  broadside  crossing  our  bow. 
The  engineer  looked  and  ran  back  to  his  engine.  She  would 
have  passed  on  our  right  hand  side  if  she  kept  her  course; 
seemed  to  be  a  couple  of  lengths  or  more  off  when  she 
changed  her  course. 

Now  conceding,  what  unfortunately  is  too  often  true  of 
sailors,  that  they  place  a  higher  value  on  fidelity  to  their 
vessel  than  upon  fidelity  to  truth,  and  esteem  their  allegiance 
more  sacred  than  their  oath,  I  cannot  assume  that  mere  pas- 
sengers are  actuated  by  any  such  motives.  These  four  men 
have  sworn  to  a  state  of  facts  entirely  inconsistent  with  the 
theory  of  the-  Comet,  and   strongly  corroborative   of  that 
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of  the  Manitoba.  They  were  in  a  position  to  see,  and  they 
can  hardly  have  been  mistaken.  They  have  sworn  to  the 
truth,  or  they  have  been  gnilty  of  a  perjury  which  has  not 
even  the  excuse  of  self-interest  to  palliate  its  heinousness. 

I  do  not  overlook  in  this  connection  the  statements  said  to 
have  been  made  by  the  master  and  engineer  of  the  Manitoba 
after  the  collision.  They  are  sworn  to  by  the  master  and 
second  mate  of  the  Comet,  and  denied  by  the  parties  who 
are  said  to  have  made  them. 

.  As  the  witnesses  on  both  sides  are  equally  interested,  and 
the  words  are  very  likely  to  have  been  misunderstood,  I  must 
hold  that  they  are  not  proven. 

Upon  careful  perusal  of  this  testimony,  I  am  forced  to  the 
ctinclusion  that  these  vessels  were  mutually  displaying  their 
irreen  lights,  and  that  the  collision  was  brought  about  prima- 
rily by  the  unauthorized  porting  of  the  Comet. 

It  only  remains  to  consider  whether  the  Manitoba  be  not 
also  in  fault  for  not  slackening  speed.  The  testimony  is  un- 
contradicted that  the  engineer  did  not  receive  the  order  to 
s^top  and  back  until  just  as  the  vessels  came  together.  That 
there  is  no  general  obligation  to  slacken  speed,  notwithstand- 
ing two  steamers  are  approaching  each  other  in  such  a  man- 
mer  that  a  change  of  helm  is  necessary  to  avoid  risk  of  col- 
lision, is  undisputed.  The  Earl  of  Elgirij  L.  E.  4  P.  C.  8; 
The  Free  State,  91  U.  S.  200. 

It  is  equally  clear  that  this  obligation  does  arise,  when- 
ever there  is  any  uncertainty  as  to  the  position  or  movements 
of  the  approaching  vessel,  or  when  she  appears  to  be  violat- 
ing the  rules  of  navigation.  In  the  case  of  the  Earl  of 
Elgin,  an  exception  is  made  of  cases  of  a  "continuous 
approach  "  by  which  we  are  to  understand,  not  merely  where 
the  two  colored  lights  continue  to  be  visible,  but  a  single  light 
a'^pears  to  be  closing  in  in  such  a  manner  as  to  indicate  that 
the  courses  of  the  two  vessels  are  converging.     So  in   the 
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case  of  The  Scotia^  14  Wall.  181,  the  court  remark,  "  We 
bave  already  said  that  she  was  not  bound  to  take  any  steps 
to  avoid  a  collision  until  danger  of  collision  should  have 
been  apprehended,  and  we  think  there  was  no  reason  for 
apprehension  until  the  ship  light  was  seen  closing  in  upon 
her."  8.  C.  7  Blatch.  312;  see,  also,  The  Mary  Sanford,  3 
Benedict,  100. 

In  the  case  of  Dyer  v.  The  National  Steam  Navigation 
Co,^  3  Benedict,  173,  the  steamer  was  condemned  for  not 
slackening  speed  under  similar  circumstances.  The  court 
observed,  page  178,  "It  was  the  duty  of  the  steamer,  as 
soon  as  it  was  noticed  that  she  was  not  shaking  off  the  light 
by  porting  her  helm,  to  have  slackened  her  speed,  and  ascer- 
tained the  direction  in  which  the  ship  was  sailing,  and  acted 
accordingly;  instead  of  which  she  kept  up  her  full  speed 
until  the  collision  was  inevitable." 

I  see  no  reason  to  doubt  that  the  Comet  continued  to  show 
her  green  light  until  within  a  short  distance  of  the  Mani- 
toba. Her  course  diverged  a  half  a  point  to  the  eastward 
of  the  Manitoba,  consequently  her  first  porting  brought  her 
upon  an  exactly  parallel  course,  and  as  she  was  to  the  star- 
board of  the  Manitoba  she  would  continue  to  display  her 
green  light,  and  as  the  Manitoba  starboarded  and  opened  out 
this  light,  she  might  port  another  half  point  without  shut- 
ting it  in  or  showing  the  red;  but  approaching  the  Comet 
so  nearly  end  on  as  she  did,  she  was  bound  to  watch  her 
lights  with  the  utmost  vigilance,  and  to  ease  her  engines  the 
moment  she  perceived  the  Comet  was  failing  in  her  duty. 
There  could  be  no  collision  so  long  as  the  Comet  continued 
to  exhibit  a  green  light,  but  there  might  be  such  an  approach 
of  this  light  as  to  show  that  the  Comet  had  ported,  a  manoeuvre 
which,  if  persisted  in,  would  inevitably  throw  her  across 
the  path  of  the  Manitoba,  and  bring  about  a  collision.  That 
such  continuous  approach  took  place  and  was  observed,  is 


1878.]  EASTEEN  MICHIGAN.  255 

The  Manitoba. 

evident  from  the  testimony  of  the  master  and  mate.  Cap- 
tain Symes  says  that  he  made  the  green  light  three-fourths 
of  a  point  on  his  starboard  bow;  that  he  remained  on  deck 
five  or  six  minutes,  and  the  green  light  then  bore  at  least 
lialf  a  point  on  his  starboard  bow,  showing,  at  least,  that  he 
was  not  opening  it  out.  The  mate,  who  remained  in  charge 
of  the  Manitoba  up  to  the  moment  of  the  collision,  says, 
that  when  they  were  one  and  a  half  or  two  miles  apart,  the 
green  light  bore  three-fourths  of  a  point  on  his  starboard  bow; 
that  he  then  starboarded  half  a  point,  making  the  green  light 
one  and  a  fourth  points  off  his  starboard  bow,  but  that  when 
the  Comet  began  to  swing,  the  lights  had  closed  in,  so  that 
it  was  not  more  than  half  a  point  or  a  point  off.  This  shows 
that  from  the  time  the  Manitoba  starboarded,  the  Comet 
was  steadily  drawing  in  under  a  port  wheel.  If  the  two 
steamers  were  approaching  upon  an  exactly  parallel  course, 
the  light  of  the  Comet  would  naturally  open  out,  and  the 
starboarding  of  the  Manitoba  would  increase  this  tendency, 
so  that  if  the  Comet  had  kept  her  course,  the  angle  of  the 
green  light  with  the  course  of  the  Manitoba  would  con- 
stantly approximate  to  a  right  angle.  Instead  of  that,  the 
light  kept  steadily  closing  in.  There  could  be  but  one  infer- 
ence from  this — the  Comet  had  ported.  This  was  manifest 
some  time  before  she  shut  in  her  green  light  and  displayed 
her  i*ed  light,  and  the  Manitoba  should  at  least  have  eased 
her  engines  or  blown  a  whistle,  as  required  by  the  universal 
custom  upon  the  lakes. 

Nor  am  I  satisfied  that  the  order  to  stop  and  reverse  was 
given  as  promptly  as  it  should  have  been.  According  to  the 
Manitoba's  theory,  the  Comet  was  from  350  to  400  feet  to 
the  starboard,  and  about  the  same  distance  ahead  of  her 
before  her  change  of  light  was  observed.  The  entire  testi- 
mony on  the  part  of  the  Manitoba  tends  to  show  that  the 
Comet  would  have  passed  from  300  to  400  feet  from  her  if 
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she  had  kept  her  course.  Admitting  that  distances  are 
deceptive,  and  that  the  Comet  might  have  been  much  further 
ahead  of  the  Manitoba  than  400  feet,  yet  it  seems  to  me,  if 
the  engines  of  the  Manitoba  had  been  promptly  stopped  and 
reversed,  a  collision  might  have  been  avoided.  Obviously, 
this  was  the  first  and  instant  duty  of  the  Manitoba,  upon 
discovering  the  change  of  lights.  A  change  of  wheel  was  a 
matter  of  secondary  consideration,  but  the  obligation  to  stop 
and  reverse  was  imperative.  In  this  respect  the  case  is  much 
like  that  of  The  Cornet^  9  Blatch.  323,  where  the  injured 
vessel  in  this  case  was  libelled  for  sinking  the  steamer  Silver 
Spray  in  Lake  Huron.  The  observations  of  Judge  Wood- 
ruff in  that  ca§e,  page  328,  are  pertinent  here.  He  con- 
demned the  Silver  Spray,  not  only  for  starboarding,  but  for 
failure  to  slacken  speed  after  the  red  light  was  disclosed 
upon  her  starboard  bow.  While  I  make  no  criticism  upon 
the  action  of  the  Manitoba  here  in  putting  her  helm  hard- 
a-starboard,  although  I  think  this  was  an  error,  I  am  of  the 
opinion  that  she  should  have  stopped  and  reversed.  If  she 
had  ported  or  slowed  and  backed,  and  perhaps  if  she  had 
done  nothing,  the  collision  would  not  have  taken  place. 
After  a  collision  has  become  imminent,  almost  any  error  on 
the  part  of  the  steamer  will  be  pardonable  except  that  of  not 
stopping  and  reversing;  and  for  this  error,  which  is  rendered 
more  probable  by  the  fact  that  the  engineer  left  his  post  and 
ran  to  the  starboard  gangway,  after  the  Comet  put  her  helm 
hard-a-port,  I  think  the  Manitoba  must  be  cdndemned.  The 
Great  Republic^  23  Wall.  20.  I  think,  too,  the  conduct  of 
the  master  in  leaving  the  deck  after  the  Comet's  light  had 
been  visible  for  some  time,  and  not  returning  till  the  col- 
lision had  become  inevitable,  is  open  to  criticism.  Such 
changes  in  command  are  likely  to  lead  to  confusion',  and  are 
looked  upon  with  great  disfavor  by  the  courts.  Haalett  v. 
Conrad,  1  Dillon,  79. 
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A  decree  will  be  entered  apportioning  the  damages  and 
referring  it  to  a  commissioner  to  ascertain  and  compute  the 
same. 


HENKT    W.    TYLEE    vs.    GEOEGE    E.   HAGEETY, 
AMANDA  MOOEE  AND  CLINTON  IDLER 

ClKCUIT     COUET — NOETHEKIT     DiSTBICT     OF     OhIO OcTOBEE 

Teem,  1878, 
motion  to  bemand  case  to  the  common  fleas  of  ottawa 

COUNTY. 

Where  there  are  several  defendants,  to  entitle  a  non-resident  to  remove 
a  cause  to  the  Circuit  Court,  there  must  be  a  controversy  wholly  between 
him  and  the  plaintiff,  so  as  in  effect  a  final  decree  would  settle  the  whole 
case. 

WELKEtt,  J. — The  petition  was  filed  in  the  Common  Pleas 
of  Ottawa  County,  by  Henry  W.  Tyler,  against  George  E. 
Hagerty,  Amanda  Moore  and  Clinton  Idler,  to  compel  a 
specific  performance  of  a  contract  in  writing  for  the  sale  of 
real  estate  lying  in  said  county,  made  by  Hagerty  to  Tyler 
on  the  7th  day  of  September,  1876 ;  also  alleging  that  Tyler, 
after  the  makiflg  of  the  said  contract,  and  before  the  com- 
mencement of  the  action,  fraudulently  conveyed  the  land  so 
sold  to  Moore,  and  made  a  lease  for  a  part  thereof  to  Idler, 
the  other  defendant,  and  prays  the  enforcement  of  the  con- 
tract against  Hagerty,  and  also  that  the  conveyance  made  to 
Moore  and  Idler  be  set  aside  and  they  be  ordered  to  convey 
the  land  to  the  plaintiff.  Hagerty  filed  an  answer  to  the 
petition  denying  plaintiff's  right  to  enforce  the  contract. 
17 
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The  plaintiff  and  the  defendants,  Moore  and  Idler,  are  citi- 
zens of  the  State  of  Ohio,  and  the  other  defendant,  Hagerty, 
is  a  citizen  of  the  State  of  Missouri. 

At  the  first  term  of  the  Court  of  Common  Pleas  of  Ottawa 
County,  at  which  the  case  could  be  tried,  the  defendant, 
Ilat^erty,  filed  a  petition  therein  for  the  removal  of  the  case 
to  this  court,  and  executed  and  filed  the  necessary  and  proper 
bond,  and  an  order  was  made  by  said  court  making  such 
removal,  and  on  the  first  day  of  the  next  succeeding  term,  to- 
wit:  the  second  day  of  October,  1877,  filed  a  copy  of  the 
record  of  the  case  in  this  court. 

The  plaintiff  files  a  motion  to  dismiss  the  case  from  this 
court  and  remand  the  same  to  the  Common  Pleas,  on  the 
grounds: 

First.  That  the  controversy  involved  in  the  case  is  not 
wholly  between  citizens  of  different  States. 

Second.  That  the  controversy  can  not  be  fully  determined 
between  the  plaintiff  and  defendant,  George  Hagerty,  a 
citizen  of  Missouri. 

Third.  That  the  controversy  is  between  citizens  of  this 
State. 

The  only  question  presented  in  the  motion  is  whether  the 
defendant,  Hagerty,  being  a  citizen  of  Missouri,  has  a  right 
to  remove  the  case  to  this  court. 

In  the  second  section  of  the  Act  of  March  3,  1875  (vol. 
18,  Revised  Statutes,  page  470),  providing  for  the  removal  of 
causes  from  the  State  Courts  to  the  National  Courts,  it  is 
provided:  "And  if  in  any  suit  mentioned  in  this  section 
there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  States,  and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the  plaintiffs  or 
defendants  actually  interested  in  such  controversy  may  remove 
said  suit  into  the  Circuit  Court  of  the  CTnited  States  for  the 
proper  district." 
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Is  the  controversy  involved  in  this  case  v^hoUy  between 
the  plaintiif,  a  citizen  of  Ohio,  and  the  defendant,  Hagerty, 
a  citizen  of  the  State  of  Missouri?  A  part  of  the  contro- 
versy is  between  them,  and  part  of  it  is  between  the  plaintiff 
and  the  other  defendant,  Moore,  who  is  a  citizen  of  Ohio. 
As  to  Hagerty,  the  controversy  is  whether  he  sold  the  land,  as 
claimed  by  the  plaintiff;  whether  the  plaintiff  has  con'iplied 
with  the  contract,  and  Hagerty  refused  to  do  so.  As  to 
Moore,  the  controversy  is  whether  Hagerty  fraudulently  con- 
veyed the  land  to  him  after  the  sale  thereof  to  the  plaintiff. 
A  judgment  against  Hagerty  that  he  shall  convey  the  land 
does  not  determine  the  controversy.  The  character  of  the 
conveyance  to  Moore  remains  to  be  determined  in  the  suit. 
So  that  the  controversy  cannot  be  fully  determined  between 
the  plaintiff  and  the  defendant,  Hagerty. 

The  controversy  is  really  between  the  plaintiff  on  the  one 
side,  and  the  defendants,  Hagerty  and  Moore,  on  the  other, 
and  is  not,  therefore,  wholly  between  the  plaintiff  and  the 
defendant,  Hagerty.  This  being  the  relation  of  the  two  par- 
ties, it  is  not  such  a  controversy  as  entitles  the  defendant. 
Hagerty,  to  remove  the  case  to  this  court 

Motion  sustained  and  cause  remanded. 
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JOHN  A.  FULTON  vs.  JAMES  T.  GILMORE. 

Circuit  Couiit — Northern  District  of  Ohio — October, 

1878. 

MOTION    TO    DISCHARGE     DEFENDANT     FBOM     ABBEST    ON    MESNE 

.     PBOCES8. 

Practice. — ^While  the  pleadings,  practice  and  forms  in  the  Circuit  and 
District  Courts  should  conform  as  near  as  may  be  to  the  practice  in  the 
State  Courts,  yet  a  commissioner  of  the  United  States  may,  as  an  ofQcer 
under  the  State  law,  take  the  verification  of  all  necessary  papers  in  order 
to  procure  the  arrest  of  the  defendant. 

Prentiss  <&  VorcCy  for  plaintiff. 
£.  J,  Estep^ior  defendant. 

Welkeb,  J. — This  action  is  founded  upon  a  promissory 
note  of  the  defendant  for  the  sum  of  eight  hundred  dollars. 

With  the  petition,  the  plaintiff  filed  an  affidavit  that  the 
defendant  had  property,  money  and  rights  in  action  which  he 
fraudulently  concealed,  and  setting  oiit  particular  facts  as 
required  in  the  Ohio  Code,  and  asked  an  order  of  arrest, 
which  was  issued  by  the  clerk  of  the  court,  and  defendant 
was  arrested  by  the  marshal. 

The  affidavit  was  verified  before  George  Wyman,  a  commis- 
sioner of  this  court. 

The  defendant  moves  a  discharge  frojn  such  arrest  because 
the  affidavit  is  not  verified  before  an  officer  authorized  to 
make  the  same. 

The  authority  of  the  commissioner  to  administer  the  neces- 
sary oath,  presents  the  only  question  relied  upon  in  the 
argument  of  the  case. 
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The  grounds  for  arrest  of  a  defendant,  and  the  mode  of 
procuring  it  are  provided  in  the  Code  of  Civil  Procedure  of 
this  State. 

Section  146  of  the  Code  provides  that  "an  order  for  the 
arrest  of  the  defendant  shall  be  made  by  the  clerk  of  the 
court  in  which  the  action  is  brought,  when  there  is  filed  in 
his  office  an  affidavit  of  the  plaintifi*,  his  authorized  agent  or 
attorney,  made  before  any  judge  of  any  court  of  the  State,  or 
clerk  thereof,  or  justice  of  the  peace,  stating  the  nature  of 
the  plaintilFs  claim,  etc.,  and  establishing  one  or  more  of  the 
following  particulars:     *     *     * 

3.  "That  he  has  property  or  rights  of  action  which  he 
fraudulently  conceals." 

Tlie  defendant  claims  that  the  affidavit  must  be  made  before 
one  of  the  officers  above  named,  and  if  not  so  done  the  order 
of  arrest  cannot  be  issued. 

Section  914  of  the  Eevised  Statutes  of  the  United  States 
provides  that  "the  practice,  pleadings  and  forms  and  modes 
of  proceeding  in  civil  causes  *  *  *  in  the  Circuit  and 
District  Courts  shall  conform,  as  near  as  may  be,  to  the  prac- 
tice, pleadings  and  forms  and  modes  of  proceeding  existing 
at  the  time  in  like  cases  in  the  Courts  of  Record  of  the  State 
within  which  such  Circuit  or  District  Courts  are  held." 

Section  990  provides  that  "no  person  shall  be  imprisoned 
for  debt  in  any  State  on  process  issuing  from  a  court  in  the 
United  States,  where  by  the  laws  of  such  State  imprisonment 
for  debt  has  been  or  shall  be  abolished.  And  all  modifica- 
tions, conditions  and  I'estrictions  upon  imprisonment  for 
debt,  provided  by  the  laws  of  any  State,  shall  be  applicable 
to  the  process  issuing  from  the  courts  of  the  United  States 
to  be  executed  therein;  and  the  same  course  of  proceedings 
shall  be  adopted  therein  as  may  be  adopted  in  the  courts  of 
Buch  State." 

Rule  1st  of  this  court  provides  that  "actions  shall  be  com- 
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menced  and  prosecuted,  and  process  shall  be  issued,  endorsed, 
made  returnable  and  served  in  the  manner  provided  in  the 
code  of  civil  procedure  of  the  State  of  Ohio,  except  as  other- 
wise provided  in  these  rules,  or  in  the  laws  of  tlie  United 
States  applicable  to  special  cases." 

It  will  be  seen  from  the  above  references  that  the  practice 
in  this  class  of  cases  of  the  State  courts  has  been  adopted  and 
recognized,  not  literally,  but  substantially,  or  '<as  near  as  may 
be,"  in  like  proceedings  in  this  court. 

The  question  then  arises  whether,  in  applying  the  State 
laws  to  cases  in  this  court,  the  verification  of  the  necessary 
papers  required  to  be  made,  in  order  to  procure  an  arrest  of 
a  defendant,  must  be  strictly  confined  to  the  officers  named 
in  the  section  of  the  code,  that  is,  judge  or  clerk  of  a  court 
of  the  State,  or  justice  of  the  peace,  or  whether  the  officers 
of  the  court  who  are  authorized  to  administer  oaths  and 
verify  papers  used  in  the  court,  may  not  take  such  verification! 

Section  945  of  the  Revised  Statutes  provides  that  "bail 
and  affidavits  when  required  or  allowed  in  any  civil  cause  in 
any  Circuit  or  District  Court  may  be  taken  by  a  commis- 
sioner of  the  Circuit  Court  for  the  district."  Under  this 
section,  the  commissioner  before  whom  the  affidavit  was 
made  had  complete  authority  to  take  affidavits  to  be  used  in 
this  court  in  all  civil  cases.  But  it  is  claimed  inasmuch  as 
this  proceeding  restrained  the  defendant  of  his  liberty  by  his  • 
arrest,  the  law  must  be  strictly  complied  with,  and  the  affi- 
davit producing  that  restraint  must  be  made  before  one  of 
the  officers  named  in  the  code.  This  seems  to  me  an  exceed- 
ingly narrow  construction  of  the.  United  States  Statutes 
adopting  the  practice  and  mode  of  proceedings  of  the  State 

Courts. 

It  was  only  intended  by  them,  in  this  class  of  cases,  to 
require  the  same  grounds  for  arrest  of  a  defendant,  and  to  be 
made  appear  by  affidavit,  as  was  required  by  the  State  law, 
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leaving  the  verifications  to  be  made  before  such  officers  as 
are  authorized  to  take  such  affidavits  or  verifications  in  this 
court,  as  well  as  to  use  the  officers  of  this  court  to  serve  and 
execute  process,  or,  in  other  words,  use  the  official  machinery 
of  this  court  instead  of  the  State  Court. 

Any  other  construction  wc^uld  require  a  plaintiff  to  find  a 
State  judge,  clerk,  or  justice  of  the  peace,  who  is  unknown 
to  this  court,  to  take  the  verification,  and  also  require  the 
arrest  to  be  made  by  a  sheriff  instead  of  the  marshal,  thus 
making  it  exceedingly  inconvenient  to  use  such  State  mode 
of  procedure. 

The  motion  to  discharge  is  therefore  overruled. 


WILCOX  &  GIBBS  SEWING  MACHIKE  CO.  vs.  E. 

FOLLETT  AND  L.  B.  KINNEY. 

ClBCUrr     COTTBT-r-NoBTHERN     DiSTBIOT  OF   OhIO OOTOBEB, 

1878. 

MOTION  TO   DISMISS   FOB  WANT   OF   JTJBISDIOTION. 

1.  Parties  seeking  to  remove  causes  to  the  United  States  Courts  must 
comply  strictly  wifh  the  provisions  and  conditions  presented  by  the  stat- 
ute, and  any  material  omission  will  be  fatal  to  such  removal. 

2.  The  petition  for  removal  must  be  filed  at  the  term  at  which  the  case 
can  be  first  tried  and  before  trial  thereof,  and  not  after  such  term. 

Welkeb,  J. — In  this  case  petition  was  filed  by  the  plaintiff 
in  the  Court  of  Common  Fleas  of  Cuyahoga  County,  against 
the  defendants,  on  the  24th  of  January,  1877,  and  summons 
served  same  day  on  Kinney. 
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On  the  24th  of  February,  1877,  being  at  the  first  term  of 
that  court,  when  the  case  could  be  first  tried,  the  defendants 
Kinney,  filed  his  petition  for  removal,  on  the  ground  tliat  the 
plaintiiF  was  not  a  citizen  of  the  State  of  Ohio.  A  bond  was 
tiled  the  same  day,  conditioned  "to  enter  or  cause  it  to  be 
entered  in  the  Circuit  Couit,  on  the  first  day  of  its  stated 
terra  next  ensuing  after  the  order  of  said  Court  of  Common 
Pleas,  for  the  removal  of  said  suit  into  said  court  a  copy  of 
the  record  in  said  suit,"  etc.,  and  the  cause  was  continued  to 
the  March  Term,  1877.  Answer  of  plaintiff  to  petition  for 
removal  filed  March  31,  1877,  and  cause  continued  to  May 
Term,  1877.  On  the  first  day  of  May,  1877,  said  court  gave 
defendant  leave  to  amend  his  bond.  Amended  bond  filed  by 
Kinney,  May  26,  1877,  conditioned  that  "he  shall  enter  in 
said  Circuit  Court  on  the  first  day  of  its  next  session,  copies 
of  the  process  against  him  in  said  suit,"  etc. 

At  the  May  Term,  1877,  and  after  amended  bond  filed,  the 
court  made  an  order  for  the  removal  of  the  said  suit  to  this 
court. 

This  court  commenced  its  session  on  the  3d  day  of  April, 
1877.  The  defendant  filed  the  copy  of  the  record  in  this 
court  on  the  20th  of  July,  1877,  and  during  the  April  Term. 

The  plaintiff  files  his  motion  to  dismiss  the  case  and 
remand  to  the  Common  Pleas,  because 

First.  A  copy  of  the  record  of  the  case  was  not  entered  in 
this  court  within  the  time  prescribed  by  the  statute  after  the 
filing  of  the  petition  and  bond  for  removal. 

Second.  Because  the  removal  of  the  case  to  this  court  is 
contrary  to  law,  and  this  court  has  no  jurisdiction. 

The  statute  (Vol.  18,  page  471,  sec.  3)  provides  that  "when- 
ever either  party  *  *  *  entitled  to  remove  any  suit,  * 
*  *  shall  desire  to  remove  such  suit,  *  *  *  he,  or 
they,  may  make  and  file  a  petition  in  such  suit  in' such  State 
Court,  before  or  at  the  term  at  which  the  cause  could  be  first 
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tried,  and  before  the  trial  thereof  for  the, removal,  *  *  * 
and  shall  make  and  file  therewith  a  bond*  *  *  *  for  his 
or  their  entering  in  such  Circuit  Court  on  the  first  day  of  its 
then  next  session  a  copy  of  the  record;  *  *  *  and  the 
said  copy  being  entered  as  aforesaid,  *  «  *  the  cause 
shall  then  proceed,"  etc. 

The  first  term  of  the  Common  Pleas  after  the  filing  of  the 
original  petition  at  which  the  cause  could  be  first  tried,  was 
the  March  Terra,  1877.  The  petition  for  removal  and  origi- 
nal bond  were  in  fact  filed  before  the  March  Term,  to- wit: 
the  24th  day  of  February,  1877. 

The  record  shows  that,  after  the  filing  of  such  petition  and 
bond,  the  suit  was  continued  to  the  March  Term,  and  at  the 
March  Term,  to-wit:  on  the  Slst  of  March,  1877,  the  plaint- 
iff having  filed  an  answer  to  the  petition  for  removal,  the 
cause  was  continued  to  the  May  Term.  The  first  day  of  the 
then  next  session  of  this  court,  after  the  petition  for  removal 
was  filed,  being  the  third  day  of  April,  1877,  was  allowed  to 
piss  without  the  filing  of  the  record  in  this  court. 

Parties  seeking  to  remove  causes  to  the  United  States 
Courts  are  bound  to  comply  strictly  with  the  provisions  and 
conditions  prescribed  by  the  statute  giving  the  privilege,  and 
any  material  omission  will  be  fatal  to  the  removal. 

It  is  clear  that  if  the  petition  and  bond  were  filed  before 
or  at  the  March  Term,  thqn  the  record  must  have  been  filed 
in  this  court  on  the  3d  day  of  April,  1877,  if  twenty  days 
intervened,  and  could  not  be  filed  afterward. 

But  it  is  claimed  by  the  defendant  that,  the  bond  first  filed 
being  defective,  and  leave  having  been  given  to  amend  the 
bond  on  the  first  day  of  May,  the  petition  and  bond  are  to 
be  regarded  as  filed  then,  and  the  proper  time  to  file  the 
record  would  be  at  the  October  session  of  this  court,  and,  if 
that  be  so,  then  the  filing  in  this  court  on  the  20th  of  July 
would  comply  with  the  statute. 
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The  difficulty  arising  from  this  claim  is  that  the  March 
Term,  being  the  term  at  which  the  case  could  be  first  tried, 
was  the  latest  time  at  which  the  petition  and  bond  could  be 
filed.  The  defendants  had  no  right  to  do  so  afterward.  The 
policy  of  the  statute  seems  to  be  that  parties  desiring  to 
remove  causes  must  do  so  at  the  earliest  period  at  which  the 
cause  could  be  tried,  or  they  cannot  avail  themselves  of  the 
provisions  for  removal.  In  this  case  the  petition  and  bond 
having  been  filed  on  the  24th  of  February,  the  defendant 
thus  early  availing  himself  of  the  privilege,  the  limit  of  the 
time  to  file  the  record  in  this  court  commenced  to  run  at  that 
date,  and  the  defendant  cannot  postpone  the  filing  in  this 
court  beyond  the  time  fixed  by  the  statute. 

Parties  seeking  removal  must  be  careful  to  have  the  peti- 
tion and  bond  in  legal  form,  and  in  compliance  with  the  stat- 
ute, when  first  filed,  but  if  not,  they  must  perfect  them 
within  the  time  prescribed  by  the  statute  for  such  filing. 

The  subsequent  amendment  of  the  bond  and  the  order  of 
the  court  for  removal  at  the  May  Term  do  not  change  the 
time  at  which  the  petition  and  bond  are  required  to  be  filed, 
so  as  to  allow  the  limitation  to  commence  to  run  at  that  time 
in  reference  to  the  time  of  filing  the  record  in  this  court 

The  motion  is  sustained  and  the  case  dismissed. 
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EVANS  V.  PACK. 

Circuit  Couet — Eastern  District  of  Miohigak — October 

14,  1878. 

TRESPASS — STATE  COURT — JURISDICTION. 

The  prosecution  of  an  action  of  trespass,  brought  in  the  State  Court 
against  the  marshal  for  seizing  goods  of  another  party  under  execution, 
cannot  be  enjoined  by  the  Circuit  Court  of  the  United  States.  It  has  no 
such  power.  Tlie  injunction  in  such  case,  when  issued,  is  wholly  void 
for  want  of  jurisdiction. 

Two  motions,  one  to  commit  Pack  and  his  attorney,  J.  D. 
Tumbiill,  for  violating  an  order  of  this  court,  from  further 
proceeding,  etc.;  the  other  to  set  aside  such  order. 

The  bill  set  forth  that  Evans,  the  complainant,  recovered 
a  judgment  on  the  law  side  of  this  court  against  Cunning- 
ham, Haines  &  Co.;  that  execution  thereon  came  to  the 
marshal's  hands,  who  by  his  deputy,  also  a  complainant, 
levied  upon  and  sold  a  quantity  of  personalty  on  the  premises 
of  the  defendants  in  such  execution.  Further  that  this 
property  belonged  to  said  defendants,  but  that  Pack  and  the 
other  defendants  to  this  suit  claiming  to  be  the  owners 
thereof,  brought  suit  in  trespa&s  in  the  Circuit  Court  of 
Alpena  County  against  the  marshal  and  Evans  to  recover  the 
value  of  the  property.  It  was  alleged  that  the  defendants 
claimed  title  to  said  property,  through  conveyances  from 
Cunningham,  Haines  &  Co.,  which  came  through  two  inter- 
mediate parties;  that  such  conveyances  were  fraudulent,  void, 
and  without  consideration;  and  bill  prayed  to  have  these  set 
aside  and  for  injunction  to  stop  further  proceedings. 
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An  order  restraining  the  parties  named  from  proceeding 
was  issued;  and  on  the  hearincr  of  these  motions  affidavits 
were  read  to  the  eflfect  that  after  the  service  of  the  order 
defendants  proceeded  and  obtained  judgment  against  com- 
plainant and  the  deputy  for  $5,633.48,  damages  for  taking 
the  property. 

Henry  M,  Duffield  and  George  V.  N.  Lothrop^  for  com- 
plainants. 

Alfred  Russell^  for  defendants. 

• 

Bko.wn,  J. — This  case  involves  the  important  question 
whether  this  court  has  jurisdictson  to  enjoin  the  prosecution 
of  an  action  in  a  state  court,  against  the  marshal  of  this 
court,  for  taking  the  goods  of  one  person  upon  execution 
against  another.  That  the  possession  of  the  marshal  of 
goods  seized  under  an  execution,  cannot  lawfully  be  disturbed 
by  an  officer  of  the  State  Court  acting  under  a  writ  of  re- 
plevin or  other  analogous  process,  was  settled  in  Freeman  v. 
Ilowe^  24  IIow.  450 — a  decision  since  repeatedly  affirmed  by 
the  Supreme  Court,  and  universally  acquiesced  in  by  the 
State  Courts.  It  is  equally  well  settled  that  the  State  Courts 
may  entertain  jurisdiction  of  an  action  of  trover  or  trespass 
against  a  marshal,  for  taking  the  goods  of  a  third  party  upon 
a  writ  of  execution.  Buck  v.  Colhath^  3  Wall.  The  sub- 
stance of  these  decisions  is  that,  while  the  possession  of  the 
marshal  cannot  be  disturbed,  he  enjoys  no  immunity  from 
prosecution  in  an  action  for  the  value  of  the  goods  taken. 

It  is  admitted  that  under  the  Revised  Statutes,  sec.  720, 
the  judicial  power  of  the  Federal  Courts  does  not  extend  to 
the  staying  of  proceedings  in  a  State  Court,  except  in  cases 
arising  under  the  bankrupt  act.  It  is  claimed,  however,  that 
this  section  has  no  application  to  injunction  bills  which  are 
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merely  ancillary  to  suits  at  law;  that  every  court  is  bound  to 
protect  its  officers  in  the  execution  of  its  process;  that  having 
lirst  obtained  jurisdiction  of  the  case,  this  court  has  the  right 
to  decide  every  question  arising  therein;  that^the  defendants 
whose  property  the  marshal  is  alleged  to  have  unlawfully 
seized,  might  have  applied  to  this  court  for  a  release  of  the 
same  and  obtained  full  protection  of  their  rights;  that  having 
elected  to  sue  in  the  State  Court,  which  is  admitted  to  have 
jurisdiction  of  such  suit,  the  option  still  remains  with  this 
court  to  allow  the  suit  to  proceed  or  interfere  by  injunction 
and  withdraw  it  from  the  cognizance  of  the  State  Court. 
Certain  expressions  in  the  case  of  Freeman  v.  Ilowe^  se^m 
to  support  this  contention,  but  these  remarks  were  thrown 
out  by  way  of  dictum^  and  were  subsequently  criticised  in 
Buck  V.  Colbath,  3  Wallace,  334,  844.  All  that  was  decided 
in  Freeman  v.  Howe^  was,  that  property  which  had  been 
seized  by  the  marshal  on  an  execution  from  the  Federal 
Court,  could  not  be  replevied  by  a  mortgagee  or  other  claim- 
ant through  the  instrumentality  of  a  State  Court.  In  other  "" 
words,  that  the  marshal  was  entitled  to  be  protected  in  his 
possession  of  the  property.  The  contest  related  solely  to 
the  possession  of  the  goods  seized,  and  there  was  no  neces- 
sity of  examining  into  the  question  how  far  another  court 
might  go  in  passing  upon  the  title.  The  court  did  not  even 
decide  that  the  State  Court  or  the  plaintiff  therein  might  be 
enjoined  from  prosecuting  the  suit  in  replevin,  as  the  case 
aro6«  upon  a  writ  of  error  to  the  Supreme  Court  of  Massa- 
chusetts. It  is  left  to  inference,  however,  that  the  marshal 
might  lawfully  resist,  by  force  the  execution  of  any  process 
which  was  designed  to  wrest  from  him  the  possession  of  the 
property. 

That  nothing  more  was  intended  by  this  decision  is  evident 
from  the  subsequent  case  of  BiLck  v.  Colhathy  3  Wall.  334, 
which  was  also  a  writ  of  error  to   the  Supreme  Court  of 
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Minnesota.  Colbath  sued  Buck  in  one  of  the  courts  of 
Minnesota,  in  an  action  of  trespass  for  taking  goods.  Buck 
pleaded  in  defense  that  he  was  a  marshal  of  the  United 
States,  and  thatj  having  in  his  hands  a  writ  of  attachment 
cigainst  certain  parties,  he  levied  the  same  upon  the  goods 
for  the  taking  of  which  he  was  now  sued.  The  court  held 
the  action  was  properly  brought.  It  is  true  that  the  marshal 
in  his  plea  did  not  aver  that  the  goods  belonged  to  the  de- 
fendants in  the  writ  of  attachment  and  relied  solely  upon 
the  fact  that  he  was  marshal,  and  held  the  goods  under  the 
writ.  But  the  case  does  not  seem  to  have  turned  upon 
Buck's  failure  to  plead  that  the  goods  seized  in  fact  belonged 
to  the  defendants  in  the  execution.  Indeed  the  court  re- 
marks that  the  case  was  like  that  of  Freeman  v.  Ilowey  in 
every  particular,  with  the  single  exception  that,  in  the  earlier 
case,  when  the  marshal  had  levied  the  writ  of  attacliinent  on 
certain  property,  a  writ  of  replevin  was  issued  against  him 
in  the  State  Court  and  the  property  taken  out  of  his  pos- 
session, while  in  the  case  then  under  consideration  the  oflScer 
was  sued  in  trespass  for  the  wrongful  seizure.  The  distinc- 
tion was  clearly  drawn  in  the  case  between  actions  which 
involved  the  possession  of  the  property,  and  those  which 
simply  sound  in  damages:  "Whenever  property  has  been 
seized  by  an  officer  of  the  court,  by  virtue  of  its  process,  the 
property  is  to  be  considered  as  in  the  custody  of  the  court, 
and  under  its  control  for  the  time  being;  and  that  no  other 
court  has  a  right  to  interfere  with  that  possession,  unless  it 
be  some  court  which  may  have  a  direct  supervisory  control 
over  the  court  whose  process  has  first  taken  possession,  or 
some  superior  jurisdiction  in  the  premises."  Again:  "It  is 
only  while  property  is  in  possession  of  the  court,  either  actu- 
ally or  constructively,  that  the  court  is  bound,  or  professes 
to  protect  the  possession  from  the  process  of  other  courts." 
*     *     *     "It  is  obvious  that  the  action  of  trespass  against 
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the  marshal  in  the  ca^  before  us  does  not  interfere  with  the 
principles  thus  laid  down  and  limited."  Speaking*  of  the 
liabilities  of  the  marshal  under  a  writ  of  execution  the  court 
further  remarks:  "He  is  so  liable  to  the  plaintiff,  to  defend- 
ant or  to  any  third  person  whom  his  erroneous  action  in  the 
premises  may  injure.  And  what  is  more  important  to  our 
present  inquiry,  the  court  can  afford  him  no  protection 
against  the  parties  so  injured;  for  the  court  is  in  no  wise 
responsible  for  the  manner  in  which  he  shall  exercise  that 
discretion  which  the  law  reposes  in  him,  and  in  no  one  else." 
While  the  intimation  in  both  these  cases  is,  that  the  person 
whose  property  is  wrongfully  seized  may  have  redress  by 
petition  or  bill  in  equity  in  this  court,  it  is  equally  clear  he 
may  sue  the  oflBcer  in  trespass  or  trover  in  the  State  Court, 
and  that  such  court  may  lawfully  entertain  jurisdiction  of 
the  suit;  and  if  the  State  Court  may  take  jurisdiction,  I 
know  of  no  authority  except  in  cases  arising  under  the  bank- 
rupt act  which  will  justify  us  in  interfering  with  it.  This 
bill  clearly  falls  within  the  language  of  section  720,  and 
unless  there  is  something  peculiar  in  the  nature  of  this  case 
which  exempts  it  from  the  operation  of  this  provision,  it 
must  be  held  conclusive.  It  is  said  that  the  bill  is  ancillary 
to  the  jurisdiction  of  the  Federal  Court  in  the  original  suit. 
Perliaps  a  bill  to  set  aside  these  conveyances  might  have 
been  entertained,  if  filed  before  the  suit  was  commenced  in 
the  State  Court;  but  that  court  having  first  obtained  jurisdic- 
tion of  the 'subject  matter,  viz.:  of  the  alleged  fraudulent 
transfers,  with  which  the  original  suit  in  this  court  had 
nothing  to  do,  that  jurisdiction  is  exclusive.  I  have  made 
diligent  search  for  precedents  to  sustain  injunctions  against 
parties  proceeding  in  State  Courts,  but  have  found  none 
except  in  cases  arising  under  the  bankrupt  act,  and  the  courts 
have  seemed  to  assume  that  no  other  exception  existed. 
Diggs  V.  Wolcotty  4  Oranch,  179;  Dial  v.  Meynolda^  96  U.  S. 
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340.  Had  such  jurisdiction  been  supposed  to  exist,  it  would 
certainly  Itave  been  often  invoked. 

The  restraining  order  in  this  case  was  issued  upon  the 
authority  of  Kelogg  v.  Russell^  11  B.  R.  121.  *  In  .this  cause 
the  marshal  seized  certain  property  upon  a  warrant  in  bank- 
ruptcy supposed  to  belong  to  the  bankrupt,  and  transferred 
it  to  the  assignee.  A  suit  having  been  brought  in  the  State 
Court  against  the  marshal  for  such  seizure  by  a  party  who 
claimed  the  property.  Judge  Woodruff  entertained  -a  bill 
against  the  claimant  and  the  bankrupt,  to  set  aside  the  trans- 
fer as  fraudulent,  and  granted  an  injunction  to  restrain  the 
further  prosecution  of  the  suit  commenced  in  the  State 
Court.  It  is  true  the  learned  judge  does  not  base  his  allow- 
ance of  the  injunction  on  the  ground  that  the  suit  was  in 
aid  of  the  bankrupt  proceedings,  and  that  it  was  necessary 
for  the  bankrupt  court  in  winding  up  the  estate  to  have 
entire  control  of  the  assets  and  the  power  to  determine  all 
collateral  questions  and  controversies  arising  in  connection 
with  the  estate,  but  uj)on  a  careful  examination  of  the  au- 
thorities, I  am  satisfied  that  this  is  the  only  ground  upon 
which  the  injunction  could  be  sustained.  I  cannot  accept 
the  case  as  authority  for  the  general  proposition  that  this 
court  may  enjoin  the  prosecution  of  an  action  of  trespass 
against  the  marshal  in  all  classes  of  cases. 

But  it  is  urged  that,  although  this  restraining  order  may 
have  been  improperly  issued,  it  was  still  a  mere  irregularity, 
that  the  court  had  jurisdiction  of  the  case,  and  that  the  de- 
fendants were  bound  to  obey  it  until  it  had  been  regularly 
set  aside.  Had,  then,  the  court  jurisdiction  of  the  case? 
Had  it  power  to  take  cognizance  of,  and  decide  the  case 
according  to  the  law,  and  carry  its  sentence  into  execution? 

It  is  not  always  easy  to  determine  whether  the  defect  in  a 
bill  is  a  jurisdictional  one  or  not,  and  the  authorities  are  not 
altogether  in  harmony.     Generally  speaking,  I  should  say 
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that,  if  the  complainant  atatos  snob  facts  as  preclude  the 
possibility  of  granting  the  relief  sought  against  the  defend- 
ant, the  court  has  no  jurisdiction  of  the  case;  but  if  the  facts 
stated  tend  to  make  a  case  the  court  may  lawfully  proceed  to 
hear  and  determine  it.  The  distinction  is  clearly  stated  in 
the  case  of  The  Erie  RaiUcay  Company  v.  Rammy^  45  N. 
Y.  637,  644.  "  Did  the  learned  judge  who  granted  that 
order  have  jurisdiction  t  Had  he  the  power  to  sit  in  judg- 
ment upon  the  facts  presented  to  him  by  the  verified  com- 
plaint in  this  action,  and  the  afiidavits  accompanying  it,  and 
to  judge  whether  they  brought  before  him  a  case  demanding 
the  interposition  of  the  provisional  remedy  of  an  injunction 
order." 

"It  must  be  borne  in  mind  that  it  matters  not  whether 
he  judged  erroneously  as  to  the  necessity  or  propriety  of  its 
interposition,  or  whether  the  facts  were  weak  or  insufficient. 
If  the  allegations  contained  in  the  papers  before  him  tended 
to  make  a  case  which,  existing,  he  had  the  power  to  enjoin, 
then  he  had  the  power  to  sit  in  judgment  upon  them,  and  to 
judge  and  determine  as  to  their  strength  or  weakness."  The 
statute  quoted  in  this  case  expressly  provides  that  the  court 
shall  not  grant  an  injunction  to  stay  proceedings  in  a  State 
Court.  In  other  words,  on  no  -state  of  facts  which  the  com- 
plainant could  present  would  he  be  entitled  to  the  relief 
prayed.  What,  then,  can  the  court  be  called  upon  to  hear 
and  determine?  In  the  New  York  case  above  cited  the  court 
held  that  there  was  power  of  injunction  to  restrain  proceed- 
ings in  another  equitable  action  in  the  same  court,  and, 
therefore,  that  the  justice  had  the  right  to  judge  between  the 
parties  and  pass  upon  the  subject;  in  other  words,  had  juris- 
diction of  the  case,  and  that  Ramsay  having  di^beyed  it  was 
guilty  at  least  of  a  technical  contempt.  Applying,  however, 
these  general  principles  to  the  facts  in  this  .caa^,  I  feel  clear 
that  the  restraining  order  was  not  merely  irregularly  or 
18 
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iraprovidently  granted,  but  that  it  fell  within  the  statute  and 
waB,  therefore,  void. 

In  Reveral  cases  where  the  question  of  enjoining  the  action 
of  the  State  Courts  has  arisen,  the  court  has  used  language 
indicating  that  it  had  no  jurisdiction  of  the  case.  Diggs  v, 
Wolcott^  4  Cranch,  179;  Peck  v.  Qermeaa^j^  How.  112;  Dial 
V.  Reynolds,  96  U.  S.  340. 

The  motion  made  to  commit  for  contempt  must  be  denied 
and  the  restraining  order  vacated. 


THE  STEAMBOAT  CHAS.  MORGAN. 

District  Coubt — Southern  District  op  Ohio — 

October  24,  1878. 

1.  The  wife  of  a  passenger  brought  a  libel  in  rem  to  recover  damages 
for  the  death  of  her  husband,  caused  by  the  negligence  of  the  officers  of 
the  vessel. 

2.  Plea  to  the  jurisdiction.    Jurisdiction  sustained. 

This  was  an  action  m  rem  by  the  widow  of  Edwin  Rusk 
against  the  Steamboat  Charles  Morgan,  to  recover  damages 
for  the  death  of  her  husband.  The  libel  alleged  that  her 
husband  was  a  passenger  upon  said  boat  from  New  Orleans 
to  Cincinnati,  and  that  owing  to  the  negligence  and  careless- 
ness of  the  master  and  officers  of  the  boat,  in  leaving  the 
hatchway  open  at  night,  without  light  and  guard,  he  fell 
through  one  of  the  hatchways  into  the  hold  of  the  vessel  and 
was  instantly  killed.  Prayer  for  damages.  Claimant  files  a 
plea  to  the  jurisdiction  in  the  form  of  exceptions  to  the  libel, 
on  the  ground,  that  in  admiralty,  as  at  common  law,  no  action 
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is  maintainable  for  the  wrongful  death  of  another,  either  in 
jpersonam  or  in  rem. 

P.  J,  Donham^  for  exception. 
Henry  Hooper^  for  libellant, 

SwiKO,  J. — From  an  examination  of  the  English  authori- 
ties, it  is  very  clear,  that  no  right  of  action  existed  at  com- 
mon law  for  the  death  of  a  human  being.  This  doctrine  is 
first  announced  in  the  case  of  Jliggins  v.  Btitcher^  Yelv.  89, 
which  was  an  action  brought  by  the  liusband  for  the  death 
of  his  wife.  Then  came  the  celebrated  case  of  Baker  v. 
Bolton^  1  Camp.  493,  which  was  also  an  action  brought  by 
the  husband,  to  recover  damages  for  the  death  of  his  wife. 
These  are  all  the  cases  we  have  been  able  to  find  prior  to  the 
passage  of  Lord  Campbell's  Act  in  1846.  But  that  this  was 
the  recognized  doctrine  is  shown  by  the, preamble  of  the  act, 
which  recites  that  "whereas  no  action  at  law  is  now  main- 
tainable  against  a  person,  who,  by  his  wrongful  act,  neglect 
or  default,,  may  have  caused  the  death  of  another  person," 
etc.,  and  the  act  then  proceeds  by  its  provisions  to  give  such 
right  of  action.  This  is  further  shown  by  the  case  of  Gla- 
kolm  V.  Barker y  Law  Rep.  1  Ch.  App.  226,  in  which  Lord 
Justice  TuRNKR  said :  "  Lord  CampbelPs  Act  first  introduced 
into  the  law  of  this  country  a  remedy  in  case  of  injuries 
attended  with  the  loss  of  life.  The  law  up  to  the  time  of 
the  passing  of  this  act  stood  thus,  that  in  case  of  death 
resulting  from  an  injuiy,  the  remedy  for  the  injury  died  with 
the  person."  The  same  doctrine  is  maintained  in  Oshatn  v. 
(rilletty  8  Exch.  88,  and  in  Bac.  Abr.  "  Master  and  Servant," 
O. ;  Blake  v.  Midland  Railway  Co,^  18  Q.  B.  93.  In  fact 
we  have  not  been  able  to  find  a  single  reported  case  in  which 
a  contrary  doctrine  has  been  held.     The  English  courts  and 
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Inw  writers  may  not  have  founded  this  doctrine  npon  snch 
principles,  as  may  now  appear  sound  to  us;  but,  nevertheless, 
it  cannot  be  disputed  that  such  was  the  doctrine  of  the 
common  law. 

In  the  United  States  this  principle  is  not  so  well  settled, 
and  yet  the  weight  of  authority  is  to  the  same  effect,  as  will 
be  seen  by  reference  to  the  following  cases:  Carey  v.  Berk- 
shire Raih'oail  Co.  and  Skinner  v.  ITottsatonic  Railway 
Corp,  Co,^  1  Cush.  475 ;  Kearney  v.  Boston  d:  Worcester 
Railroad  Co,^  9  Id.  109;  IIollenbecJcY.  Berkshire  Railroad 
Co,^  Id.  480;  Pennsylvania  Railroad  Co.  v.  Henderson^  1 
P.  F.  Smith,  322;  Whitford  v.  Panama  Railroad  Co.,  23 
N.  Y.  470;  Green  v.  Hvdson  Railroad  Co.^  2  Keyes  (N. 
Y.)  294;  Conn.  Life  Ins.  Co.  v.  N.  Y.  c&  N.  IT.  Railroad 
Co.,  25  Conn.  265;  Eden  v.  Lexington  Railroad  Co.,  14  B. 
Mon.  204;  Wenley  v.  Cin.,  Ham.  <&  Dayton  Railroad  Co., 

1  Handy,  481;  Hyatt  v.  Adams,  16  Mich.^  180. 

On  the  other  hand,  there  is  the  case  of  Ford  v.  Charnal, 

20  Wend.  210,  in  which,  however,  this  question  was  not 
made;  but  it  has  since  been  overruled  by  the  New  York 
courts  (see  cases  cited.)  The  case  of  James  v.  Christy,  18 
Mo.  162,  is  usually  cited  as  maintaining  the  opposite  doc- 
trine, but  it  will  be  found  that  the  decision  of  the  case  turned 
upon  a  special  statute  of  Missouri.  In  Shield  v.  Younge, 
15  6a.  349,  the  question  was  clearly  made  and  decided,  but 
none  of  the  American  cases  seem  to  have  been  referred  to 
by  the  learned  judge  who  delivered  the  opinion  of  the  court. 
And  in  Sullivan  v.  Union  Pacific  Railroad  Co.,  3  Dillon  C. 
0.  Eep.,  334,  the  circuit  judge  made  a  vigorous  assault  upon 
the  common  law  doctrine  and  refused  to  follow  it;  but  this 
case  was  taken  to  the  Supreme  Court  of  the  United  States, 
and  dismissed  for  want  of  jurisdiction,  at  the  October  Terra, 
1877.  As  no  opinion  was  delivered  by  the  court,  we  are 
unable  to  say  whether  this  point  was  considered.     So  that 
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there  is  onlj^  the  Georgia  case,  which  seems  to  directly  deny 
the  common  law  doctrine.  But  that  this  principle  or  doc- 
trine, that  no  such  right  of  action  existed,  has  been  generally 
accepted  in  the  United  States,  is  further  shown  by  the  fact 
that  in  a  large  number  of  the  States,  such  a  right  of  action 
is  expressly  given  by  legislative  enactment. 

But  it  is  urged  on  the  part  of  the  libellant,  that  whatever 
the  common  law  principle  may  be,  that  the  civil  law  per- 
mitted the  action,  and  that  the  admiralty  courts  of  the  United 
States  are  not  boimd  by  the  decisions  of  the  common  law. 
The  decisions  of  the  Federal  Courts  are  not  uniform  upon 
this  point,  although  the  majority  of  them  sustain  it. 

In  Plummer  v.  Wehbj  Ware,  69,  it  would  seem  that  the 
direct  question  was  not  determined,  but  jurisdiction  in 
admiralty  was  maintained  by  the  United  States  district  judge. 
The  case  was  appealed  to  the  Circuit  Court,  and  after  amend- 
ment of  the  libel,  the  action  was  dismissed  by  Justice  Story 
for  want  of  jurisdiction. 

In  Crapo  v.  Allen^  1  Sprague,  184,  it  was  held  that  actions 
in  admiralty,  for  mere  personal  torts,  did  not  survive  the 
death  of  the  person  injured.  But  in  Cidting  v.  Seahury^  1 
Sprague,  522,  the  judge  said  it  was  not  the  settled  law,  that 
no  action  could  be  maintained  for  damages  occurring  upon 
the  death  of  a  human  beii^g,  and  that  such  right  ought  to 
exist;  but  the  precise  point  was  left  undecided.  It  was  held 
in  the  case  of  The  Steamship  City  of  Brussels^  6  Benedict, 
370,  where  a  child  had  died  from  the  negligence  of  the 
officers  of  the  vessel,  that  this  action  could  be  maintained  in 
rem^  as  arising  upon  the  contract  of  passage.  And  in  The 
Sea  (rttllj  Chase's  Decisions,  145,  Chief  Justice  Chase 
decided  that  an  action  in  rem  could  be  maintained  in  admi- 
ralty by  the  husband  for  the  death  of  his  wife;  and  in  The 
Highland  Lights  Id.  150,  he  affirmed  the  same  doctrine.  In 
the  latter  case,  the  widow  and  son  filed  their  libel  in  rem  to 
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recover  damiigeB  for  the  death  of  the  father  and  husband,  and 
the  same  judge  held,  that  while  the  action  could  not  be  main- 
tained in  rem^  the  action  would  lie  iii  personaTn^  and  that  the 
admiralty  court  had  jurisdiction.  This  case  seems  to  have 
been  decided  wholly  upon  tlie  construction  of  the  statute; 
while  the  former  was  based  entirely  upon  the  general  right 
to  maintain  such  an  action  in  the  admiralty  court. 

In  Coggiiia  v.  Mary  Helvu^  reported  in  23  Int.  Kev.  Rec. 
384,  it  was  held  in  an  action  by  the  wife  of  the  chief  mate 
of  a  schooner,  which  was  run  down  by  a  steamship,  causing 
the  death  of  the  husband,  that  an  action  in  rem  would  lie  in 
the  admiralty  court,  to  recover  damages  fonhis  death;  follow- 
ing the  decision  of  Chief  Justice  Chase.  I  find,  upon  ref- 
erence to  the  records  of  this  court,  that  at  the  June  Term, 
1870,  the  District  Court  dismissed  the  libel  of  Thomas  v. 
Tho%,  Sherlock  et  aZ.,  which  sought  to  recover  damages  for 
the  death  of  the  husband  of  libellant,  for  want  of  jurisdic- 
tion. The  case  was  appealed  to  the  Circuit  Court,  and  by 
consent  of  both  parties  the  decree  of  the  District  Court  was 
aflSrmed.  There  is  nothing  in  the  record,  however,  to  show 
that  this  point  was  raised  and  decided. 

So  far  as  I  have  been  able  to  ascertain,  these  are  all  the 
cases  in  which  the  question  at  issue  has  been  raised  and 
determined.  In  The  Steamhoat  Co.  v.  Chase^  16  Wall.  622, 
Justice  Clifford  discusses  the  question,  and  after  noticing 
the  cases  of  Crapo  v.  Allen,  1  Sprague,  184,  and  The  Sea 
Gully  Chase's  Dec.  145,  adds:  "DiflSculties,  it  must  be  con- 
ceded, will  attend  the  solution  of  this  question,  but  it  is  not 
necessary  to  decide  it  in  this  case." 

As  the  case  at  bar  will  probably  go  to  the  Supreme  Court 
of  the  United  States,  it  will  be  better  for  all  parties  that  the 
appeal  should  be  taken  after  a  trial  upon  its  merits.  I  shall 
therefore  overrule  the  exceptions  to  the  jurisdiction  of  the 
court. 
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See  on  same  subject  and  on  cognate  questions.  The  Ruekers,  4  Robin- 
son's Ad.  R.,  p.  74,  and  note;  De  Lovio  v.  Boit,  2  Gall.  399;  Domat's  Civil 
Law,  1550;  McQueen,  750;  The  Sea  QvU,  Chase's  Decisions,  145;  The 
nighland  Lights  same  authority,  150 ;  Brunswick  ▼.  The  Sea  Qull^  16  Pitts. 
L.  J.  194.  In  the  last  named  case,  the  wife  brought  a  libel  in  re/m  for 
damages,  alleging  that  her  husband  was  killed  while  rowing  in  Baltimore 
fiay  by  reason  of  a  collision  with  the  vessel  libelled.  The  court  decided 
that  it  had  jurisdiction,  and  that  she  was  entitled  to  recover.  See,  also,  6 
Ben.  317,  and  The  Steamship  Towanda,  84  Leg.  Int.  874. 

The  case  of  Thomas  v.  Sherlock  was  Anally  settled  by  paying  the  libel- 
lant  an  amount  agreed  upon  between  the  parties,  after  which  the  decree 
as  stated  in  the  opinion,  was  affirmed.  See  The  Garland^  reported  in  this 
volume,  Brown,  J.,  (February  21,  1881,)  holding  the  doctrine  of  the  text. 

See,  also,  the  opinion  of  Deadt,  J.,  sitting  in  admiralty  for  the  District 
of  Oregon,  in  Holmes^  AdmWy  v.  Oregon  &  C.  B.  B.  Co.,  (1880).  The  libel 
was  for  damages,  alleging  that  Perkins,  the  intestate,  was  killed  through 
the  negligent  conduct  of  defendant,  while  he  was  being  transported  across 
the  Wallamet  river  to  Portland.  The  case  is  reported  in  vol.  5,  p.  75, 
Federal  Reporter.  The  opinion  is  in  accord  with  those  of  the  other  judges 
referred  to  herein.  See,  also,  Gerrityy,  The  Bark  Kate  Canny  Fed.  R. 
vol.  2.    [Uepoi'ier, 
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WILLIAM  BRADFORD  vs.  H.  S.  BRADFORD,  Adm'e, 

£T  AL. 

CiRCTJiT  Court — Western  District  of  Tennessee — Novem- 
ber Term,  1878. 

practice  in   cases  where  party  cannot  furnish  prosecu- 
tion bond. 

A  party,  who  is  unable  to  give  security  for  costs,  may,  notwithstanding, 
prosecute  his  suit  if  he  make  an  oath  that  owing  to  his  poverty  he  is  un- 
able to  give  security,  and  a  respectable  attorney  shall  certify  that  he  has 
examined  the  grounds  on  which  it  is  proposed  to  bring  suit,  and  is  of 
opinion  that  it  possesses  merit,  and  that  the  plaintiff  is  entitled  to  a 
recovery. 

In  this  cause,  Wm.  S.  Flippiri  (G.  Gantt  was  with  him.) 
moved  for  an  order  directing  the  clerk  to  issue  the  necessary 
process  which  would  enable  the  plaintiff  to  commence  his 
action.  He  stated  that  plaintiff  had  some  time  ago  brought 
suit  in  this  court  against  the  defendants,  but,  being  ruled  to 
give  other  security,  had  not  been  able,  owing  to  his  poverty, 
to  do  so,  and  that  consequently  his  cause  had  been  dismissed. 
He  now  proposed  to  renew  the  suit  before  the  twelve  months 
had  expired  which  the  law  grants  to  parties  litigant,  where 
their  causes  have  been  dismissed  for  other  reasons  than  trials 
upon  the  merits. 

Baxter,  J. — ^There  is  no  statute  of  the  United  States 
requiring  plaintiffs  prosecuting  suits  in  this  court  to  give 
bonds  for  costs.  This  matter  has  been  regulated  by  a  rule 
of  the  court.  The  rule  requires  a  bond  or  a  deposit  of 
money  to  secure  payment  of  costs  in  the  event  of  a  non- 
successful   prosecution  of  the  suit     But   no  provision  has 
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been  made  for  suits  in  forma,  pauperie.  The  applicant, 
now  before  us,  insists  that  the  statute  of  the  State  upon 
this  subject  is  controlling.  We  do  not  concur  in  this 
opinion.  Section  3192  of  the  code  of  Tennessee  authorizes 
any  person  who  will  make  an  affidavit  that  "owing  to  his 
poverty,  he  is  unable  to  bear  the  expenses"  of  the  suit  he 
proposes  to  bring,  and  that  "to  the  best  of  his  belief,"  he  is 
"justly  entitled  to  the  redress  sought,"  may  "commence  his 
action  without  giving  security."  The  affidavit  offered  in  this 
case  conforms  to  the  requirements  of  that  act.  But  as 
already  stated,  this  statute  is  not  imperative  upon  us.  It 
makes  the  party  proposing  to  sue,  the  judge  of  his  right  to 
redress.  Such  judgment  involves  the  necessity  of  passing 
on  the  law  and  the  facts  of  the  case.  Parties  are  not  ordi- 
nai'ily  good  judges  in  their  own  cases.  If  competent,  they 
may  not  be  impartial.  For  these  reasons  we  decline  to  accept 
the  State  statute  as  a  rule  of  this  court.  But  cases  may  arise 
possessing  merits,  in  favor  of  persons  too  poor  to  secure  costs. 
For  such  cases  some  provision  ought  to  be  made.  The  rule 
of  the  English  courts  adopted  and  acted  on  by  some  of  the 
American  courts,  commends  itself  to  our  judgment  as  being 
best  calculated  to  protect  this  court  as  well  as  defendants 
against  frivolous  and  harrassing  litigation.  If  the  applicant 
will  supplement  his  affidavit  by  the  certificate  of  any  reputa- 
ble attorney  of  this  court,  to  the  effect  that  he  has  investi- 
gated the  case  and  believes  the  applicant  has  a  good  cause  of 
action,  he  will  be  permitted  to  bring  and  prosecute  his  suit 
in  fo^rma  pauperis,  Hammond,  J.,  concurred. 
The  following  order  was  entered: 

Wednesday,  February  12,  1879. 
Wm.  Bradford,  Assignee  and  Surviving  Partner,  vs.  Philip 
Yancey,  Adm'r  of   Htram  S.   Bradford,   Dec'd,  Alsev 
Bradford  and  Robert  Morris. 

In  this  cause,  on  motion  of  plaintiff's  attornevs,  ngVino. 
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leave  to  bring  this  'Buit  in  fonna  pauperis^  the  court  permits 
the  same  to  be  done  on  condition  that  the  usual  oath  required 
under  the  State  law  as  to  insolvency  and  poverty  be  first 
made,  and  that  attorneys  of  plaintiff  shall  certify  to  the  fact 
that  they  have  examined  the  facts  of  the  case,  and  find  it 
possesses  merit,  and  they  believe  that  plaintiffs  are  entitled 
to  a  recx)very. 

In  the  admiralty,  in  cases  of  persons  filing  libels  being  unable  to  give 
the  required  stipulation,  it  is  proper  to  take  an  oath  like  this: 

United  States  op  America,  \ 
District  of  West  Tennessee,    J 

Gary  Southworth,  being  duly  sworn,  deposes  and  says  that  to  the  best 
of  his  knowledge  and  belief,  the  allegations  in  the  foregoing  libel  are 
true,  and  that  he  is  entitled  to  the  redress  sought  by  this  suit,  to  the  best 
of  his  belief,  and  that  owing  to  his  poverty  he  is  not  able  to  bear  the 
expenses  of  this  suit,  nor  to  give  the  bond  and  security  required. 

[signed]  GARY  SOUTHWORTH. 

Acknowledgd,  subscribed  and  sworn  to  by  the  above  nauMsd  affiant  Uiis 
4th  day  of  November,  in  the  year  of  our  Lord,  eighteen  hundred  and 
eighty,  before  me,  at  my  office,  in  the  city  of  Memphis,  in  said  district 

H.  E.  ANDREWS, 
Clenrk  of  the  U.  8,  District  Court  for  the  Dist.  of  W.  Tenn, 

On  which  the  order  of  the  judge  follows; 

Allow  this  libel  to  be  filed,  upon  the  plaintiff  giving  the  proper  Juratory 
security  and  taking  the  requisite  oath. 
November  4,  1880.  E.  8.  HAMMOND, 

U.  S.  District  Judge. 

The  following  form  has  been  used  in  the  District  Gourt  of  West  Ten- 
nessee, for  a  juratory  caution  or  stipulation.  It  is  believed  to  contain 
all  that  is  essential.  It  must  be  understood,  however,  that  the  judge 
for  said  district  is  expected  in  all  such  cases  to  order  the  clerk  to  file  the 
libel  before  the  same  shall  be  actually  done,  and  he  refuses  in  actions  of 
tort  to  direct  attachment  to  issue  against  vessels,  unless  the  customary 
stipulation,  with  approved  security,  shall  have  been  given: 

IN  THE  DISTRIGT  GOURT  OF  THE  UNITED  STATES  FOR  THE 
WESTERN  DISTRIGT  OF  TENNESSEE. 

GARY  SOUTHWORTH  against  JOHN  D.  ADAMS  and  JAMES  LEE, 

Jr.,  owners  of  Steamboat  Ouachita  Belle. 

In  the  above  named  cause,  civil  and  maritime,  wherein  Gary  South- 
worth  is  libellant  and  John  D.  Adams  and  Jas.  Lee,  jr.,  owners  of  the 
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steamboat  Ouachita  Belle,  are  defendaDts :  On  this,  the  4th  day  of  Novem. 
ber,  1880,  the  said  Gary  Southworth  appeared  personally,  and  stipulated 
in  the  sum  of  two  hundred  and  fifty  dollars  to  prosecute  this  said  cause, 
and  to  pay  all  costs  and  expenses  whicli  may  be  awarded  against  him 
herein  by  the  final  decree  of  tl^is  court,  and  in  case  of  appeal,  by  the 
appellate  court,  and  to  appear  on  return  day  of  the  process  in  this  cause^ 
and  on  the  4th  Monday  of  November  instant ;  and  the  said  Gary  South- 
worth  makes  oath  that  he  will  appear  on  those  days  and  as  otlen  thereafter 
as  he  shall  be  ordered  by  the  court,  and  that  he  will  pay  all  costs  and 
expenses  which  may  be  awarded  against  him. 
[signed]  GARY  SOUTHWORTH. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  November,  1880.  ^ 

H.  E.  ANDREWS, 
*     .  Clerk. 

Judge  Hammond  has  obligingly  furnished  to  the  reporter  the  sub- 
joined note : 

The  strict  practice  requires,  perhaps,  that  the  oath  of  the  libellant  to 
his  poverty  shall  be  supported  by  other  proof  of  the  fact,  but  I  find  no 
xVmerican  rule  that  requires  more  than  h.s  own  affidavit;  £nd  this  is  in 
analogy  to  the  practice  in  other  courts  where  the  suitor  sues  in  forma 
pauperis.  But  no  doubt,  by  like  analogy,  if  the  oath  be  false,  tlie  adver- 
sary party  may  show  that  fact,  and  the  privilege  of  suing  without  a  bond 
for  costs  would  be  denied  or  revoked.  It  is  said  by  some  of  the  author- 
ities that  the  juratory  caution  is  disused  in  modern  practice  but  acts  in 
relief  of  an  indigent-suitor  by  mitigating  his  bail  or  exonerating  him 
wholly  from  giving  it.  This  has  been  done,  no  doubt,  by  rule  in  some  of 
the  districis,  notably  by  rule  No.  148  of  the  eminent  Judge  Betts;  but 
in  the  absence  of  a  rule  to  that  efiect  the  works  on  practice  seem  to 
require  it  Exemption  from  giving  security  does  not  necessarily  mean 
'  exemption  from  liability  to  pay  the  costs,  and  the  juratory  caution  only 
secures  by  the  oath  of  the  party  that  liability  which  exists  in  courts  of  law 
and  equity,  and  generally  under  the  statutory  regulations  permitting  poor 
persons  to.&ue  without  security.  It  may  be  waived,  as  the  ordinary  stip- 
ulation with  sureties  may  be,  by  the  adversary'  party's  failure  to  demand 
it,  but  that  the  proper  practice  requires  it  seems  clear.  Whether  the  party 
would  be  liable  for  costs,  as  at  law,  in  the  absence  of  the  stipulation  by 
juratory  caution  may  be  doubtful  under  the  civil  law.  The  very  term, 
juratory  caution,  means  a  s'ipulation  by  oath  without  sureties,  and,  if  it 
be  not  required,  it  is  a  misnomer  to  call  the  proceeding  by  that  name. 
Under  the  civil  law,  cautions  with  respect  to  the  manner  in  which  they 
were  taken,  were:  Cautio  fide  jussoriiij  (by  surties);  Pignoratitiay  (by 
deposit) ;  Juratoriay  (by  oath) ;  If^vde  Promissoria,  (bare  promise). 

Where  the  suitor  was  excused  from  furnishing  sureties,  he  was  some- 
times  required  to  take  the  o&th  of  calumny,  as  were  also  the  attorneys  or 
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proctors  which,  besides  the  averment  that  the  party  believed  the  cause  to 
be  Just,  as  is  now  required  in  all  cases  of  suing  in  forma  pauperis^  con- 
tained a  further  averment  that  the  suit  was  not  instituted  in  malice ;  but 
the  forms  I  have  found  do  not  contain  this  averment.  In  a  note  to  Stra- 
ban's  translation  of  Domat's  Civil  Law,  (A.  D.  1722,)  it  is  said:  "As  to 
what  the  R.^man  law  directed  in  relation  to  caution  being  given  by  all 
plaintiffs  and  defendants  for  prosecuting  and  defending  the  suit,  and  pay- 
ing what  should  be  adjudged,  either  for  damages  or  expenses,  this  is 
strictly  obsei'ved  in  the  high  court  of  admiralty  of  England.'*  But 
according  to  Coote  the  requirement  of  a  Juratory  caution  is  now  limited 
to  suits  for  wages.  The  bail  required  is  always  £80,  and  the  plaintiff 
must  also  give  the  Juratory  caution.  The  form  of  affidavit  requires  that 
he  shall  swear  that  he  has  diligently  endeavored,  but  has  not  been  able, 
to  i^rocure  any  friend  or  other  person  to  be  bajl  in  the  sum  demanded; 
that  he  is  not  worth  the  sum  to  deposit  as  security,  and  is  willing  to  give 
his  own  bail.  With  us  it  is  believed  the  rule  is  generally  adopted  in  most 
districts  that  the  libellant  in  suits  for  wages  and  for  salvage,  where  the 
salvors  have  come  into  port  in  possession  of  the  property  libelled,  shall 
not  be  required  to  stipulate  for  costs.  Such  is  the  rule  in  this  district 
except  that  when  the  defendant  comes  in,  if  he  shows  that  the  libellant 
is  able  to  give  bond,  the  court  will  require  it  as  in  other  cases. 

Practically,  it  is,  perhaps,  of  small  importance  whether  a  really  indi- 
gent suitor  gives  the  Juratory  caution  or  not;  and  it  may  be  that  irrespect- 
ive of  the  rules  of  ihe  civil  law  on  the  subject,  there  would  always  be, 
under  our  common  law  Jurisprudence,  an  implied  asitumpsit  to  pay,  at 
least  his  own  costs,  in  all  cases;  but  the  privilege 'of  suing  as  a  poor  per- 
son does  not  imply  absolute  exemption  from  liability  to  pay  all  costs,  and 
as  there  is  danger  of  imposition  by  parties  able  to  pay  who  seek  a  refuge 
from  the  liability  by  appealing  to  this  indulgence,  it  is  well  enough,  it 
seems  to  me,  to  follow  the  strict  practice  and  take  the  juratory 
caution  in  all  cases.  It  is  presumed  that  the  civil  or  admiralty  law^ 
ori2:inally  demanded  in  the  Juratory  caution  nothing  more  than  the 
security  of  the  parties'  oath,  but  in  some  modifications  of  it  in  the  Scotch 
courts,  and  perhaps  elsewhere,  the  court  requires  an  inventory  under  oath 
of  the  suitor's  effects,  and  these  are  assigned  in  security  of  the  sums 
which  the  court  may  decree.  It  is  possible  this  applies  only  to  that  class 
of  stipulations  required  of  a  defendant  or  of  a  plaintiff  to  pay  damages 
and  not  to  mere  stipulations  for  costs  or  expenses  of  the  suit.  It  seems 
that  the  civil  law  is  more  cautious  and  protective  in  these  matters  of  sti|v 
ulations  to  secure  parties  than  the  common  law. 

Consult  the  following  authorities:  Benedict  Ad.  296;  Conk.  Pr.  463; 
2  Conk.  Ad.  585  (2d  ed.);  Id.  119,  199;  2  Pars.  Ad.  (Ed.  1859),  697,  729;  2 
Pars.  Ship.  &  Ad.  (Ed.  1869),  417,  479;  Betts  Ad.  (Ed.  1838),  27;  Id.,  Ap- 
pendix,  433;  Cootes'  Ad.  52,  252;  1  Browne  Civ.  &  Ad.  L.  361;  2  Id.  357. 
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411;  Gierke's  Praxis,  tit.  11,  IB,  14;  1  Domat,  (Stralian  £d.  1722)  893,  title 
Cautionn^  Book  3,  tit.  4;  Bouv.  Die.  (Ed.  1870),  words  Caution^  Caution 
Juratorpy  Juratory  Caution^  Jvramentum  Calumnia;  Polydore  v.  Prince^ 
1  Ware,  402;  The  Edwin,  8  Hagg.  406;  Annotated  Rules  Micli.  Dist., 
Rule  9,  cites  The  Sophie,  1  Wm.  Rob.  826 ;  The  Volant,  Id.  383 ;  The  Franz 
d  Elite,  Lush.  Ad.  877 ;  The  Peri,  Id.  543 ;  The  Wild  Ranger,  Id.  653 ;  The 
Mary,  1  Ad.  385;  The  Great  Britain,  01c.  1;  Polydore  v,  Prince,  supra; 
Tlie  Arctic^  1  Brown,  347.  .  [Reporter. 


WISDOM  vs.  CITY  OF  MEMPHIS. 

Circuit  Coubt — Western  District  of  Tennessee — Novem- 
ber Term,  1878. 

practice  of  federal  courts  in  mandamus  cases. 

1.  Where  writs  of  mandamus  are  resorted  to  for  the  purpose  of  com- 
pelling a  municipal  corporation  to  levy  a  tax,  this  court  will  conform  as 
much  as  possible  to  the  State  practice  in  similar  cases. 

2'.  Unless  special  circumstances  should  require  it,  a  peremptory  writ  will 
not  be  issued,  commanding  a  levy  of  taxes  to  pay  a  Judgment  against  a 
municipal  cori  oration  at  a  time  different  from  the  next  general  levy. 

Hammond,  J. — The  writ  of  rnandamua  at  common  law 
issaed  out  of  the  Con rt  of  King's  Bench,  and  could  only 
be  applied  for  in  term  time,  but  was  returnable  before 
the  court  at  any  time  to  be  fixed  by  the  court,  in  its 
sound  discretion,  to  suit  the  exigencies  of  the  particular 
case.  In  Tennessee  the  practice  is  regulated  by  statute, 
and  under  the  act  of  1831,  Code  3567,  it  has  been  the 
practice  of  the  judges  authorized  to  issue  the  writ,  upon 
a  petition  being  presented,  duly  verified,  to  grant  in  vacation 
a  fiat  for  the  alternative  writ  returnable  to  the  next  term  of 
the  court.     This  alternative  writ  is  in  the  nature  of  an  order 
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to  show  cause,  and  if  on  the  return  day  no  canse  is  shown 
against  it,  the  peremptory  writ  issues,  commanding  the  act 
to  be  done.  "While  the  Federal  courts  have  no  general  juris- 
diction, like  the  Court  of  Queen's  Bench,  or  of  the  Circuit 
Courts  of  the  State,  to  issue  writs  of  mandaravs  for  all  pur- 
poses where  applicable  at  common  law  or  under  the  State 
statutes,  they  do  have  power  to  use  them  when  necessary  to 
enforce  jurisdiction  already  acquired,  and  it  is  auxiliary  to 
their  general  jurisdiction.  One  of  the  most  frequent  uses  to 
which  the  writ  is  put,  is  to  compel  a  municipal  corporation 
to  levy  a  tax  authorized  by  law  to  pay  a  debt  on  which  a 
judgment  has  been  rendered  in  this  court.  When  used  for 
that  purpose,  we  think  we  are  not  only  authorized,  but 
required  by  the  act  of  Congress  making  the  practice  in  the 
State  and  Federal  courts  uniform,  to  conform  as  much  as 
possible  to  the  State  practice  in  similar  cases. 

We  shall,  therefore,  on  a  proper  petition  filed  and  verified, 
either  in  vacation  or  term  time,  direct  the  alternative  writ  to 
issue,  returnable  to  the  next  succeeding  term  of  the  court,  or 
to  some  day  of  the  same  term,  as  the  case  may  require,  giv- 
ing reasonable  notice  to  the  defendant  corporation  to  show 
cause  why  a  peremptory  writ  shall  not  issue.  If  no  suflii- 
cient  cause  is  shown,  or  default  is  made,  the  peremptory  writ 
will  command  the  corporation  to  levy  the  tax  on  or  before 
the  time  of  its  next  annual  levy,  as  required  by  the  law  gov- 
erning it  in  levying  taxes  for  like  or  general  purposes,  and 
returnable  accordingly.  We  do  not  doubt  the  power  of  the 
court  in  a  proper  case  to  compel  a  special  levy  of  the  tax  to 
pay  the  judgment,  at  a  time  different  from  the  general  levy; 
such,  for  instance,  as  the  disobedience  of  a  peremptory  writ, 
or  some  other  special  circumstance  requiring  such  a  course. 
In  this  case  we  do  not  think  the  plaintiff  is*  without  fault  in 
failing  to  have  had  the  tax  levied  at  the  last  annual  levy.  It 
is  undoubtedly  true  that  it  is  the  duty  of  the  city  to  obey  the 
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alternative  writ,  and  not  put  plaintiff  to  the  expense  or  delay 
of  a  peremptory  writ;  but  if  it  fails  to  do  so,  like  any  other 
debtor  it  can  only  be  compelled  by  the  ordinary  course  of 
legal  process  to  discharge  the  duty.  The  application  for  a 
special  levy  is  denied,  and  the  peremptory  writ  will  issue, 
commanding  the  city  to  levy  a  tax  to  pay  this  judgment  at 
its  regular  levy,  and  that  it  make  such  levy  on  or  before  the 
15th  day  of  next  July,  and  certify  the  said  levy  to  the  proper 
officers  for  collection  as  required  by  law,  and  that  said  writ 
be  returnable  to  the  next  November  term  of  this  court 
thereafter. 

We  have  taken  this  occasion  to  define  and  regulate  the 
practice  which  will  govern  us  hereafter  in  the  ordinary  course 
of  business  in  cases  like  this,  with  the  reservation  that  the 
discretion  of  the  court  will  be  exercised  to  accommodate  the 
remedy  to  the  exigencies  of  any  extraordinary  case  which 
may  arise,  according  to  the  rights  of  the  parties  and  the 
justice  of  the  case. 

Baxter,  J.,  concurred. 

Rule  is  DOW,  in  the  first  instance,  to  show  cause  why  peremptory  man- 
damus shall  not  issue ;  so  made  because  of  the  indisposition  of  parties  to 
make  leTies.    [Beporter. 


288  CIRCUIT  COURT.  [November, 

II  .li.  I  11.11 

Mattingly  y.  357  Bales  Cotton. 


MATTINGLY  y.  357  BALES  OF  COTTON. 

Circuit   Court — Western    District   of   Tennessee — 

November  Term,  1878. 

SALVAGE. 

• 

1.  Salvage  Compensation. — Where  the  District  Court  allowed  one- 
third  of  the  value  of  a  cargo  for  salvage  services  which  did  not  consume 
more  than,  or  a  little  more  than,  half  an  hour's  time  of  a  tug,  it  was  set 
aside  on  appeal  on  the  ground  of  its  being  exorbitant  and  excessive; 
the  amount  of  $750  being  deemed  reasonable,  which  sum  was  adjudged 
to  the  salvors. 

2.  Rule  on  High  Seas  not  Same  as  on  Rivers.-— Salvage  compen- 
sation in  cases  arising  on  the  high  seas  cannot  be  safely  followed  in  cases 

arising  on  the  western  rivers,  as  the  peril  of  life  is  generally  much  less. 

•  ♦ 

This  was  an  appeal  from  the  District  Court. 

Tlie  steamer  Mary  Bell,  at  2  p.  m.  of  the  27th  day  of  Feb- 
ruary, 1876,  while  lying  at  the  levee,  Vicksburg,  Mississippi, 
was  found  to  be  on  fire.  She  was  loading  cotton.  Two 
steamers  were  near  her.  On  her  larboard  was  the  Yazoo 
Belle,  and  on  her  starboard  side  lay  the  Tallahatchie,  both 
partially  laden  with  cotton.  The  tug  John  Bigley,  seeing 
the  danger,  immediately  came  up  and  towed  first  to  a  place 
of  safety  the  Yazoo  Belle,  and,  returning,  drew  olf  the  Tal- 
lahatchie. The  time  required  to  place  the  latter  beyond 
reach  of  the  fire  occupied  from  five  to  ten  minutes;  to  land 
her  above  the  burning  boat,  in  all,  about  half  an  hour. 
There  was  no  other  tug  in  port.  One  or  more  persons  be- 
longing to  the  crews  of  the  Yazoo  and  Tallahatchie  rendered 
some  service.  The  owners  of  the  tug,  one  of  whom  aided, 
and  the  crew  of  the  tug  who  were  not  required  to  leave  it 
(luring  the  whole  time  of  service,  are  the  libellants  in  this 
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• 

suit.  Libellants  dismissed  their  suit  as  to  119  bales  of  cotton, 
which  it  was  shown  were  not  on  board  the  Tallahatchie  at  the 
time  of  service;  342  bales  were  actually  seized  under  process. 
Libellants  were  awarded  salvage  at  the  rate  of  $10.79  per 
bale  in  the  District  Court;  the  cotton  being  valued  at 
$32.51  per  bale,  with  interest,  from  which  an  appeal  was- 
presented. 

cA  M.  Ghregory^  for  libellants. 

T.  £.  Turley  and  H.  C.  Warinfier^  for  claimant. 

Baxteb,  J. — The  claimants  have  appealed  to  this  court 
and  here  complain  of  the  decree  below  as  awarding  an  excess- 
ive compensation  in  salvage.  I  cannot  concur  with  the 
District  Court  in  the  amount  allowed.  Upon  the  statement 
of  the  case  as  presented  by  the  proctor  for  libellants,  I  think 
the  sum  of  seven  hundred  and  fifty  dollars  most  ample  com- 
pensation in  the  way  of  salvage.  Indeed,  I  think  five  hun- 
dred dollars  would  be  liberal;  but  I  fix  it  at  seven  hundred 
and  fifty  dollars  to  cover  interest.  There  is  no  doubt  in  my 
mind  but  that,  if  libellants  had  been. called  upon  to  do  the 
work  at  a  stated  price,  they  would  have  gladly  undertaken  it 
for  one  hundred  dollars.  Their  own  proof  shows  that  the 
ordinary  compensation  charged  by  the  tug  for  towage  was 
ten  dollars  per  hour.  I  cannot  consent  to  adopt  the  rule, 
which  seems  to  have  grown  up  among  some  of  the  courts, 
exercising  maritime  jurisdiction  over  the  western  rivers,  of 
allowing  such  large  awards  of  salvage.' 

The  learned  counsel  for  the  libellants  insists  that  upon  the 
principles  laid  down  in  the  text-books,  and  under  the  prece- 
dents established,  the  amount  allowed  below,  being  about 
one-third  the  value  of  the  cotton,  is  not  excessive.  I  cannot 
adopt  this  view.  In  former  years  such  services  as  these, 
requiring  but  little  time  and  labor,  were  rendered  by  steam- 
19 
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boats  on  the  rivers  as  acts  of  courtesy  to  each  other,  without 
any  demand  for  compensation.  But  beyond  this,  "in  salvage 
claims  arising  on  the  western  rivers,  the  precedents  of  courts 
administering  the  admiralty  law  of  the  ocean  in  regard  to 
the  amount  of  compensation,  canot  be  safely  adopted,  because 
the  peril  of  life  is  generally  much  less.'*  Str.  Pontiac^  5 
McLean,  359-368.  This  principle  I-most  cordially  approve; 
and  while  it  may  be  true  that  in  the  multiplicity  of  courts 
and  judges  having  salvage  causes  before  them,  some  of  them 
have  been  disposed  to  adopt  and  apply,  in  large  degree,  the 
theory  of  compensation  recognized  in  ocean  salvage;  still,  for 
myself,  I  am  wholly  unwilling  to  countenance  or  continue 
such  extreme  liberality  in  the  exercise  of  my  judicial  dis- 
cretion. In  this  circuit  over  which  I  am  required  to  preside, 
and  so  long  as  I  occupy  my  present  position,  I  shall  be  care- 
ful to  guard  the  property  of  suitors,  whether  they  be  insur- 
ance companies  or  general  owners,  against  what  seem  to  me 
to  be  excessive  or  extortionate  demands;  and  in  the  expres- 
sion of  the  judicial  discretion  vested  in  me  under  the  law,  I 
shall  make  for  this  circuit  such  precedents  in  the  matter  of 
salvage  allowance  as  seem  to  me  just  and  proper  according 
to  the  circumstances  of  each  case. 

There  are  no  facts  presented  in  this  record  justifying  a 
larger  allowance  than  that  I  have  fixed.  The  danger  of  peril 
to  the  tug  and  her  crew,  alleged  in  behalf  of  the  salvors, 
and  mentioned  in  their  testimony,  was  more  fanciful  than 
real,  and  could,  at  any  moment,  have  been  withdrawn  from 
and  escaped.  The  time  occupied  in  the  rendition  of  the 
service  was  very  short,  and  these  elements,  taken  in  connec- 
tion with  the  other  circumstances  surrounding  the  transac- 
tion, lead  me  to  the  conclusion  that  the  allowance  of  the 
gross  sum  of  seven  hundred  and  fifty  dollars,  instead  of  a 
pi'o  rata  per  bale,  or  on  the  entire  value  of  the  -property 
saved,  is  the  proper  amount  to  be  awarded  as  salvage  in  this 
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caase.  But  I  adjudge  this  amount  free  of  all  costs,  and 
direct  the  whole  of  the  costs  in  the  District  Court  and  in 
this  court  to  be  taxed  against  the  claimants. 

The  decree  of  the  District  Court  is,  therefore,  reversed 
and  modified  as  indicated  in  the  opinion,  and  the  decree  will 
be  entered  accordingly. 


THE  FRANK  MOFFAT. 

DiSTBICT   COUBT EaSTEBN    DISTRICT  OF  MlOHIGAN — NOVEM- 
BER Term,  1878. 

TOWING COLLISION EVIDENCE LACHES. 

1.  Where  a  collision  occurred  between  a  propeller  that  was  aground  on 
the  St  Clair  Flats  and  a  tow  that  was  bound  up,  the  propeller  was  con- 
demned for  not  exhibiting  a' proper  light  and  the  tug  because  it  failed  to 
stop.    The  schooner  that  was  towed  was  adjudged  faultless. 

2.  The  Relation  between  Tug  and  Tow. — Looking  to  the  business 
of  towing  as  ordinarily  conducted  upon  the  lakes,  the  relation  between 
the  tug  and  the  vessel  towed  is  that  of  master  and  servant.  The  tug  fur- 
nishes  her  own  crew,  regulates  the  length  of  tlie  line  and  the  movements 
of  the  vessels,  the  order  in  which  the  tow  shall  be  made  up,  and  deter- 
mines the  number  of  the  tow,  irrespective  of  the  wishes  of  the  master 
of  the  vessel  towed.  Each  vessel  is  liable  to  third  parties  for  her  own 
negligence;  no  further,  but  in  certain  events  they  may  be  jointly  liable. 

8.  Where  there  has  been  no  change  of  ownership  the  libellant  is  not 
debarred  of  his  action  if  he  commence  his  suit  within  the  time  prescribed 
by  the  statute  of  limitations ;  and  there  is  no  laches  because  two  year's 
time  has  elapsed  since  the  collision. 

4.  The  Confijct  of  Evidence. — ^The  general  rule,  that  where  there  is 
a  conflict  of  eyidence  with  regard  to  what  has  taken  place  upon  a  vessel, 
the  testimony  of  her  own  master  and  crew  shall  be  believed  in  preference 
to  that  of  an  equal  number  of  witness^:-*  observing  her  movemenls  from 
auother  vessel,  does  not  apply  to  the  exhibition  of  a  light. 
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The  propeller  Colorado,  while  on  a  trip  from  Buffalo  to 
Chicago  ran  aground  on  the  north  bank  of  St.  Clair  river,  at 
about  8  p.  M.,  on  the  15th  of  November,  1873.  This  was  in 
a  bend  or  bayou  of  the  channel,  at  some  distance  from  the 
range  of  lights  on  the  flats  to  the  place  where  the  ship  canal 
enters.  Lying  there  with  her  stern  out  slightly  in  the  chan- 
nel, and  though  having  a  space  of  between  300  to  600  feet 
on  her  starboard  side,  she  was  run  into  by  the  tug  Frank 
Moffat  while  ascending  the  river,  having  in  tow  the  schooner 
Sunrise,  at  about  4  a.  m.  of  the  morning  of  November  16. 
When  the  tug  struck  the  Colorado  she  drew  along  upon  that 
vessel  the  Sunrise,  which  also  struck  the  propeller  on  her 
port  quarter,  inflicting  serious  damages.  The  collision  was 
brought  about  by  the  negligence  of  the  tug,  for  if  she  had 
ported  at  a  proper  distance  she  would  have  safely  passed. 
The  tug  endeavored  to  fasten  the  blame  on  the  propeller; 
insisting  that  she  displayed  no  light. 

F,  H.  Cornfield^  for  libellant. 
Qeo.  E.  Hallidayj  for  respondent. 

Brown,  J. — I  am  satisfied  there  is  no  fault  to  be  imputed 
to  the  schooner.  The  line  connecting  her  with  the  tug  was 
only  120  to  125  feet  in  length,  and  as  the  tug  did  not  check 
until  very  close  to  the  propeller,  the  utmost  vigilance  and 
activity  on  the  part  of  the  schooner  in  porting,  would  not 
have  enabled  her  to  clear  the  propeller.  There  is  no  evidence 
that  any  warning  was  given  by  the  tug,  although  the  mate 
swears  that  he  thinks  he  told  the  watchman  to  go  and  sing 
out  to  them.  With  a  longer  line  and  with  an  earlier  obser- 
vation of  the  propeller  on  the  part  of  the  tug,  the  schooner 
might  have  ported  in  time  to  avoid  her,  but,  under  the  cir- 
cumstances of  the  case,  it  was  obviously  impossible. 
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It  is  also  claimed  that  the  tug  was  acting  simply  as  the 
agent  of  the  schooner,  and  that  the  schooner  is  solely  respon- 
sible for  the  negligence  of  the  tug.  There  are  a  number  of 
English  cases  cited,  as  lending  countenance  to  this  doctrine, 
but  upon  a  careful  examination,  I  find  they  do  not  sustain  it 
to  the  extent  claimed.  In  The  Duke  of  Sussex^  1  "W.  Eob. 
270,  the  action  was  brought  against  a  tug  for  damage  occa- 
sioned by  the  vessel  in  tow  colliding  with  another  vessel.  It 
was  held  that  the  vessel  in  tow,  having  a  licensed  pilot  on 
board,  and  no  error  or  negligence  being  established  on  the 
part  of  the  crew  of  the  tug,  she  could  not  be  held  liable. 
Following  the  general  rule  in  England,  that  a  vessel  is  not 
liable  for  a  collision  occasioned  by  the  act  of  a  licensed  pilot, 
it  was  held  that  as  the  steam  tug  only  executed  the  orders  of 
a  pilot  on  board  the  vessel,  and  was  guilty  hereelf  of  no 
negligence,  she  could  not  be  held  responsible.  To  the  same 
effect  is  The  Duke  of  Manchester,  2  W.  Eob.  470.  In  The 
Oypay  King,  2  W.  Kob.  542,  Dr.  Lushinqton  states  the 
English  law  as  follows:  "Now  I  have,  upon  former  occasions, 
already  expressed  my  opinion,  that  a  vessel  in  charge  of  a 
licensed  pilot,  whilst  in  tow  of  a  steam  tug,  is,  under  ordinary 
circumstances,  to  be  considered  as  navigated  by  the  pilot  in 
charge;  that  if  the  course  pursued  by  the  steam  tug  is  in 
conformity  with  his  directions,  and  a  collision  takes  place, 
the  pilot  is  responsible,  and  not  the  owner  of  the  vessel  or  of 
the  steam  tug.  If,  on  the  contrary,  the  steamer  disregard 
the  directions  of  the  pilot,  and  the  collision  was  occasioned 
by  her  misconduct,  the  owners  of  the  ship  would,  ip  that  case, 
be  responsible  in  this  court,  as  for  the  act  of  their  servant; 
and  they  must  seek  their  redress  against  the  owner  of  the 
steam  tus:  in  some  other  action." 

There  is  no  case,  however,  even  in  England,  holding 
directly  that  a  steam  tug,  controlled  by  her  own  oflScers  and 
men,  would  not  be  liable  if  she  herself  were  guilty  of  negli- 


294  DISTRICT  COURT.  [November, 

The  Frank  Moffat  *  *^ 

gence  in  bringing  about  the  collision.  In  the  case  of  Smith 
V.  The  Creole^  2  Wall.  Jr.  485,  the  principal  American  case 
supposed  to  support  the  English  doctrine,  Mr.  Justice  Grier, 
observed,  ''When  canalboats  or  other  like  vessels  are  towed 
by  steamboats,  it  is  usually  under  a  contract  which  puts  the 
towed  vessel  wholly  under  the  direction  and  control  of  tiie 
oflScers  of  the  steamboat.  In  such  cases  the  steamboat  would 
be  liable  for  any  collision  occasioned  by  the  negligence  or 
want  of  skill  of  her  officers,  but  when  the  steam  power  has 
been  hired  to  tow  larger  vessels  in  or  out  of  port,  the  con- 
tract is  different,  and  creates  a  different  state  of  responsi- 
bility. The  towboat  in  such  case,  is  the  servant  of  the  ship, 
and  in  the  exercise  of  its  physical  power,  is  bound  to  obey 
the  orders  of  the  master  or  pilot  who  has  command  or  con- 
trol of  the  ship.  If  the  towboat  obeys  the  directions  of  the 
pilot  or  the  master  of  the  vessel,  he  is  responsible  for  the 
consequences.  If  the  ship  is  brought  into  collision  with 
another  vessel,  by  the  unskillfulness  or  disobedience  of  orders 
of  the  officers  or  hands  on  the  towboat,  its  owners  are  liable 
to  the  owners  of  the  vessel  or  person  who  employed  them, 
but  not  to  third  parties." 

I  think  this  and  later  cases,  holding  the  principal  respon- 
sible instead  of  the  servant,  proceed  upon  the  hypothesis 
that  the  negligent  act  on  the  part  of  the  tug' was  committed 
in  obedience  to  orders  from  the  officers  of  the  ship,  and  are 
not  founded  upon  the  general  relation  between  them  of 
master  and  servant. 

The  rule  which  governs  this  case  is  laid  down  in  Sturgis 
V.  Boyer^  24  How.  123,  and  repeated  in  The  Maria  Martin^ 
12  Wallace,  44,  in  the  following  language:  "Where  thjB  offi- 
cers and  crew  of  the  tow,  as  well  as  the  officers  and  crew  of 
the  tug  participate  in  the  navigation  of  the  vessel,  and  a 
collision  with  another  vessel  ensues,  the  tug  alone,  or  the 
tow  alone,  or  both  jointly,  may  be  liable  for  the  consequences, 
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according  to  the  circunifttances,  as  *  the  one  or  the  other  or 
both  jointly  were  either  deficient  in  skill,  or  culpably  inat- 
tentive or  negligent  in  the  performance  of  their  duties.  See 
also  the  ship  John  Frazer^  21  How.  184;  Sprout  v.  Jleni- 
inyicay^  14  Pick.  1;  The  Belknap^  2  Low.  281. 

As  the  business  of  towing  is  conducted  upon  the  lakes,  I 
Ifegard  the  relation  between  the  tow  and  the  tug  as  that  of 
master  and  servant.  The  tug  engages  usually  for  a  lunap 
sum,  to  tow  the  vessel  from  one  point  to  another.  She  fur- 
nishes her  own  crew,  pursues  her  own  course,  regulates  the 
length  of  the  line,  the  movements  of  the  vessels,  the  order 
in  which  the  tow  shall  be  made  up,  and  detennines  the  num- 
ber of  the  tow,  usually  irrespective  of  the  wishes  of  the 
master  of  the  vessel.  It  is  true,  the  vessel  in  tow  has  cer- 
tain duties  also  to  perform,  she  must  keep  a  careful  lookout, 
follow  in  the  wake  of  the  tug,  have  her  lights  properly  burn- 
ing at  night,  and  do  all  she  can  to  avoid  a  collision  in  case 
of  danger.  In  the  performance  of  these  services,  the  tug 
is  plainly  a  contractor  within  the  definition  of  that  word. 
Sherman  and  Redfield  on  Negligence,  sec.  87.  In  such  cases 
each  party  is  responsible  for  his  own  negligence.  If,  by  the 
negligence  of  the  tug,  the  tow  is  drawn  off  her  course,  the 
tug  is  responsible.  If,  by  the  negligence  of  the  vessel  she 
sheers  out  of  her  course,  she  is  alone  liable.  It  is  a  case 
where  both  participate  in  the  movements  of  the  tow,  and 
both  are  concerned  in  its  direction.  I  think  all  of  the  cases 
where  the  tug  has  been  exonerated,  have  been  those  where 
the  act  of  negligence  committed  by  her  was  in  obedience  to 
an  order  given  by  an  officer  in  charge  of  the  vessel.  In  such 
case  the  vessel  would  clearly  be  liable  and  the  tug  exonerated. 

The  objection  that  the  lien  has  been  lost  by  the  laches  of 
the  libellant,  in  failing  to  bring  his  action  within  a  reason- 
able time,  is  untenable.  The  collision  occuri'ed  the  16th  of 
November,  1873,  and  the  action  was  commenced  on  the  10th 
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of  Xovember,  1875;  about  two  years  after  the  cause  of  action 
arose.  Had  the  tug  in  the  meantime  been  sold  and  passed 
into  the  hands  of  a  bona  fide  purchaser,  without  notice  of 
this  claim,  I  should  have  held  the  lien  lost.  But  where  no 
change  of  ownership  has  taken  place,  I  see  no  reason  why 
the  libellant  should  be  debarred  of  his  action  if  he  com- 
mence his  suit  within  the  time  prescribed  by  the  Statute  of 
Limitations. 

The  liability  of  the  propeller  depends  solely  upon  the 
question  whether  she  was  exhibiting  a  proper  light  at  the 
time  of  the  collision.  On  the  one  hand  her  crew  swear  that 
the  usual  anchor  light  was  displayed  upon  the  flagstaff,  and 
that  there  was  also  a  globe  lantern  standing  upon  the  com- 
panion way  in  such  a  position  that  it  could  be  seen  by  a  ves- 
sel approaching  from  behind;  but  their  testimony  is  not  of 
the  most  trustworthy  nature,  as  all  but  one  man  seems  to 
have  been  below  at  the  time  of  the  collision.  On  the  other 
hand,  the  master,  mate,  lookout,  and  engineer  of  the  tug,  all 
swear  that  no  light  was  displayed;  and  two  of  them,  at  least, 
saw  the  propeller  at  some  distance;  were  intently  watching 
her  to  find  out  what  she  was,  and  would  certainly  have  seen 
a  light  if  it  had  been  exhibited.  I  do  not  think  the  general 
rule,  that  when  there  is  a  conflict  of  evidence  with  regard  to 
what  has  taken  place  upon  a  vessel,  the  testimony  of  her  own 
master  and  crew  shall  be  believed  in  preference  to  that  of  an 
equal  number  of  witnesses  observing  her  movements  from 
another  vessel,  applies  to  the  exhibition  of  a  light.  This  is 
a  matter  about  which  none  of  the  crew  can  speak  with  any 
certainty,  except  those  who  were  on  deck,  and  even  they 
might  very  easily  overlook  the  extinguishment  of  a  light, 
while  the  crew  of  an  approaching  vessel,  keeping  a  proper 
lookout,  could  hardly  fail  to  discern  a  light,  if  one  is  ex- 
hibited. The  night  of  the  collision  was  a  cold  one,  and  I 
deem  it  not  at  all  improbable  that  the  oil  might  have  become 
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congealed  and  the  light  either  have  been  extinguished  or 
become  so  dim  it  could  be  seen  but  a  short  distance  off. 
There  is  also  evidence  tending  strongly  to  show  that,  after 
the  collision  occurred,  a  light  was  run  up  on  the  flagstaff  of 
the  -propeller — a  thing  which  would  probably  not  have  been 
done  had  there  been  a  sufficient  one  already.  At  the  time 
of  the  collision,  there  was  also  complaint  made  by  the  crew 
of  the  tug  to  the  master  of  the  propeller,  that  she  was  lying 
there  without  a  light,  and  some  one  remarked  that  it  was  a 
pretty  time  of  night  to  put  up  a  light.  Upon  the  whole,  I 
think  the  evidence  preponderates  in*  favor  of  the  theory  that 
the  propeller  was  not  exhibiting  a  proper  light  at  the  time  of 
the  collision.  "While  the  absence  of  such  a  light  in  a  bright 
moonlight  night  would  probably  not  have  occasioned  a  col- 
lision, considering  that  the  night  was  a  dark  one,  though 
not  cloudy,  I  cannot  say  it  did  not  contribute  to  the  collision 
in  this  case.  Indeed,  I  think  it  very  improbable  that  it 
would  have  occurred  if  a  proper  light  had  been  exhibited. 
A  fault  proven  to  have  been  committed  is  presumed  to  have 
contributed  to  the  collision,  and  the  want  of  a  proper  light 
has  always  been  considered  a  fault  of  the  gravest  description. 
I  think  it  should  require  a  clear  case  to  satisfy  the  court  that 
it  did  not  aid  in  bringing  it  about.  The  Thomas  Sea,  3 
•Asp.  Mar.  Law  Cases,  260;  The  Victoria,  3  W.  Eob.  49; 
The  Saxoniaj  Lush.  410;  The  (?Ztm(/,  Lush.  497;  The  Indi- 
ana,  Abbott,  Admiralty,  330;  The  St.  Charles,  19  Howard, 
108;  The  Osprey,  2  Wallace,  C.  C.  268;  Jf^elso7i  v.  Leland, 
22  Howard,  55;  Ths  Ariadne,  13  Wall.  475;  1  Parsons  on 
Shipping,  550.  I  must  therefore  hold  the  propeller  to  have 
been  in  fault. 

I  think  the  tug  was  also  clearly  in  fault.  The  evidence  is 
uncontradicted  that  the  propeller  was  seen  some  time  before 
the  collision  occurred.  The  mate  says:  "I  could  see  some- 
thing looming  up  before  me  in  the  dark.     That  is  the  first 
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intimation  I  had  of  it.  I  called  the  watchman's  attention  to 
it  and  he  said  it  looked  like  the  broadside  of  a  barn.  Then 
1  saw  we  were  getting  pretty  close  to  her,  and  checked  her 
down  and  stopped  her;  put  my  wheel  a-starboard.  I  saw  it 
was  my  only  chance  of  not  striking  her.  I  took  it  to  be  a 
small  vessel  of  some  kind,  I  did  not  know  what.  I  was  so 
close  to  her  I  saw  it  was  the  only  thing  I  could  do.  *  *  * 
Xot  more  than  half  a  minutfe  elapsed  from  the  time  I  saw 
the  Colorado  to  the  time  I  checked  the  speed  of  the  tug; 
may  be  not  that  long.  If  I  had  known  that  it  was  a  pro[>el- 
ler,  I  don't  know  that  there  was  anything  to  prevent  me  from 
porting  my  wheel,  and  clearing  her,  but  I  did  not  have  my 
lights  ranged  and  could  not  tell,  and  so  I  starboarded  my 
wheel.  If  that  had  been  a  vessel  sailing  up  the  river  I 
would  have  put  my  wheel  to  starboard." 

John  Hiller,  the  watchman,  says,  p.  88,  Mr.  Edwards 
called  my  attention  to  this  black  spot,  or  sometliing  dark,  it 
looked  to  him,  and  asked  me  if  I  knew  what  it  was,  and  I 
supposed  it  to  be,  when  I  first  saw  it,  a  bunch  of  rushes.  I 
passed  some  queer  remark  about  it;  said  it  looked  like  the 
side  of  a  bam  or  something  in  a  joking  way,  and  I  stood  for- 
ward with  him;  in  a  few  minutes  our  light  shone  on  the  pro- 
peller's stern  so  we  could  see  it,  it  looked  like  a  sail,  the  stern 
did,  to  me.  Mr.  Edwards  checked  the  boat  down  immedi- 
ately and  I  made  the  remark  that  I  thought  it  was  a  small 
boat,  a  fishing  boat  or  yacht  of  some  kind;  it  looked  like  a 
small  sail.  Mr.  Edwards  checked  the  boat  down  and  put  his 
wheel  starboard,  and  stopped  her  soon  after  he  checked  her, 
*  *  *  I  don't  think  she  could  have  been  more  than  100 
or  150  feet  from  the  propeller  when  she  was  checked  down, 
probably  further;  I  could  not  say  exactly." 

John  Thomas,  the  engineer,  says:  "My  first  knowledge 
was  a  bell  rung  and  I  got  out  of  bed  to  see  wliat  was  the 
matter,  as  I  usually  do  when  we  go  over  the  flats,     I  looked 
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out  and  I  could  not  see  anything  but  a  white  glimmer,  which 
I  thought  was  a  sail,  so  we  checked  the  engine  back  very 
slow.  I  told  the  second,  he  was  standing  by  the  engine,  to 
check  her  slow,  and  by  and  by  we  got  a  bell  to  stop,  and  by 
that  time  we  ran  alongside.  *  *  *  It  could  not  have 
been  a  very  long  time  after  we  got  the  bells  to  check  before 
we  got  the  bell  to  stop;  I  could  not  tell  exactly.  It  might 
have  been  half  a  minute  or  it  might  have  been  close  on  a 
minute  for  aught  I  know." 

The  master  of  the  propeller  testifies  that  the  propeller 
could  have  been  seen  three  or  four  lengths  of  herself  without 
lights.  To  the  same  effect  is  the  testimony  of  the  first 
engineer. 

I  think  it  evident  from  this  testimony,  that  the  mate  and 
lookout  of  the  tug  must  have  discovered  the  propeller  very 
soon  after  passing  the  range  lights  at  the  bend,  and  at  a  dis- 
tance of  from  800  to  1,000  feet.  Failing  to  discover  exactly 
what  it  was,  and  mistaking  it,  perhaps,  for  a  bunch  of  rushes, 
it  was  nevertheless,  incumbent  upon  them  at  once  to  stop 
until  its  character  had  been  determined.  If  a  steamer  makes 
an  object  or  hears  a  hail  ahead  of  her,  the  character  or  posi- 
tion of  which  the  officers  are  unable  to  fix,  it  is  their  duty  to 
stop  until  the  doubt  is  resolved.  The  Ilypodayne^  6  Wal. 
216.  She  has  no  right  to  plunge  blindly  forward  and  en- 
counter dangers,  the  magnitude  of  which  she  is  unable  to 
discern.  This  applies  with  even  greater  force  to  a  tug,  since 
she  is  unable  to  back  or  to  use  any  extraordinary  eflbrts  to 
avoid  a  collision,  without  endangering  a  collision  between 
herself  and  her  tow. 

I  think  it  quite  probable  there  may  have  been  a  mistake 
in  the  range  lights  at  the  head  of  the  canal,  and  that  not  only 
the  starboarding  of  the  tug,  but  the  grounding  of  the  pro- 
peller may  be  attributed  to  that.  Although  it  is  denied  by 
the  officers  of  the  propeller,  it  is  perhaps  the  most  probable 
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solution  of  her  getting  aground,  and  of  the  otherwise  inex- 
plicable movement  of  the  tug.  But  the  question  of  fault 
does  not  hinge  upon  this.  It  was  the  duty  of  the  tug  at 
once  to  stop  when  she  made  out  the  dark  object  ahead  of  her. 
Instead  of  this,  she  kept  on  for  some  considerable  time,  and 
apparently  did  not  even  check  until  the  lights  of  the  tug 
reflected  back  from  the  stern  of  the  propeller,  developed  the 
fact  that  it  was  a  vessel.  The  tug  then  first  chected.  Even 
then,  prompt  porting  might  have  avoided  the  collision.  Cer- 
tainly the  tug  cannot  claim  the  excuse  of  a  wrong  order 
given  in  a  moment  of  imminent  peril,  since  by  her  negli- 
gence in  failing  to  stop,  she  had  brought  herself  into  that 
predicament.  There  must  be  a  decree  apportioning  the 
damages,  and  referring  it  to  a  commissioner  to  assess  and 
report  the  same. 
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A.  H.  fl.  DAWSON  V.  EICHARD  0.  DANIEL. 

CcROUiT  Court — Western    District   of   Tennessee — 

November  Term,  1878. 

1.  Judgment  of  Another  State  Sued  on  Here.— The  judgments 
of  other  States  are  conclusive  when  sued  on  here,  and  this  court  cannot 
for  any  purpose  look  to  the  merits,  even  where  it  may  have  been  an  ille- 
gal contract. 

2.  Judgment  by  Default — When  set  Abide. — Judgment  by  default 
will  not  be  set  aside,  unless  the  defendant  can  show  that  he  was  guilty 
of  no  negligence  in  suffering  the  Judgment,  and  has  a  meritorious 
defense. 

3.  The  Rule  as  to  a  Stat  of  Proceedings  where  Judgment  has 
been  Rendered  in  Another  State  and  Suit  Brocght  Here  upon 
IT. — If  the  plaintiff  can  get  no  execution  on  his  judgment  in  the  other 
State,  by  reason  of  a  supersedeas,  the  court  may  well  be  asked  here  to 
stay  proceedings,  unless  it  appears  to  have  been  a  useless  appeal  or  writ 
of  error,  in  which  case  the  stay  may  be  refused.  The  rule  in  England 
and  here  is  the  same,  which  is  not  to  stay  proceedings  where  a  suit  is 
brought  upon  a  Judgment,  unless  that  Judgment  has  been  appealed  from 
and  a  supersedeas  has  been  procured. 

4.  The  practice  in  England  and  America  as  to  stay  of  executions  and 
suits  on  Judgments,  fully  discussed. 

Dawson  obtained  judgment  against  Daniel  in  New  York, 
from  which  appeal  was  taken  but  no  supersedeas  of  execu- 
tion was  procured.  Suit  was  brought  on  this  judgment  in 
the  Circuit  Court  of  United  States,  at  Memphis,  and  on 
account  of  some  oversight  or  misapprehension  of  counsel, 
judgment  was  taken  by  default;  the  evidence  offered 
being  a  duly  exemplified  copy  of  the  Kew  York  judgment. 
Defendant  thereupon  offered  affidavits  and  moved  to  vacate 
such  judgment  and  for  a  stay  of  proceedings,  alleging  that 
it  was  obtained  on  account  of,  an  overssight  or  misapprehen- 
sion of  counsel,  who  uuclerst.M.d  they  hud  further  time  to 


3U2  CIRCUIT  COUET.  [November, 

Dawson  ▼.  Daniel. 

plead;  that  there  were  merits  in  the  defense;  that  Dawson 
was  insolvent,  and  if  the  judgment  were  permitted  to  stanc\ 
and  the  New  York  court  should  reverse  it  on  the  appeal  they 
would  be  remediless;  and  that  it  was  in  the  discretion  of  the 
court  here  to  interpose  a  stay  of  proceedings  until  the  appeal 
was  di>posed  of  in  New  York. 

Geo.  Gantt  and  TFm.  8.  Flippin  for,  and 
Ilumes  €&   Postorij  against  the  motion. 

Hammond,  J. — This  is  a  motion  to  set  aside  a  judgment 
by  default  taken  last  term  but  continued  over  by  this  motion 
till  now.  Judgments  by  default  will  not  be  set  aside,  unless 
the  defendant  can  show  that  he  was  guilty  of  no  negligence 
in  suffering  the  judgment  and  has  a  meritorious  defense. 
Otherwise,  the  process  of  the  court  requiring  parties  to 
appear  and  answer  suit  goes  for  naught,  and  the  court  is  the 
victim  of  the  caprices  of  parties.  Freeman  on  Judgments, 
Sections  102,  108,  541.  M.  cfc  0.  H:  R,  v.  Dowd,  9  Heisk. 
178;  Chester  v.  Apperson^  4  Ileisk.  639. 

The  judgments  of  other  States  are  conclusive  when  sued 
on  here,  and  this  court  cjlnnot  look  to  the  merits  for  any  pur- 
pose, not  even  where  it  may  have  been  on  an  illegal  contract. 
Hunt  V.  Lyle^  8  Yerg,  142;  Freeman  on  Judgments,  Sec- 
tions 433,  575,  576;  Eastman  v.  Jones^  2  Yerg.  484. 

The  only  merits  insisted  on  here  is  that  a  writ  of  error 
has  been  prosecuted  in  New  York  to  the  judgment,  and  it  is 
said,  Dawson  being  insolvent,  this  court  will  exercise  a  dis- 
cretion and  stay  further  proceedings  to  await  the  result  of 
the  writ  of  error. 

It  is  conceded  that  the  writ  of  error,  as  taken,  does  not 
supersede  execution,  but  it  is  insisted  tliis  court  has  discre- 
tion, notwithstanding,  to  stay  proceedings.     If  bail  bond  had 
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been  given  in  New  York  the  judgment  there  would  have 
been  su])erseded.     K.  Y.  Code,  1871,  Sections  335,  348. 

In  England,  a  suit  upon  a  judgment  was  not  favored  for 
tlie  reason  that  it  was  vexatious,  inasmuch  as  the  plaintiff 
could  have  his  execution  on  the  original  judgment.  £7it' 
wistle  V.  Shepherdj  2  Term,  78.  Yet,  the  right  of  suit  was 
undeniable,  and  this  notwith.^tanding  a  wi*it  of  error  was 
pending.  7  Yin.  Ah.  351,  352;  20  Id.  67;  110  E.  C.  ch.  11. 
It  is  obvious  the  rule  of  disfavor  to  such  suits  in  England 
does  not  apply  to  suits  on  foreign  judgments  or  to  suits  from 
other  States  in  this  country.  Where  a  writ  of  error  has  been 
sued  out  and  bail  bond  given,  it  operates  as  a  supersedeas  in 
England,  as  it  does  here  and  in  New  York.  In  those  cases 
only,  so  far  as  I  can  find,  did  the  court  ever  stay  proceedings 
in  a  suit  upon  the  judgment,  where  bail  had  been  put*  in  and 
fi./ci.  was  stayed.  It  was  in  the  discretion  of  the  court  to 
do  this  or  not,  and  ijt  was  generally  controlled  by  the  fact, 
whether  the  writ  of  error  was  for  delay  or  not.  If  it  was  a 
litigated  case,  the  court  looked  with  disfavor  on  the  second 
suit.  If  it  was  a  writ  of  error  for  delay  merely,  the  court 
would  favor  the  second  suit  and  not  stay  proceedings.  The 
rule  to  stay  proceedings  could  not  be  had  till  bail  was  put 
in,  which  shows  conclusively  that  the  proceedings  would  not 
be  stayed,  unless  the  execution  had  been  superseded  and  the 
plaintiff  was  protected  against  delay  by  bond.  3  Bac.  Ab. 
356;  9  Id.  284;  Meriton  v.  Stephens,  Willes  R.  277;*  EnU 
wistle  V.  Shepherd^  2  Term  R.  78;  Christie  v.  Richarthon^ 
3  Id.  78:  Pool  v.  Chaniock,  Id.  78;  Bemcell  v.  Blank,  Id. 
643;  Smith  v.  Shepherd,  5  Id.  9;  Jiichiell  v.  Lanystaff,  6 
Id.  455.  The  American  rule  is  the  same,  and  it  is  a  just 
rule;  it  is  the  logical  result  of  the  requirement  that  we  shall 
treat  the  judgments  of  another  State  as  conclusive.  But  if 
the  plaintiff  can  get  no  execution  there,  by  rejison  of  a 
supersedeas,  the  court  here  may  well  be  asked  to  stay  pro- 
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ceedings,  unless  it  appears  to  have  been  a  useless  and  vexa- 
tious appeal  or  writ  of  error,  in  which  ease  the  stay  might 
be  refused.  Taylor  v.  Shaw^  39  Cal.  536,  and  other  cases 
cited;  Freeman  Judg.  sec.  433,  576,  602;  Sm/dam  v.  Hoyt^ 
1  Dutch.  232. 
Motion  denied. 

There  is  one  question  not  passed  upon  by  the  learned  judge,  which 
occurs  to  tha  mind  in  reading  the  foregoing  opinion,  and  that  is  the  pro- 
priety of  adjourning  from  court  to  court  motions  for  new  trials.  It  was 
not  necessary  to  the  decision  of  the  motion  in  this  cause,  and  hence  was 
passed  over.  It  may  be  well  to  state  in  this  connection  that  this  motion 
was  adjourned  over  by  the  predecessor  of  Judge  Hammond.  The  prac- 
tice of  so  adjourning  motions  seems  to  have  obtained  in  Missouri  and 
Tennessee,  to  some  extent,  but  is  believed  to  be  seldom  practiced  in  other 
States.  It  is  not  recognized  in  England,  and  not  favored  at  all  in  many 
of  the  States.  Its  adoption  opens  the  door  to  making  other  testimony, 
much  to  the  prejudice  of  one  party  or  the  other,  and  thfere  are  other  in- 
conveniences which  readily  occur  to  the  mind  of  the  reader.  It  may  be 
safely  affirmed  that  the  great  weight  of  authority  is  against  the  practice, 
and  there  is  nothing  to  be  said  in  its  favor.  See  Freeman  on  Judgments, 
Sections  90  and  06.    [lieport&r. 
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A.  H.  H.  DAWSON  vs.  EICHARD  0.  DANIEL. 

CiKcuiT  Court — Western  Distrktt  of  Tennessee — Novem- 
ber Term,  1878. 

1.  Execution  is  not  void  because  it  issues  prematurely.  If  issued 
while  motion  for  a  new  trial  stands  adjourned,  the  irregularity  is  cured 
as  soon  as  such  motion  is  denied,  and  this  is  especially  so  where  the  order 
of  adjournment  provided  that  the  same  was  granted,  without  prejudice 
to  plaintiff. 

2.  8e3ible — That  the  proper  practice  to  prevent  the  issuance  of  an  exe- 
cution, where  motion  for  a  new  trial  is  not  disposed  of,  is  to  ask  and  obtain 
stay  of  execution. 

8.  Watchman. — His  withdrawal  by  levying  officer  no  abandonment  of 
levy.    His  presence  not  necessary  to  hold  title. 

4.  What  Constitutes  an  Abandonmbi^t. — To  constitute  an  abandon- 
ment of  a  right  secured,  there  must  be  a  clear,  unequivocal  and  decisive 
act  of  the  party ;  an  act  done,  which  shows  a  determination  in  the  indi- 
vidual not  to  have  a  benefit  which  is  designed  for  him. 

Humes  cfe  Poston,  for  plaintiff. 

Geo.  Gcmtt  and  Wm.  S.  FUjypin^  for  defendant. 

Z.  D.  McKissick^  for  the  Bank. 

Hammond,  J. — The  plaintiff  recovered  judgment  by  de- 
fault, against  the  defendant,  on  the  6th  day  of  June,  1878, 
for  $2,610.69  and  costs.  At  the  same  term,  and  on  the  13th 
day  of  June,  1878,  the  defendant  moved  to  set  the  judgment 
aside,  and  for  leave  to  plead;  whereupon  the  court  made  the 
following  order:  "  In  this  cause  the  application  of  defendant 
to  vacate  the  judgment  rendered  herein  at  the  present  term 
of  this  court,  is  continued  to  the  next  term  of  the  court 
without  prejudice  to  either  party." 
20 
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After  the  adjournment  of  the  terra,  and  on  the  5th  day  of 
July,  1878,  execution  issued  on  this  judgment,  which,  com- 
ing into  the  hands  of  the  marshal,  was,  by  him,  on  the  9th 
day  of  July,  1878,  levied  on  certain  leasehold  property 
belonging  to  the  defendant,  and  it  was  advertised  for  sale. 
The  marshal  indorsed  his  levy  on  the  writ  at  the  time  he 
made  it,  but,  on  the  17th  day  of  August,  1878,  returned  it 
into  court,  with  the  following  indorsement  annexed  to  that 
on  the  levy.  "And  on  the  17th  of  August,  1878,  in  obedi- 
ence to  an  order  of  court,  issued  by  lion.  John  Baxter,  I 
return  this  writ  without  further 'proceedings  thereunder.^' 

The  plaintiff  now  moves  for  a  venditioni  exponas  to  compel 
a  sale  of  the  property.  The  defendant  resists  the  motion  on 
two  grounds:  First,  that  the  execution  prematurely  issued,* 
and  is  void;  and,  secondly,  that  the  levy  has  been  abandoned 
by  the  marshal.  It  .appears  by  the  affidavits  filed,  that  the 
marshal,  when  he  made  the  levy,  placed  a  watchman  in  charge 
of  the  property,  and  when  he  returned  the  writ,  he  withdrew 
him,  and  left  the  property  as  it  was  before. 

The  letter  of  the  circuit  judge  to  the  clerk  of  the  court, 
dated  Knoxville,  August  5,  1878,  and  his  letter  of  the  same 
date  to  Messrs.  Gantt  &  Patterson,  attorneys  for  defendant, 
transmitting  the  letter  to  the  clerk  to  them,  are  offered  in 
evidence  by  defendant,  in  opposition  to  the  motion,  and  are 
relied  upon,  together  with  the  recalling  the  execution,  and  as 
evidence  of  an  abandonment  by  the  marshal  of  the  levy,  and 
also  as  evidence  of  an  adjudication  by  the  circuit  judge  .of 
the  questions  involved  in  the  motion. 

If  I  supposed  the  action  of  the  circuit  judge  was  intended 
to  be  a  decision  of  the  rights  of  the  parties,  I  should  certainly 
enforce  it  by  my  judgment  on  this  motion,  whatever  my  own 
opinion  might  be.  But  it  is  apparent  that  it  was  not  so 
intended,  and  could  not  have  been.  It  does  not  purport  to 
be  an  adjudication  at  all;  certainly  not  upon  the  right  of 
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property  as  affected  by  the  levy,  but  only  a  letter  of  advice 
to  the  clerk.  He  says  to  the  clerk:  "My  suggestion  is  that 
you  issue  a  paper  to  tlie  marshal,  reciting  the  fact  that  the 
executions  were  issued  without  authority,  and  request  him  to 
return  the  same  unexecuted/'  In  the  letter. to  the  attorneys, 
after  suggesting  to  them  that  the  application  made  to  him  is 
informal  and  unknown  to  the  practice  of  the  court,  he 
expresses  the  opinion  that  the  executions  issued  prematurely 
and  should  be  recalled,  and  that  the  clerk  and  marshal  may 
possibly  be  liable  for  any  action  they  have  taken;  but  it 
seems  'to  me  he  carefully  avoids  doing  anything  more  than  to 
suggest  to  those  officers  that  under  the  circumstances,  they 
should  proceed  no  further.  By  no  possible  construction  can 
this  be  construed  into  an  adjudication  that  because  the  exe- 
cution was  prematurely  issued  the  levy  was  void,  nor  could 
he  have  intended  that  the  clerk  and  marshal  should  person- 
ally have  assumed  the  responsibility  of  an  abandonment  of 
the  levy.  It  is  not  even  an  adjudication  that  the  execution 
was  prematurely  issued,  but  simply  a  suggestion  of  a  mode 
by  which  this  and  all  other  questions  involved  might  be 
adjourned  into  the  court  for  its  determination,  when  all  par- 
ties should  be  present;  and  he  distinctly  declines  to  deter- 
mine the  question  as  an  ea;  parte  application,  such  as  was 
made  to  him. 

At  this  present  term  of  the  court,  the  motion  of  the 
defendant  to  vacate  the  judgment  was  heard  and  overruled, 
and  now  the  question  is  whether  or  not  a  venditioni  exponas 
shall  issue. 

It  may  be  assumed  that  the  execution  did  issue  prema- 
turely, but  unless  that  fact  rendered  it  void,  the  levy  is  good. 
Did  it  have  that  effect?  In  the  case  of  Hapgood  v.  Goddard, 
20  Vt.  401,  it  is  said  by  the  court  that  "ordinarily  courts  of 
law  refuse  to  set  aside  executions  when  that,  and  that  only 
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has  been  done  which  is  required  to  be  done  now,  although 
done  prematurely?" 

In  the  case  of  Stephens  v.  Brown^  56  Mo.  28,  cited  by 
defendant's  counsel,  and  in  Freeman  on  Executions,  Sees,  24, 
25,  on  the  point  that  it  is  error  to  issue  execution  before  a 
motion  for  a  new  trial  is  determined,  we  find  a  precedent  for 
this  case.  The  defendant  in  that  case  filed  a  motion  for  a 
new  trial*  which  was  continued  under  advisement  till  the 
next  term,  and  in  the  meantime  execution  issued,  and  the 
plaintiff  was  put  in  possession  of  the  land.  At  the  next 
term  the  motion  for  a  new  trial  was  overruled.  He  filed  a 
motion  to  quash  the  execution,  because  prematurely  issued, 
and  that  was  overruled.  Tlie  defendant  appealed,  and  the 
Supreme  Court  of  Missouri  say:  "  It  was  erroneous  to  issue 
an  execution  before  the  motion  for  a  new  trial  had  been  dis* 
posed  of,  but  as  the  case  resulted  in  favor  of  the  plaintiff,  this 
error  caused  no  injury  to  the  defendant."  *  And  the  judg- 
ment refusing  to  quash  the  execution  was  affirmed. 

In  Molluon  v.  Eaton^  15  Minn.,  426,  it  was  held  a  harm- 
less irregularity  to  issue  execution  before  the  judgment  was 
docketed,  although  a  statute  positively  required  a  judgment 
to  be  docketed  in  another  county  before  execution  could  issue. 
It  was  not  such  an  irregularity  as  made  the  judgment  void, 
and  the  levy  was  allowed  to  prevail  over  a  warrant  of  seizure 
from  the  Bankrupt  Court. 

It  may  well  be  doubted  whether  the  plaintiff  did  not  have 
the  right  to  issue  this  execution  at  the  time  he  did.  It  was 
ruled  in  the  order  of  continuance  itself  that  it  was  not  to 
operate  to  his  prejudice.  I  have  been  unable  to  find  the 
question  decided  in  Tennessee.  I  do  find  elsewhere  that  the 
rule  is  that,  unless  the  order  of  continuance  directs  a  stay  of 
execution,  the  plaintiff  may  issue  the  execution  immediately 
at  the  risk  of  having  it  rendered  a  nullity  by  the  decision  of 
the  motion  for  a  new  trial  in  favor  of  the  defendant.     Erie 
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R.  B.  Co.  V.  Ackerman^  33  N.  J.  Law,  33.  But  I  do  not 
decide  this  here,  as  it  is  unnecessary  to  the  determination  of 
the  rights  of.  the  parties.  The  levy  was  not  void  because  the 
execution  issued  prematurely,  and  now  that  the  motion  for  a 
new  trial  has  been  overruled,  the  plaintiff  should  not,  because 
of  a  mere  irregularity,  be  deprived  of  the  fruits  of  his  dili- 
gence. Nor  do  I  think  the  levy  was  abandoned  by  the  mar- 
shal. He  only  stopped  at  the  point  to  which  the  proceedings 
had  progressed,  when  it  was  arrested  by  the  letter  to  the 
clerk.  The  service  of  a  watchman  was  not  necessary  to  his 
title,  and  his  withdrawal  was  unimportant.  The  Supreme  . 
Court  of  Tennessee,  in  the  case  of  Breedlove  v.  Stuinp,  3 
Yerg.  257-276,  has  declared  the  rule  for  all  cases  where 
abandonment  of  a  right  is  relied  on  thus:  "To  constitute  an 
abandonment  of  a  right  secured,  there  must  be  a  clear,  une- 
quivocal and  decisive  act  of  the  party;  an  act  done  which 
shows  a  determination  in  the  individual  not  to  have  a  benefit 
which  is  designed  for  him." 

The  question  is  argued  by  counsel  on  both  sides  whether 
this  is  real  or  personal  property,  on  the  assumption  that 
unless  it  is  real  property,  a  venditioni  exponas  cannot  issue. 
The  writ  is  used  to  compel  a  sale  of  personalty  levied  on,  as 
well  as  a  sale  of  realty.  It  is  true  that  the  sheriff  may,  in 
case  of  a  levy  on  personalty,  go  on  and  sell  after  the  return 
of  the  fieri  Judas  without  a  venditioni  exponas,  while  in 
case  of  a  levy  on  realty  he  cannot;  but  in  either  case  it  is 
proper  to  issue  a  venditioni  exponas  whenever  it  becomes 
necessary  to  enforce  a  sale.  Campbell  v.  Zow,  2  Sneed,  18 ; 
Overt&n  v.  Perkins,  M.  &  Y.,  375;  S.  C,  10  Yerg.  328; 
Thompson  v.  Phillips,  1  Bald.  246-267;  Tidd's  Pr.  1020; 
Freem.  Ex.  Sees.  57-58. 

It  is  therefore  unnecessary  that  I  should  decide  the  ques- 
tion argued  as  to  whether  the  leasehold  is  real  or  personal 
property.     Motion  granted. 

Note. — There  were  two  Judgments  involying  the  same  facts. 
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In  the  following  case  are  discussed  two  or  more  questions  that  were 
pas^ed  upon  in  Dawson  v.  Daniel  by  Judge  Hammond,  and  perhaps  more 
fully : 

STEERS  ET  AL.  V.  R.  C.  DANIEL  and  Othekb. 
Circuit  Court— Westebn  District  of  Tennesee— July  25,  1880. 

1.  Levy  op  Execution  on  Leasehold  and  Fixtures— What  is  a 
Good  Levy  in  Such  Case. — In  making  a  levy  on  a  leasehold,  even 
where  it  is  taken  as  a  chattel  interest,  the  sheriff  or  marshal  cannot  oust  the 
tenant  in  possession,  or  the  execution  debtor,  without  his  consent,  and  he 
cannot  in  the  nature  of  the  thing,  be  required  to  exercise  any  dominion  or 
control  over  it,  founded  on  any  idea  of  right  to  the  possession.  He  should 
proclaim  his  levy  to  those  in  charge  and  notify  the  tenants  of  it,  but  even 
that  is  not  necessaiy  to  sustain  a  levy  in  such  case.  Leaseholds  are  inca- 
pable of  being  levied  on  in  any  other  manner,  and  it  is  everywhere  held 
that  where  the  property  is  incapable  of  manual  delivery,  or  is  ponderous 
and  immovable,  the  taking  into  possession  by  the  sheriff  or  marshal  is 
impracticable.  Such  facts  must  be  held  to  modify  that  dominion  and 
control  which  the  officer  must  ordinarily  keep  up. 

2.  Watchman — Possession — Abandonment. — No  watchman  is  neces- 
sary for  the  purpose  of  keeping  title  in  the  marshal,  either  of  the  lease- 
hold or  machinery ;  nor  need  the  fixtures  be  separated  from  the  leasehold 
property,  and  a  failure  to  have  the  one,  or  do  the  other  thing,  is  no  aban- 
donment of  the  levy. 

8.  The  Question,  Whether  Leaseholds  are  Chattels  or  Real 
Estate. — Leaseholds  in  Tennessee  are  to  be  levied  on  and  sold  as  real 
estate,  and  judgments  operate  as  liens  on  them.  Purchasers  are  com- 
pelled to  bring  ejectment  for  the  recovery  of  possession. 

4.  Levy  by  Marshal  on  Leasehold  and  Machinery — Subsequent 
Levy  by  Sheriff  of  an  Attachment — Who  has  the  Title. — ^Atter 
the  marshal  levies  on  leasehold  and  machinery,  though  he  withdraws  a 
watcbmqn,  put  there  by  hioi  to  protect  the  property  from  fire,  Jiis  title  in 
the  property  is  not  affected  by  the  levy  of  an  attachment  in  the  hands  of 
the  sheriff,  made  subsequent  to  the  withdrawal  of  such  watchman. 

6.  Estoppel.— ^The  execution  creditor,  if  the  debtor  in  the  meantime 
conveys  to  a  mortgagee,  has  a  superior  title  to  such  mortgage ;  and  if  the 
latter,  by  his  own  conduct,  secures  a  letter  from  the  judge  ani  order  from 
the  clerk  suspending  proceedings,  he  is  estopped  from  setting  up  an 
abandonment  of  the  levy ;  nor  can  such  subsequent  mortgagee,  know- 
ing the  facts,  do  so. 

6.  Res  Adjudicata — Practice — Motion. — An  application  was  made 
for  a  tend,  ex.,  which  was  resisted  by  affidavits,  in  which  it  was  attempted 
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to  be  shown  that  there  was  an  abandonment  of  a  levy.  This  was  noticed 
on  the  merits,  and  does  not  prevent  the  institution  of  other  proceeding 
by  bill. 

The  principal  facts  of  this  case,  down  to  the  action  of  Steers  &  Co.,  are 
fully  reported  in  this  volume,  pp.  801-310,  which  the  reader  should 
consult. 

On  the  7th  day  of  August,  1878,  Steers  &  Co.  filed  their  bill  in  the 
Chancery  Court  of  Shelby  county,  in  which  they  sought  to  attach  the 
leasehold  property  of  Daniel,  claiming  as  they  did,  a  mechanic's  lien. 
The  attachment  was,  by  the  sheriff,  duly  levied  on  the  property.  The 
attorney  for  Steers  &  Co.,  before  the  levy,  went  to  the  marshal  and  asked 
him  whether  he  intended  to  sell  the  property  levied  on  by  execution. 
Tlie  marshal  replied  that  he  had  not  determined  that  question,  but  added: 
"  I  have  removed  my  watchman ;  you  can  take  the  property  and  do  what 
you  please  with  it."  The  attorney  at  once  caused  the  attachment  to  be 
levied.  The  marshal  testified  that  he  did  not  tell  the  attorney  he  could 
do  as  he  pleased  with  the  property,  but  only  this — that  he  had  withdrawn 
his  watchman.  He  further  stated  that  he  did  not  intend  to  abandon  his 
levy,  but  simply  to  return  his  writ  because  of  the  "order"  of  Judge 
Baxter,  and  await  further  instructions.  He  swore  that  he  had  advised 
with  the  attorney  of  the  execution  creditor  when  such  "order"  was 
received,  and  was  told  that  that  was  "unauthorized,"  and  he  was  warned 
not  to  abandon  his  levy.  Besides,  this  attorney  informed  him  that  the 
leasehold  was  real  estate,  and  no  watchman  was  necessary  and,  as  he  was 
not  willing  to  say  that  the  expense  of  keeping  such  watchman  would  be 
paid  by  his  client,  advised  him  to  withdraw  him. 

Daniel,  by  decree  of  the  State  Court,  was  let  into  possession  as  qnasi 
receiver,  and  authorized  to  go  to  work.  On  November  22,  1878,  he  exe- 
cuted a  deed  to  H.  C.  Warrinner,  Steers*  lawyer,  to  secure  that  firm,  and 
at  same  time  another  deed  to  one  Jno.  J.  Freeman  to  secure  his  sisters 
and  others,  conveying  (both  deeds)  the  leasehold,  press  and  fixtures.  In 
this  court,  at  its  November  term,  1878,  the  motion  theretofore  entered  in 
the  case  of  Dawson  v.  Daniel  for  a  new  trial  was  overruled,  and  plaintiff 
Dawson,  moved  for  a  vend.  ex.  to  compel  the  marshal  to  proceed  with  his 
levies.  As  will  be  seen  by  reference  to  report  of  that  case,  supra,  the  motion 
was  resisted,  and  it  was  insisted  that  the  levy  was  abandoned  and  that 
such  writ  should  not  issue,  first,  because  the^./a.  had  issued  prematurely 
and  was  void,  and  not  on  the  ground  that  the  levies  had  been  abandoned. 
On  February  8, 1879,  the  court  granted  the  motion. 

Steers  &  Co.,  on  February  12, 1879,  removed  their  bill  into  this  court, 
and  moved  to  enjoin  Dawson  from  proceeding  to  sell  under  the  tend.  ex. 
and  for  a  receiver.  Freeman,  thereupon,  filed  a  cross-bill,  in  which  he 
resisted  the  claim  to  the  property  on  the  part  of  Dawson,  on  the  ground 
of  abandonment  of  the  levy  and  that  the  execution  was  void.    The  sisters 
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of  Daniel  also  filed  a  cross-bill,  in  which  they  insi^ed  that  Daniel  had 
used  their  trust  money  in  the  purchase  of  the  property,  and  endeavored 
to  set  up  a  resulting  trust  in  their  favor,  while  Steers  &  Co.  lileJ  a  sup- 
plemental bill  in  which  they  put  forth  their  claims  under  the  Warrinner 
deed. 

And  now,  all  the  parties  having  agreed  that  the  marshal  should  be,  he 
was  accordingly  appointed  a  receiver  provisionally.  A  private  sale  of  the 
propei-ty  was  effected  at  the  price  of  $30,000,  which  the  coiirt  approved. 
According  to  the  terms  of  the  decree,  $6,000  of  this  money  was  deposited 
in  court  to  await  the  decision  of  the  contest  between  Freeman  and  Daw- 
son; the  balance  being  paid  in  discharge  of  Steers'  claim  and,  in  part, 
that  of  the  sisters.  The  only  question  now  was,  who  has  the  better  title 
to  this  $6,000 — Dawson,  the  judgment  creditor,  or  Freeman,  trustee  for 
the  sisters  of  Daniel  Y 

•  

Oantt  A  Patter Bon  and  Metcalf  d  Walker  (with  whom  was  William  8» 
Flippin)  for  complainants. 

Humes  dk  Poston  and  Lovyry  Hume$,  for  defendant  Dawson. 

Hammond,  J. — This  case  is  to  be  decided  upon  the  issues  made  by  Free- 
man's cross-bill,  and  stands  as  if  he  had  enjoined  further  proceedings 
upon  the  venditioni  exponas.  If  a  sale  had  taken  place  under  that  writ, 
Dawson,  the  execution  plaintiff,  would  be  entitled  to  the  money,  no  matter 
what  kind  of  a  title  had  been  conveyed.  Hutcbman's  Appeal,  27  Pa.  St 
209.  On  the  other  hand,  Freeman  can  claiqi  nothing  under  the  Steers 
writ  of  attachment,  and  it  is  immaterial  how  the  case  would  stand  as  be- 
tween Steers  and  Dawson,  or  what  would  have  been  the  result  of  a  con- 
troversy between  the  marshal  and  the  sheriff  on  the  facts  of  this  case. 
Happily,  that  controversy  is  out  of  the  way. 

The  facts  as  to  the  sheriffs  levy  are  only  important  as  throwing  light 
on  the  question  of  abandonment  by  the  marshal.  Freeman  claims  that 
the  levies  were  abandoned  at  the  time  the  deed  of  trust  was  made  to  him, 
if  not  as  to  the  leasehold,  certainly  as  to  the  machinery,  which  he  claims 
was  personal  property,  whether  the  leasehold  was  or  not,  and  that  as  to 
neither  did  the  marshal  keep  up  that  dominion  and  control  which  the 
law  requires  to  perfect  Dawson's  title.  It  does  not  lie  in  the  mouth  of 
Daniel,  or  any  one  claiming  under  him  with  notice,  to  predicate  upon  the 
conduct  of  the  marshal  any  claim  of  abandjonment.  If  it  was  an  illegal 
and  unauthorized  act  of  the  judge,  the  clerk,  or  the  marshal,  to  suspend 
proceedings,  it  was  a  fraud  on  Dawson  for  Daniel  to  procure  the  suspen- 
sion, and  he  can  take  no  advantage  of  it.  If  the  acts  of  the  judge,  the 
clerk,  and  the  marshal  were  valid,  the  "order"  did  no  more  than  suspend 
proceedings  where  it  found  them.  An  injunction  may  have  operated  to 
release  the  levy,  but  not  such  a  proceeding  as  that    Bisbee  v.  EaU^  8  Ohio, 
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449.  Freeman^s  conveyance  was  made  while  the  proceedings  were  pend- 
ing. The  marshal's  return  disclosed  the  levy,  and  precisely  how  and  in 
what  manner  it  was  suspended;  and,  moreover,  Daniel  was  in  possession 
as  a  receiver  under  this  Steers  bill,  to  which  Dawson  was  a  party.  Free- 
man could  not,  therefore,  be  a  purchaser  without  notice,  even  if  he  can 
be  treated  as  a  purchaser  for  value  at  all,. where  the  trust  is  to  secure 
antecedent  debts.  However  the  conduct  of  the  marshal  might  be  con- 
strued in  the  case  of  a  subsequent  execution  creditor,  Daniel  cannot 
claim  it  to  be  an  abandonment,  and  Freeman  occupies  no  better  attitude 
in  filing  the  bill. 

I  adhere,  however,  to  the  opinion  expressed  in  the  case  of  Dauson 
y.  Daniel^*  that,  in  a  slrictly  legal  contest  over  this  title,  the  facts  show 
no  such  abandonment  as  will  defeat  the  title  of  Dawson,  and  that  with- 
out reference  to  any  equitable  consideration  above  mentioned.  The 
question  of  abandonment  is  to  be  tested,  not  so  much  by  what  the 
marshal  did,  as  by  what  he  was  required  to  do.  If,  for  example,  the 
placing  a  watchman  in  charge  was  unnecessary,  his  withdrawal  cannot 
be  an  abandonment.  The  marshal  was  evidently  trying  to  hold  on  to 
his  levies,  and  all  he  did  must  be  interpreted  in  the  light  of  that  inten- 
tion. Yet,  if  the  legal  effect  of  his  conduct  was  an  abandonment,  his 
intention  to  hold  on  cannot  save  the  levies. 

Let  us  first  consider  the  question  without  reference  to  the  disputed 
point  whether  a  leasehold  is  real  estate,  and  without  regard  to  the  "  fix- 
tures." Precisely  how  a  sheriff  *' seizes"  or  "takes  in  execution  "  a  term 
for  years,  it  is  difficult  to  say  from  aoything  that  has  come  under  my 
observation.  In  Pennsylvania,  although  a  leasehold  was  personal  prop- 
erty, and  was  sold  as  such,  no  deed  or  condemnation  being  required,  as  in 
the  sale  of  lands,  it  was  levied  on  and  sold  in  the  same  manner  as  real 
estate,  the  sale  and  return  of  the  sheriff  operating  to  pass  title.  Williams 
v.  Davcling,  18  Pa,  St.  60 ;  Sowers  v.  Vie,  14  Pa.  St  99 ;  DaheU  v.  Lyjich,  4 
W.  &  8.  255. 

I  take  it  the  same'  method  is  proper  in  Tennessee.  Thomas  v.  Blake- 
more,  5  Yerg.  113.  I  understand  that  to  have  been  only  a  paper  levy,  and 
it  was  held  that  neither  a  deed  nor  registration  was  necessary.  It  is  said 
in  Freeman  on  Executions  that,  as  to  personal  property,  there  must  be 
something  more  than  a  mere  pen-and-ink  levy.  Section  260.  But  this 
cannot  apply  to  leaseholds,  for  they  are  incapable  of  anything  else,  and  it 
is  everywhere  held  that  where  the  property  is  incapable  of  manuj.l  deliv- 
ery, or  is  ponderous  and  immovable,  these  facts  must  be  held  to  modify 
that  dominion  and  control  which  the  officer  must  keep  up.  Id.  g§  262<i, 
263,  280. 

In  England  an  assignment  of  the  term  was  necessary  to  complete  the 

*  Reported  in  thia  volume,  pagv  80& 
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sale,  because  of  the  statute  of  frauds,  and  without  it  tlie  sale  was  void* 
Everywhere  it  was  held  that  the  purchaser  must  bring  his  ejectment  to 
obtain  possession.  It  was  so  under  the  statute  of  elegit,  which  com- 
manded the  sheriff  to  deliver  all  the  goods  and  chattels^and  one-half  the 
lands  to  the  plaintiff.  And  it  was  so  under  the  levari  facias.  Under  the 
elegitj  the  plaintiff  could  treat  the  leasehold  either  as  chattels,  and  take 
the  whole  at  a  price,  or  as  lands,  and  take  one-half  by  extent.  The  sher- 
iff could  enter,  if  he  found  the  gates  and  door  open,  to  hold  his  inquisi- 
tion, but  for  no  other  purpose.  If  he  delivered  the  term  as  chattels,  or 
e.Ytended  one-half  as  lands,  all  tlie  tenant,  by  elegit,  could  do  was  to  bring 
ejectment.  So,  under  the  fieri  facias^  all  the  sheriff  did  was  to  sell  and 
assign  the  term,  and  the  purchaser  was  put  to  his  ejectment  to  obtain 
possession.  There  was  one  exception  only  to  this,  and  that  was,  if  the 
execution  debtor  consented  to  surrender  possession  the  sheriff  might  put 
his  purchaser  and  assignee  in  possession  under  the  ft.  fa.;  but  he  could 
not  do  this  by  force.  If  he  happened  to  find  the  tenant  absent  he  could 
not  seize  the  possession  against  his  will,  for  that  would  be  taking  forcible 
possession,  which  was  not  allowed.  Perhaps  the  purchaser,  if  he  could 
get  possession,  might,  relying  on  his  title,  retain  it  under  such  circum- 
stances, but  this  principle  would  not  authorize  the  sheriff  to  eject  the 
debtor.  Watson,  Sheriff,  178,  188,  206,  212,  (5  Law  Library,  128,  seg.;) 
Sewell,  Sheriff,  226,  (36  Law  Library,  175;)  2  Saund.  68",  70;  3  Bac.  Ab. 
tit.  "Execution,"  c.  4,  p.  699,  (Bouvier's  Ed.  A.  D.  I860;)  Id.  c.  2,  p.  688;  5 
Id.  tit.  "Leases,"  p.  433;  Taylor's  Landlord  and  Tenant,  §  433;  7'he  King 
V.  Dean,  2  Show.  88 ;  2'aylor  v.  CoU,  3  T.  R.  292 ;  James  v.  Brawn,  5  B.  & 
Aid.  243,  (7  E.  C.  L.  83 ;)  Hughes  v.  Jones,  9  Mees  &  Wels.  372;  Plaufair 
V.  Musgrore,  14  Mees  &  Wels,  239;  Rogers  v.  Pitcher,  6  Tatmt.  207;  and, 
see  Porter  v.  Cocke,  Peck  R.  34,  (Tenn.) 

I  am  of  opinion,  therefore,  that,  in  making  a  levy  on  a  leasehold,  even 
where  it  is  taken  as  a  chattel  interest  in  real  estate,  the  sheriff  cannot  oust 
the  tenant  in  possession  or  the  execution  debtor  without  his  consent,  and 
that  he  cannot,  in  the  nature  of  the  thing,  be  required  to  exercise  any 
dominion  or  control  over  it,  founded  on  any  idea  of  a  right  to  the  posses- 
sion. He  should,  no  doubt,  proclaim  his  levy  to  those  in  charge,  and 
notify  the  tenants  of  it;  but,  strictly  speaking,  I  do  not  find  that  even 
that  is  necessary  lo  maintain  his  levy.  That  which  the  marshal  did  in 
this  case  wa>  abundantly  sufficient.  He  had  no  right  to  put  a  watchman 
on  the  prem  ses,  nor  to  remain  on  them  himself  without  the  consent  of 
Daniel ;  and,  his  presence  not  being  necessary  to  symbolize  his  title  under 
the  levy,  his  withdrawal  was  no  abandonment;  neither  was  he  required 
to  watch  and  warn  off  trespassers,  whether  they  came  as  officers  with 
writs  or  otherwise. 

In  Very  v.  Watkins,  23  How.  469,  474,  it  was  said,  even  of  a  box  of 
jewelry,  that  if  the  ofllcer  had  a  view  of  it,  and  it  was  in  his  power,  he 
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need  not  take  Bctual  possession,  but  may  declare  his  levy  without  actual 
seizure.  If  any  one  disputes  his  title  he  may  retake  the  property  where- 
ever  he  finds  it.  Parrish  v.  Danfard^  1  Bond,  845.  On  the  theory,  then, 
th&t  the  marshal  was  required  to  levy  on  the  leasehold  as  goods  or  chat- 
tels, his  levy  was  complete  and  his  title  good,  and  he  could  at  any  time 
have  made  an  actual  seizure,  if  it  became  necessary.  It  was  in  his  con- 
structive possession,  and  that  was  enough.  The  sheriff,  on  that  theory, 
was  a  trespasser.  Owing  to  comity  between  the  courts  the  marshal 
would,  perhaps,  not  be  able  to  turn  him  out  without  an  application  to  the 
State  Court  itself,  but  the  sheriff's  wrongful  possession  did  not  displace 
the  marshaVs  levy.  His  levy  was  notorious  and  sufficient,  and  the  nature 
of  the  property  was  such  that  he  could  not  and  need  not  take  any  kind  of 
actual  possession.  Neither  the  withdrawal  of  the  watchman  nor  the 
entry  of  the  sheriff  can,  therefore,  be  treated  as  an  abandonment  by  the 
marshal  of  his  title.  The  fallacy  of  the  plaintiff's  position  is  in  suppos- 
ing that  to  make  or  hold  a  valid  levy  the  marshal  should  place  a  watch- 
man in  charge,  or  do  some  such  significant  act  to  manifest  and  keep  up 
a  manifestation  of  his  title;  or  that,  having  assumed  to  do  this  in  the  be- 
ginning of  his  levy,  a  subsequent  neglect  to  do  it  is  an  abandonment.  So 
far  as  his  acts  were  excessive,  he  might  releaae  such  excess  without  in- 
curring any  imputation  of  abandonment.  He  could  not  legally  have  for- 
bidden the  entry  of  the  sheriff,  because,  as  we  have  shown,  he  had  no 
right  to  the  possession  of  the  leasehold  lot,  and  an  action  of  ejectment 
was  necessary  to  recover  that  possession.  The  coerced  return  of  the  writ 
was  no  abandonment,  and  all  along  the  marshal  had  all  the  dominion  and 
control  that  he  lawfully  could  have  acquired  by  his  levy  in  the  first 
iostance. 

Does  the  case  stand  differently  as  to  the  machinery  ?  If  it  be  conceded 
that  the  machinery  is  to  be  treated  as  personal  property,  regardless  of  its 
annexation  to  the  land,  yet,  owing  to  the  fact  that  it  was  fixed  to  the  soil, 
was  ponderous,  and  incapable  of  manual  delivery  without  a  severance 
from  the  soil,  the  marshal  did  all  he  could  do  to  make  an  effectual  levy, 
and  to  keep  it  up,  as  I  have  already  shown  by  the  authorities  last  cited. 
See,  also,  Gladstone  v.  Padwick^  L.  R.  6  Exch.  203.  It  is  undoubtedly  true 
that  the  oflicer  may  remain  on  the  premises  where  the  goods  he  takes  are 
situated  long  enough  to  remove  them,  but  I  think  he  was  not  required  to 
tear  down  this  machinery  and  remove  it.  Except  for  that  purpose  he  had 
no  right  on  the  lot  at  all  after  he  had  declared  his  levy.  He  might  well 
let  it  stand  as  he  found  it;  until  the- sale,  at  least. 

But  I  cannot  assent  to  the  theory  that,  with  such  machinery  as  this,  an 
officer  with  an  execution  can  sever  it  and  sell  it  separate  and  apart  from 
the  leasehold.  It  might  not  pass  under  a  levy  on  the  leasehold  alone,  and 
as  a  part  of  it;  but  that  is  not  the  question.  He  levied  on  it  by  name  as 
machinery,  and  likewise  on  the  leasehold,  and  the  real  question  is 
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whether  he  should  have  severed  and  sold ;  or,  rather,  that  being  his  duty, 
whether  his  failure  to  do  it  was  an  abandonment.  I  am  satisfied  his  duty 
was  to  levy,  as  he  did,  on  both,  and  sell  both  together,  in  precisely  the 
condition  the  lessee  had  placed  it;  otherwise,  this  valuable  machinery, 
costing  many  thousands  of  dollars,  would  be  unnecessarily  impaired  in 
value  by  severance,  and  so  would  the  leasehold.  The  value  of  each  Is 
enhanced  by  keeping  them  together. 

It  is  sometimes  loosely  said  in  the  books  that  whatever  the  tenant  can 
remove  must  be  levied  on  and  sold  as  personal  property.  This  may  be 
80  as  to  mere  utensils  of  trade,  or  trade  "  fixtures,*'  which  are  portable, 
and  not  seriously  injured  or  rendered  useless  by  severance.  But  not  so 
as  to  structures  like  this.  No  doubt  the  press  is  valuable  when  severed, 
and  can  be  placed  on  other  land,  but  the  mere  cost  of  taking  down  and 
putting  up  is  so  great,  that  its  value  standing  and  ready  for  work  is  far 
greater,  and  it  cannot  be  that  a  debtor  can  be  compelled  to  submit  to  a 
mode  of  levy  and  sale  which  so  deteriorates  his  property.  If  so,  it  could 
be  severed  and  sold  on  an  execution  for  any  small  amount.  Take  the 
case  of  buildings  built  on  leasehold  land  with  a  covenant  for  removal. 
Can  it  be  said  that  they  must  be  severed  and  sold  by  the  sheriff,  rather 
than  sold  all  together?  It  does  not  follow  because  the  leasehold,  or  the 
structures  upon  it,  are  personal  property,  and  are  sold  as  such,  that  they 
are  to  be  treated  as  loose  or  portable  chattels,  or  that  the  structures  are 
to  be  severed  to  make  them  so.  Both  being  chattels,  they  may,  in  a  pro- 
per case,  be  sold  as  a  whole ;  and,  if  the  leasehold  be  real  estate,  in  the 
hands  of  the  lessee,  the  fixtures  on  it  must  be  real  estate,  as  between  him 
and  his  creditors,  just  as  they  would  be  if  his  estate  was  freehold.  Per- 
haps the  true  theory  is  that  the  fixtures,  when  of  a  character  to  be  real 
estate,  if  the  owner  has  a  freehold  in  the  land,  are  also  real  estate  if  he 
has  only  a  leasehold  with  a  right  of  removal,  and  that  it  is  the  right  of 
entry,  severance,  and  removal  which  is  levied  on  and  sold.  But  the  pur- 
chaser, if  the  leasehold  can  also  be  sold,  buying  that,  has  the  same  right 
to  let' them  remain  as  they  were,  until  it  suits  his  pleasure  or  interest  to 
remove  them,  as  the  lessee  or  execution  debtor  had.  And,  in  this  view, 
it  is  immaterial  whether  they  be  real  estate  or  chattels;  and  I  think  the 
sheriff,  in  a  case  like  this,  whether  he  sells  as  real  property  or  chattels, 
should  sell  all  together. 

It  is  not  necessary  to  extend  this  opinion  by  reviewing  the  cases  here 
cited  which  have  led  me  to  this  conclusion.  Cases  on  the  subject  of  fix- 
tures are  so  numerous,  differential,  and  conflicting  that  it  is  quite  impos- 
sible to  find  autlioritative  precedents  for  any  case.  It  has  been  frequently 
said  that  each  must  be  governed  by  its  own  circumstances.  The  ruling 
I  make  liere  is  only  that,  in  a  case  like  this,  the  machinery  must  be 
treated  as  a  part  of  the  leasehold,  whether  it  be  real  estate  or  personal 
property;  and  that  no  other  duty  was  required  of  the  marshal  in  making 
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and  keeping  ap  his  levy  on  the  machinery  than  was  required  in  making 
and  keeping  up  his  levy  on  the  leasehold ;  and,  therefore,  the  levy  on  the 
leasehold  not  having  been  abandoned,  the  levy  on  the  machinery  was  not 
abandoned  by  the  acts  relied  on  to  show  such  abandonment.  Ewell,  Fix. 
353,  357;  Tyler,  Fix.  159,  164,  192,  240,  416,  626;  Freeman,  Ex.  §  114; 
Watson  Shff.  179 ;  Van  Ness  v.  Packard,  2  Pet.  187 ;  Kutter  v.  Smith,  3 
Wall.  491;  OueT.  Tidewater  Co.,  24  How.  257;  Slices  v.  Maw,  2  Smith* 
Leading  Cases,  (7th  Ed.)  177,  212,  220,  222;  PembertonY.  King,2  Dev. 
Law,  376;  Conkling  v.  Foster,  57  111.  104;  Pillow  v.  Lore,  5  Hayw.  109; 
De  Oraffenreidy.  Scruggs,  A  Humph.  451 ;  Childress  v.  Wright,  2  Cold.  350; 
McDavid  v.  Wood,  5  Heisk.  95;  Canrum  v.  Hare,  1  Tenn.  Ch.  22,  26;  Boy- 
dell  V.  McMichael,  1  Cromp.  Mees.  &  Ros.  177,  note  a,  p.  180 ;  Hallen  v. 
Bunder,  Id.  266,  275 ;  Stewart  v.  Lomhe,  1  Bnxi.  &  Bing.  506 ;  8.  C.  5  E.  C. 
L.  768 ;  Barnard  v.  Leigh,  1  Stark.  27 ;  S.  C.  2  E.  C.  L.  217 ;  Boty  v.  Oorham, 
5  Pick.  487 ;  Potter  v.  Cromwell,  40  N.  Y.  287 ;  Murdoch  v.  Qifford,  18 
N.  Y.  28. 

Moreover,  I  am  of  opinion  that,  in  Tennessee,  leasehold  interests  are 
now  real  estate  so  far  as  concerns  Judgments  and  executions,  and  that  this 
Judgment  was  a  lien  upon  this  property.  The  cases  already  decided  in 
Tennessee  settle  this  principle,  though  none  of  them  are  cases  of  execu- 
tion levies.  Section  51  of  the  Code  says  that  the  words  "  real  estate," 
''  real  property,"  and  "  land  '*  include  lands,  tenements,  and  hereditaments, 
and  all  rights  thereto  and  interests  therein,  equitable  as  well  as  legal.  T, 
and  S.  Code,  g  51.  We  have  seen  that  under  the  statute  of  elegit  lease- 
holds were  held  to  be  included  in  the  words  ^^  medietaiem  terra  sum.^^ 
Porter  v.  Cocke,  Peck,  R.  84;  1  Sug.  Vend.  660;  2  Tidd,  Pr.  1035, 1004;  6 
Bac.  Ab.  title,  "Cases,"  488;  Watson,  Sheriff,  207.  In  Evans  v.  Boberts, 
5  Barn  &  Cress,  828,  (S.  C.  11,  E.  C.  L.  701,)  it  is  said  that  in  the  English 
statute  of  frauds  the  words  "lands,  tenements,  and  hereditaments "  were 
used  to  denote  a  fee-simple,  and  the  words  "  any  interest  in  or  concerning 
them,"  to  denote  a  chattel  interest,  or  any  interest  less  than  fee-simple. 
These  are  almost  the  words  of  section  51  of  the  Tennessee  Code. 

It  will  be  found,  in  examining  the  subject,  that  ever  since  lands  in  the 
colonies  were  subjected  to  execution  there  has  been,  particularly  in  the 
colonial  and  eai'lier  State  legislation,  a  disposition  to  assimilate  lease- 
holds, at  least  for  long  terms,  to  real  estate.  The  courts  sometimes  con- 
strued the  words  "real  estate"  and  "lands"  to  include  them,  but  gene- 
rally it  was  held  those  words  did  not.  Many  of  the  States  have,  by  stat- 
ute, made  them  real  estate,  and  there  is  nothing  novel  in  so  treating  them. 
This  section  of  the  Code,  in  my  opinion,  was  intended  especially  to  make 
leaseholds  subject  to  the  incidents  of  real  estate  where  the  statute  does 
not  otherwise  particularly  direct.  Tiie  case  of  The  People  v.  WesterveU, 
17  Wend.  674;  8.  C.  20  Wend.  416;  and  Putnam  v.  Westcott,  19  J.  R.  73; 
and  the  cases  cited  in  Freeman  on  Executi  ns,  §  119,  and  other  text 
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writers,  show  the  growth  of  legislation  and  Judicial  decision  in  this 
direction  of  making  leaseholds  real  estate. 

In  Burry.  Graves,  11  Central  Law  Journal,  471,  the  Supreme  Court  of 
Tennessee  held  that  a  leasehold,  with  its  machinery  and  fixtures  for 
cleaning  cotton,  could  be  seized  under  attachment  without  going  on  the 
premises  or  taking  possession  of  the  property.  It  is  true,  the  attachment 
was  to  enforce  a  statutory  mechanic's  lien,  but  the  procedure  would  be 
the  same,  as  I  have  endeavored  to  show,  at  common  law,  and  without  any 
lien.  Indeed,  our  method  of  selling  real  estate  under  execution  finds  its 
archetype  in  the  common  law  mode  of  selling  a  leasehold  under  the  JUri 
facias,  elegit,  and  levari  facias.  The  case  cites  with  approval  Kelly  v. 
SchuUze,  12  HeisK.  218;  Choate  v.  Tighe,  10  Heisk.  621;  and  Pemberton  v. 
King,  supra.  Mr.  Justice  Cooper  was  one  of  the  authors  of  the  Code, 
and  in  delivering  this  opinion  clearly  points  to  the  inevitable  results  that, 
as  to  Judgments  and  executions,  leaseholds  are  now  real  estate.  But  see 
Buhl  V.  Kenyan^  11  Mich.  240,  where  a  contrary  doctrine  is  asserted, 
under  a  similar  statute,  by  a  court  entitled  to  the  utmost  respect. 

In  the  view  I  have  taken  of  this  case  it  is  unnecessary  to  ex''mine  the 
question  so  much  argued,  whether  the  adjudication  of  these  questions  in 
DatcsonY.  Daniel,  supra^  on  the  application  for  a  vend,  ex.,  is  res  adjudicuta 
.of  the  questions  now  made  by  this  bill.  I  think  it  was  not  such  an  ad- 
judication as  precludes  either  Daniel  or  those  claiming  under  him  from 
resisting  the  title  of  the  execution  creditor  in  any  appropriate  way.  The 
only  question  there  was  whether  a  vend.  ex.  should  issue,  and  that  pro- 
ceedings could  not  be  converted  into  a  trial  upon  affidavits  of  the  right  of 
property.  It  was  a  bare  motion,  from  which  not  even  a  writ  of  error 
could  be  sued.    Boyle  v.  Zacharie^  6  Pet.  656. 

Let  decree  be  entered  declaring  that  Dawson  is  entitled  to  the  money, 
and,  after  paying  the  costs  of  the  suits  at  law,  including  the  marshal's 
commissions  for  sale,  the  balance  may  be  paid  to  him.  The  costs  of  the 
original  and  supplemental  bills  having  been  already  paid  out  of  the 
fund,  the  costs  incident  to  the  cross-bills,  and  all  costs  since  the  agreed 
decree,  will  be  paid  by  Freeman  out  of  the  fund  in  his  hands  as  trustee. 
But  all  the  parties  may  have  a  decree  for  their  costs  against  Daniel. 

Decree  a<^ordingly. 
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UNITED  STATES  v.  WILLIAM   STATON. 

CiBCUiT  CouBT — Western   District  of   Tennessee — 

December  23,  1878. 

ft 

CRIMINAL    LAW DISTILLING ATTEMPT    TO    DEFRAUD,    AND     IN- 
TENT  TO    DEFRAUD. 

1.  An  indictment  under  Section  8257  of  Hevised  Statutes  of  the  United 
States  does  not  in  itself  so  describe  the  offense  charged,  as  to  give  a 
defendant  notice  of  the  nature  and  cause  of  the  accusation,  while,  under 
Section  8281,  to  charge  the  violation  of  the  law  in  the  language  of  the 
statute  is  suflScient,  because  it  describes  the  offense  as  an  intent  to  defraud 
the  United  States  of  the  tax  on  spirits  distilled,  by  the  act  of  engaging  in 
and  carrying  on  the  business  of  a  distiller. 

2.  Statute  Defiking  Offense. — If  the  statute  itself  so  defines  the 
act  or  acts  constituting  an  offense  as  to  give  to  the  offender  information 
of  the  nature  and  cause  of  the  accusation,  the  indictment  need  go  no 
further  than  the  statute ;  but  if  it  does  not,  of  itself,  do  this,  averments 
looking  to  the  security  of  the  constitutional  right  to  such  information, 
must  be  added.  The  Constitutioo,  in  all  criminal  prosecutions,  secures  to 
the  defendant  the  right  of  being  informed  of  the  nature  and  cause  of  the 
accusation. 

Jno,  B.  Clough^  U.  S.  Assistant  District  Attorney,  for  the 
United  States, 

W.  M  McCall^  Attorney  for  defendant. 

Hammond,  J. — This  is.  a  motion  for  a  new  trial  and  in 
arrest  of  judgment.  The  defendant  stands*  convicted  upon 
two  counts  of  an  indictment  which  are  as  follows: 

1.  "The  grand  jurors  represent,  that  William  Staton,  etc., 
on,  to-wit,  the  first  day  of  March,  1877,  *  *  *  in  the 
district  aforesaid,  was  a  distiller,  and  was  then  and  there  en- 
gaged in  carrying  on  the  business  of  a  distiller,  by  then  and 
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there  producing  distilled  spirits,  and  by  then  and  there 
brewing,  and  bj  then  and  there  making  mash,  wort  and 
wash  fit  for  a  distillation  and  for  the  production  oT  spirits, 
and  by  then  and  there  making  and  keeping  mash,  wort  and 
wash,  having  also  then  and  there  in  his  possession  and  use  a 
still ;  and,  that  being  so  then  and  there  engaged  in  carrying 
on  the  business  of  a  distiller  as  aforesaid,  he,  the  said  Wil- 
liam Staton,  did  then  and  there  unlawfully,  with  force  and 
arms,  defraud  and  attempt  to  defraud  the  United  States  of 
the  tax  on  the  spirits  so  then  and  there  distilled  by  him,  the 
said  William  Staton,  contraiy  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity  of  the  United  States. 

2.  "The  grand  jurors  aforesaid,  etc.,  do  further  present, 
that  fjaid  William  Staton,  etc.,  on,  tb-wit,  the  day  and  year 
aforesaid,  in  the  district  aforesaid,  etc.,  unlawfully,  with  force 
and  arms,  was  carrying  on  the  business  of  -a  distiller  by  then 
and  there  producing  distilled  spirits,  and  by  then,  and  there 
brewing,  and  by  then  and  there  making  mash,  wort  and 
wash  fit  for  distillation  and  for  the  production  of  spirits, 
and  by  then  and  there  making  and  keeping  mash,  wort  and 
wash,  and  having  also  then  and  there  in  his  possession  and 
use  a  still,  then  and  there  with  intent  of  him,  the  said  Wil- 
liam Staton,  to  defraud  the  United  States  of  the  tax  on  spirits, 
so  then  and  there  distilled  by  him,  the  said  William  Staton, 
as  such  distiller,  as  aforesaid,  contrary  to  the  form,"  etc. 

The  proof  shows  that  the  defendant  gave  bond  and  other- 
wise complied  with  the  law  regulating  distillation  of  brandy 
made  exclusively  from  apples,  peaches,  or  grapes,  known -as 
a  fruit  distillery,  then  being  in  possession  of  about  two 
hundred  and  seventy  gallons  of  spirits  distilled  by  him;  the 
casks  containing  it  were  gauged  by  the  proper  oflicer,  and 
the  spirits  were  subsequently  sold  by  the  defendant  without 
paying  the  tax  upon  them  required  by  law. 
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A  new  trial  is  asked  on  the  ground  that  the  defendant  ob- 
jects to  and  moved  to  exclude  all  testimony  showing  more 
than  one  sale,  and  because  the  government  was  not  confined 
in  its  proof  to  the  first  unlawful  transaction  it  undertook  to 
prove.  This  objection  proceeds  on  the  idea  that  each  sepa- 
rate salo  was  a  separate  offense  and  that  the  government 
must  elect  on  which  one  it  will  try  the  defendant.  The  de- 
fendant was  not  indicted  for  unlawfully  selling  the  spirits 
without  paying  a  special  tax  therefor,  but  under  one  couht 
for  defrauding  the  government  of-  the  tax  on  spirits  distilled 
by  him,  and  under  the  other  count  for  engaging  in  the  busi- 
ness of  a  distiller  with  the  unlawful  intent  to  defraud  the 
government  of  the  tax  on  such  spirits.  Any  acts,  no  matter 
how  numerous,  which  would  show,  either  that  he  defrauded 
the  government  of  the  tax,  or  carried  on  the  business  with 
that  intent,  were  admissible.  These  were  the  circumstances 
which  evinced  the  design  with  which  the  act  was  done  and 
demonstrated  the  intent,  and  were  the  acts  by  which  the 
fraud  on  the  revenue  was  committed.  Tlie  motion  for  a  new 
trial  should  therefore  be  overruled. 

The  motion  in  arrest  of  judgment  is  based  on  the  alleged 
insufliciency  of  the  indictment,  in  not  describing  the  offense 
charged  so  as  to  give  the  defendant  notice  of  the  violations 
of  the  law  he  is  required  to  meet  aqd  defend. 

The  first  count  is  drawn  under  section  3257,  and  the  sec- 
ond under  section  3281  of  the  Revised  Statutes  of  the  United 
States.  Section  3257  enacts  that,  V  Whenever  any  person 
engaged  in  carrying  on  the  business  of  a  distiller,  defrauds, 
or  attempts  to  defraud,  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  or  of  any  part  thereof,  he  shall  for- 
feit the  distillery,  etc.,  and  shall  be  fined  not  less  than  five 
hundred  dollars,  nor  more  than  five  thousand  dollars,  and  be 
imprisoned  not  less  than  six  months  nor  more  than  three 


years." 
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This  section  does  not  in  itself  so  describe  the  offense  as  to 
give  the  defendant  notice  of  the  nature  and  cause  of  the 
accusation.  It  was  held  in  the  case  of  The  United  States  v. 
Simmons^  96  U.  S.  Rep.  360,  that  it  is  sufficient,  under  sec- 
tion 3281  of  the  Revised  Statutes,  to  charge  the  violation  of 
the  law  in  the  very  language  of  the  statute,  because  it  de- 
scribes the  offense  as  an  intent  to  defraud  the  United  Stat-es 
of  the  tax  on  spirits  distilled,  hy  the  act  of  engaging  in  and 
cdr7*ying  on  the  busifiess  of  a  distiller.  This  accusation  in 
itself  apprises  the  accused  of  the  act  for  which  he  is  arraigned, 
namely,  carrying  on  the  business  of  a  distiller  with  the  un- 
lawful intent.  The  facts  and  circumstances  by  which  the 
intent  is  demonstrated  need  not  be  alleged  in  the  indictment 
and  are  only  matters  of  proof.  But  suppose  that,  discon- 
nected with  this  act  of  carrying  on  the  business  of  a  dis- 
tiller, it  were  simply  charged  that  the  defendant  had 
defrauded,  or  attempted  to  defraud,  the  United  States  of  the 
tax  on  certain  spirits;  is  it  not  plain  that  the  defendant 
would  have  no  notice  of  the  act  for  which  he  is  called  to 
account?  Now,  this  is  the  distinction  between  the  two  sec- 
tions 3257,  and  3281:  the  first  makes  all  acts  of  a  distiller, 
whereby  he  defrauds,  or  attempts  to  defraud,*  the  United 
States  of  the  tax  on  spirits  distilled  by  him,  offenses,  but 
does  not  attempt  to  designate  any  of  them,  while  the  second 
describes  and  defines  one  particular  act  as  an  offense,  namely, 
engaging  in  the  business  of  a  distiller  with  a  particularly 
described  intent.  • 

And  I  think,  after  a  careful  consideration  of  the  cafies  on 
the  subject,  that  this  will  be  found  to  be  the  true  test  be- 
tween those  where  it  is  sufficient  to  allege  the  offense  in  the 
language  of  the  statute,  and  those  where  it  is  not.  If  the 
statute  itself  so  defines  the  act  or  acts  constituting  the 
offense  as  to  give  to  the  offender  information  of  the  nature 
and  cause  of  the  accusation,   the   indictment   need  go  no 
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further  than  the  statute;  but  if  it  does  not  of  itself  do  this, 
the  averments  necessary  to  secure  the  constitutional  right  to 
such  information  must  be  added.  It  makes  no  difference 
whether  the  crime  be  a  felony  or  a  misdemeanor,  the  Consti- 
tution secures  to  the  defendant,  "in  all  criminal  prosecutions," 
the  right  "to  be  informed  of  the  nature  and  cause  of  the 
accusation."  U.  S.  Const.  Amendment,  VI.  United  States 
V.  CruiJcshanks^  92  U.  S.  542,  557,  558 ;  United  States  v. 
Sim?nons^  96  U.  S.  360;  State  v.  Eilgore^  6  Hump,  44; 
State  V.  McElToy,  3  Heisk.  69. 

In  all  the  cases  cited  by  the  learned  counsel  for  the  gov- 
ernment it  will  be  found  either  that  ;the  statute  gave  suffi- 
cient information,  or  that  the  averments  themselves  did  so. 
In  United  States  v.  Henry ^  8  Ben.  29,  the  fraudulent  bond 
was  pointed  out.  In  United  States  v.  Ballard^  13  Int. 
Rev.  Eec.  195,  the  particular  entry  of  "one  brown  horse" 
was  designated.  In  the  United  States  v.  Fox^  1  Lowell, 
199,  as  under  section  3281,  in  United  States  v.  Sirmaons^ 
96  U.  S.  360,  the  statute  described  the  act  denounced  as  that 
of  carrying  on  the  business  of  a  distiller  without  having 
paid  the  special  tax  therefor,  and  it  was  held  that  by  analogy 
to  common  law  indictments  for  being  a  common  barrator, 
scold,  etc.,  it  was  sufficient  to  allege  a  general  carrying  on 
of  a  certain  trade,  where  that  was  the  crime  charged.  But 
even  in  that  case,  the  allegation  was,  that  the  business  was 
carried  on  between  two  designated  dates,  which  was  held 
sufficiently  to  describe  the  act  to  give  the  defendant  notice. 
In  the  United  States  v.  Oooding^  12  Wh.  460,  the  particu- 
lar ship  and  time  and  place  were  given,  so  tliat  the  defendant 
knew  what  he  was  called  to  anefwer. 

In  the  case  now  under  consideration,  by  the  first  count  of 
the  indictment,  the  defendant  is  left  without  any  circum- 
stance of  time,  place,  or  occasion,  to  indicate  to  Jiim  the  act 
he  is  called  to  defend.     The  particular  spirits  or  packages  are 
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not  described,  the  place  where  found,  or  where  distilled  by 
him ;  and  no  clue  is  given  to  the  particular  act  of  his  which 
is  alleged  to  have  been  either  a  fraud  or  an  attempt  at  a 
fraud  upon  the  revenue.  He  cannot  read  this  count  of  the 
indictment  and  say  from  it  what  act  of  his  is  called  in  ques- 
tion. It  is  clearly  too  indefinite  and  vague  to  apprise  him 
of  the  cause  of  the  accusation.  The  judgment  upon  this 
count  will  be  arrested. 

The  second  count,  for  reasons  already  stated,  is  sufficient, 
and  the  case  of  the  United  States- y.  Simmons,  supra, 
directly  sustains  it 

The  motion  in  arrest  as  to  that  count  is,  therefore,  denied. 


In  re  STEELE. 

District  Couet — Western  District  of  Tennessee — Janu- 
ary 11,  1879. 

exemptions. 

1.  Where  the  register  allowed  the  bankrupt,  who  was  engaged  in  com- 
merce, a  watch  of  Hmall  value :  Heldy  proper,  as  the  same  was  a  necessary 
article. 

2.  The  court  construes  the  words  in  the  bankruptcy  act,  **  other  articles," 
''  necessaries,"  and  "  wearing  apparel/^  also  what  is  meant  in  the  books 
by  "  necessaries." 


Hammond,  J. — By  agreement  between  the  assignee  and  the 
bankrupts,  the  question  is  submitted  for  the  opinion  of  the 
court,  as  if  on  certificate  of  the  register,  whether  or  not  the 
refusal  of  the  assignee  to  allow  them  each  his  gold  watch  as 
exempt  property,  is  proper  under  the  circumstances  set  out 
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in  the  agreement  of  facts.  John  Steele  has  been  allowed, 
and  claims  no  exemption  except  this  watch,  which  is  described 
as  "a  plain,  old  style,  single  case  gold  watch,  which  he  has 
owned  for  twenty-five  years  or  more,  and  which  would 
scarcely  sell  for  twenty-five  dollars."  K.  L.  Steele  has  been 
allowed  household  furniture  worth  not  more  than  one  hun- 
dred dollars.     The  kind  and  value  of  his  watch  is  not  stated. 

The  decisions  on  this  subject  are  conflicting.  I  have 
examined  a  good  many  cases  on  the  general  subject,  and  find 
that  the  conflict  grows  out  of  the  diverse  views  as  to  whether 
the  particular  ai'ticles  claimed  are  necessaries  or  luxuries, 
useful  or  only  ornamental.  It  is  said  in  Montagtie  v.  Rich- 
ardsouj  24  Conn.  338,  fliat  each  case  must  depend  upon  its 
own  peculiar  circumstances.  I  think  this  is  a  correct  view, 
and  that  in  some  cases  the  assignee  may  and  should  allow  a 
watch  or  other  time-piece,  and  in  others  he  should  not. 
These  parties  were  a  firm  of  merchants,  and  their  valuable 
assets  had  been  surrendered  to  their  creditors.  They  pro- 
posed to  engage  again  in  commercial  pursuits.  It  was  held 
in  Harrison  v.  Mitchell^  13  La.  Ann.  260,  that  a  desk  and 
iron  safe  were  exempt  as  necessary  implements,  to  carry  on 
the  business  of  a  commercial  man. 

It  would  not  be  doing  any  great  violence  to  the  meaning 
of  the  term  "wearing  apparel,"  as  used  in  the  bankrupt  act, 
to  include  in  it  a  gold  watch  of  moderate  value.  The  defini- 
tion of  the  word  "  apparel,"  as  given  by  lexicographers,  is 
not  confined  to  clothing;  the  idea  of  ornamentation  seems  to 
be  a  rather  prominent  element  in  the  word,  and  it  is  not  im- 
proper to  say  that  a  man  "  wears"  a  watch  or  "wears"  a  cane. 
The  exemption  law  of  Arkansas. says  that  "wearing  apparel 
shall  be  exempt,  except  watches."  Ark.  Dig.  503,  504; 
James'  Bankruptcy,  58;  Avery  &  Hobbs'  Bankr.  68.  In 
Peverly  y.SayleSj  10  N.  H.  356,  under  a  statute  which 
exempted  "  wearing  apparel  necessary  for  immediate  use,"  it 
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was  held  that  an  overcoat  and  a  suit  of  clothes  "to  go  to 
meeting  in"  were  included.  In  Ch'dway  v.  Wilbur^  16  Me. 
263,  cloth  sent  to  a  tailor  to  be  made  into  clothes  was  in  that 
form  held  to  be  exempt  as  "apparel." 

In  Bumpus  v.  Maynard^  38  Barb.  626,  the  debtor  was  in 
bed — his  clothes  were  on. a  chair,  and  his  watch  on  a  table. 
The  officer  was  sued  for  refusing  to  levy  on  them,  and  it  was 
held  that  they  were  exempt  as  "  wearing  apparel,"  notwith- 
standing they  were  not  on  the  person.  There  are  some 
expressions  in  the  case  which  indicate  that  possibly  the  court 
did  not  intend  to  include  the  watch  as  "wearing  apparel," 
but  it  is  probable  they  did.  It  was  decided  in  Smith  v. 
Rogers^  16  Ga.  479,  that  a  watch  was  not  wearing  apparel. 
But  in  Mack  v.  Parha^  8  Gray,  517,  it  was  held,  in  a  case 
where  an  officer  with  an  attachment  asked  the  debtor  to  let 
him  look  at  his  watch,  and  being  permitted  tore  it  from  his 
person  by  breaking  the  cord  to  which  it  was  attached,  that 
the  watch  was  exempt  from  seizure  at  common  law,'  because 
by  that  law  wearing  apparel  on  the  person  was  exempt  from 
levy  or  distraint.     See  Freeman  on  Ex.,  sec.  232. 

We  have  no  State  statute  in  Tennessee,  that  I  can  find, 
exempting  wearing  apparel,  and  we  depend  on  this  common 
law  principle  for  immunity  in  such  cases.  It  is  said  in  likh- 
ardson  v.  Duncan^  2  Heisk.  220,  that  our  exemption  laws 
are  to  be  liberally  construed,  and  this  is  the  universal  doctrine 
of  modern  times.  In  that  case  it- was  held  that  an  "ass"  is 
included  in  the  statute  which  exempts  "a  horse,  mule  or  yoke 
of  oxen;"  and  in  Webb  v.  Brandon^  4  Heisk.  285,  an  ox- 
wagon  is  included  in  the  description — "one  two-horse  wagon." 
But  whether  a  watch  may  be  included  in  the  statutory 
exemption  of  "wearing  apparel"  or  not,  it  certainly  may  be 
allowed  as  "other  necessaries"  under  certain  circumstances. 

The  act  (Rev.  Stat.  5045)  says:  "There  shall  be  excepted 
from  the  operation  of  the  conveyance  the  necessary  house- 
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hold  and  kitchen  furniture,  and  such  other  articles  and  neces- 
saries of  the  bankrupt  as  the  assignee  shall  designate  and  set 
apart,  having  reference  in  the  amount  to  the  family,  condi- 
tiou,  and  circumstances  of  the  bankrupt,  but  altogether  not  ♦ 
to  exceed  in  value,  in  any  case,  the  sum  of  five  hundred  dol- 
lars." Under  this  clause  the  late  Judge  McDonald,  of  the 
District  of  Indiana,  held  In  re  Thiell^  4  Biss.  241,  that  a 
cheap  watch  might  be  included,  but  the  same  learned  judge 
held  In  re  Cohb^  1  N.  B.  K.  414,  that  mere  articles  of  luxury 
and  ornament,  such  as  watches,  pianos,  and  the  like,  should 
not  be. allowed.  In  re  Oraliam^  2  Biss.  449,  Hopkins,  J., 
refused  to  allow  watches.  Some  other  cases,  cited  in  the  dis- 
trict  courts,  where  the  identical  question  has  been  considered, 
have  not  been  accessible  for  examination;  but  I  presume,  as 
in  these  ciises,  they  all  turn  on  the  question  whether  or  not 
the  particular  watch,  under  the  circumstances,  was  an  article 
of  necessity  only,  or  an  article  of  luxurious  ornament,  in 
which  too  much  money  had  been  invested  to  allow  it  in  jus- 
tice to  the  creditors.  It  will  be  found  in  all  the  cases  where 
the  law  does  not  exempt  the  article  itself^  when  value  is 
immaterial,  that  this  question  of  the  reasonable  or  unreason- 
able value  of  it  controls  the  case.  The  question,  is  to  be 
determined  not  solely  by  an  appraisement  of  the  particular 
article,  but  also  by  the  attendant  circumstances,  or,  as  this 
statute  puts  it,  "having  reference  in  the  amount  to  the  family, 
condition,  and  circumstances  of  the  bankrupt."  The  assignee 
is  to  determine  the  question,  not  by  mere  arbitrary  choice  on 
his  part,  but  by  the  exercise  of  a  sound  legal  discretion,  sub-* 
ject  to  the  final  decision  of  the  court,  in  the  exercise  of  its 
supervising  power.  In  re  Feely^  3  N.  B.  R.  66;  In  re 
ThldU  4  iiiss.  241. 

The  plirase  "otlier  articles  and  necessaries"  is  a  compre- 
hensive but  indefinite  expression,  and  I  have  been  at  pains  to 
discover  the  principle  that  is  to  direct  the  assignee  and  the 
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court  in  the  exercise  of  the  discretion.  This  act  is  framed 
like  other  exemption  acts,  and  doubtless,  with  full  knowledge 
of  the  adjudications  of  the  State  courts  under  similar  stat- 
•  utes.  In  Leamtt  v.  Metcalfe  2  Vt.  342,  the  statute  exempted 
"such  suitable  apparel,  bedding,  etc.,  and  articles  of  house- 
hold furniture  as  may  be  necessary  for  upholding  life."  It 
was  held  that  "one  brass  time-piece"  was  included,  and  the 
court  say  there  were  two  former  decisions  exempting  the 
"debtors'  only  time-pieces,"  but  they  are  not  cited.  "It 
must  be  admitted,"  say  the  court,  "that  there  is  a  great 
convenience  in  a  family  having  some  means  of  keep- 
ing time,  even  in  health,  but  more  especially  in  sickness. 
We  do  not  pretend  that  a  time-piece  is  absolutely  necessary 
for  subsistence,  and  also  many  other  articles  that  have  always 
been  considered  exempt  under  this  statute.  The  word  'neces- 
sary,' or  'necessaries'  has  ever  been  considered,  in  legal 
language,  to  extend  to  things  of  convenience  and  comfort^ 
and  to  things  suitable  to  the  situation  of  the  person  in  society, 
and  is  not  confined  to  things  absolutely  necessary  for  mere 
subsistence."  An  instructive  case  is  that  of  Hitchcock  v. 
Holmes^  43  Conn.  528,  where  it  is  said  we  may  "pass  beyond 
what  is  s.trictly  indispensable,  and  include  articles  which,  to 
the  common  understanding,  suggest  ideas  of  comfort  and 
convenience.  But  having  done  this,  the  obligation  is  upon 
us  to  exclude  all  superfluities  and  articles  of  luxury  and 
ornament."  Certain  expensive  furniture,  including  a  costly 
clock,  were,  therefore,  excluded;  but  a  dissenting  judge 
thought  the  clock  should  have  been  allowed.  A  piano  was 
thought  to  be  a  luxury,  because  "it  is  not  an  article  of  mere 
comfort,  and  does,  not  minister  to  a  want  universally  felt." 
Dunlap  V.  Edgerton^  30  Vt.  224.  In  Oarrett  v.  Patching 
29  Vt.  248,  it  was  said  the  term  "necessaries"  means  that 
which  is  convenient  or  useful — which  a  man  procures  for  his 
own  personal  use,  unless  extravagant."     And  see  Montague 
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V.  liichardsou^  24  Conn.  338,  which  cites  McCulloiigh  v. 
Maryland^  4  Wheat.  316;  Davlin  v.  Stone^  4  Cush.  359, 
whicli  says,  "the  articles  may  be  of  that  plain  and  cheap 
character  which,  while  not  indispensable,  are  to  be  regarded 
amongst  the  necessaries  of  life,  as  contradistinguished  from 
luxuries."  See,  also,  Wilson  v.  JSllisy  1  Denio,  462,  and  In 
re  Tho7*nton^  2  N.  B.  E.  189.  Guided  by  these  huraane  and 
liberal  principles  of  construction,  I  should  say  that  to  a  com- 
mercial man  a  plain,  and  not  extravagantly  costly  watch,  such 
as  this  bankrupt  owns,  is,  in  the  quaint  language  of  the  Ver- 
mont statute,  "necessary  for  upholding  life."  The  watch  of 
John  Steele  should  be  allowed.  As  to  the  other  I  cannot 
determine,  its  value  not  being  stated.  If  the  parties  cannot 
agree,  they  may  have  leave  to  make  further  application  in 
the  matter. 

This  case  is  inserted  because  of  the  discussion  of  exemptions  in  gen- 
eral.  The  learning  on  the  subject  is  fully  gone  into,  and  may  afford  aid 
in  the  examination  of  questions  arising  under  State  laws.    [Reporter, 
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January  27,  1879. 

1.  Salvage — ^Allowance. — The  court  will  not  allow  the  whole  net 
proceeds  in  the  registry  as  compensation  to  the  salvor,  even  when  his 
actual  expenditures  exceed  the  amount  of  the  ftmd,  except  in  cases  where 
the  owner  abandons  the  property  and  neglect^  to  reclaim  it  by  appear- 
ance in  the  suit. 

2.  Same— Same — Case  in  Judgment. — ^Where  the  proof  sbow^ed  that 
a  sunken  vessel,  after  being  raised,  was  worth  $1,700,  but  being  sold 
pendente  Z»Y«  she  brought  only  $792;  and  that  the  libellant  actually  ex- 
pended $568.95,  under  circumstances  which  would  ordinarily  have  justi- 
fied an  allowance  of  one-half  the  property,  the  court  allowed  only  one- 
half  the  net  proceeds  in  the  registry. 

3.  Same — Loss  by  Depiieciation  in  Value. — A  salvor  must  bear  his 
share  of  the  loss  by  depreciation  in  value.  He  is  ^ub  modo  a  joint  owner, 
and  in  the  absence  of  an  express  contract,  he  cannot  recover  on  any  the- 
ory of  a  debt  due  either  by  the  owner  or  the  property,  with  a  lien  to  be 
satisfied,  at  all  hazards,  to  the  Aill  extent  of  the  proceeds  in  the  registry. 

H\  C.  Warrinner^  for  libellant,  cited:  Post  v.  Jones^  19 
How.  150^  161;  Butler  v.  The  Finis,  4  Phil.  38;  4  Abb. 
Nat.  Dig.,  p.  103,  pi.  104;  The  Zealand^  1  Low.  1;  Spencer 
V.  The  Chas,  Avery,  1  Bond,  117;  ZIO  BhU.  Oil,  1  Sprague, 
91;  The  Waterloo,  1  Bl.  &  How.  114;  The  Bising  Svn,  1 
Ware,  385;  The  Jubilee,  3  Hagg.  49;  The  Bastion,  S.  C. 
Rob.  323;  Tfte  Wm.  Hamilton,  3  Hagg.  168;  Derelict  U^ir 
knoivn.  Id.;  Brig  Susan,  1  Sprague,  91;  2  Pars.  Ship., 
263,  281,  310,  312. 

B.  Diuiley  Frayser,  tor  claimants,  cited:  Brig  Minnie 
Miller,  6  Ben.;  lite  John  Perkins,  3  Ware;  The  Speed- 
well, Id.;  The  Acorn,  Id.:  The  Waterloo,  1  Blatch.  &  How. 
120;  The  Comanche,  %  Wall.  448-473;  Two  Anchors  and 
Chains,  1  Ben.  80. 
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Hammond,  J. — The  question  reserved  at  the  hearing  grows 
out  of  the  following  state  of  facts:  The  libellant  raised  the 
sunken  vessel  at  an  actual  expenditure,  as  he  testifies,  of 
$568.95,  for  labor  of  hands  employed  by  the  day,  hire  of 
flats,  crabs,  jacks,  and  other  tools  employed  in  the  work,  and 
the  compensation  of  a  diver  and  his  assistants.  The  vessel 
was  not  derelict,  her  owner  and  captain  remaining  all  the 
time  during  the  work  with  the  boat.  I  think  there  is  no 
doubt  that  the  preponderance  of  the  proof  shows  that  too 
much  time  was  expended  by  the  libellant  in  the  work,  and 
that  it  could  and  should  have  been  accomplished  at  a  much 
less  cost  than  the  libellant  incurred,  but  it  is  diflScult  to  say 
from  the  proof  at  how  much  less  it  could  have  been  done. 
The  estimates  made  by  the  witnesses,  under  the  circum- 
stances they  detail,  are  entirely  unsatisfactory.  It  was  mere 
guessing  on  their  part.  The  proof  establishes  the  fact  that 
the  boat,  which  was  a  very  small  steamboat,  converted  from 
a  barge,  was  worth,  at  the  time  of  the  disaster,  not  more 
than  $2,000,  and  that  the  repairs  put  on  her  after  she  was 
raised  cost  from  $200  to  $300;  that  is,  the  repairs  necessary 
to  cover  the  damage  done  by  th6  sinking  and  raising,  and  not 
taking  notice  of  the  repairs  which  were  in  the  nature  of 
betterments.  Tliis  would  make  her  value  in  the  hands  of 
the  salvor,  after  she  was  raised,  not  less  than  $1,700.  When 
we  consider  the  danger  of  a  total  loss  from  the  perilous  posi- 
tion in  which  the  vesseil  was  placed  by  the  disaster,  the  diffi- 
culties in  the  use  of  crude  appliances  for  performing  the 
service  which  seem  to  have  been  the  best  that  were  availa- 
ble, the  cold  weather  and  running  ice  during  part  of  the 
time,  and  the  actual  expenditure  of  money,  as  above  stated, 
which  is  found  by  aggregating  from  the  libelknt's  account, 
as  he  proves  it,  the  sums  paid  out  by  him,  and  leaving  out  of 
view  the  other  charges  made  for  his  own  services  and  hire 
of  his  own  tools,  I  think  one-half  of  the  value  of  the  boat, 
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wliicli  was  comparatively  of  small  value  at  best,  not  too 
much  to  be  allowed  as  compensation  to  the  libellant.  This 
would  be  very  nearly  the  exact  amount  he  claims  by  the  ac- 
count which  he  tenders  as  a  statement  of  the  expenditures  he 
made  and  the  value  of  his  services  as  estimated  by  "himself 
for  the  purpose  of  aiding  the  court  in  jSxing  the  allowance 
of  salvage,  if  we  include  the  charges  for  his  own  services 
and  the  use  of  his  own  tools,  and  are  to  make  the  allowance 
on  the  basis  of  value  as  shown  by  the  proof  in  the  case,  say 
on  a  value  of  $1,700.  But  the  libellant,  having  seized  the 
vessel  by  process  in  this  case,  on  his  application,  some  ten  or 
fifteen  days  afterwards,  she  was  sold  pendente  lite^  while 
almost  imbedded  in  the  ice,  at  an  unfavorable  time  and  under 
unfavorable  circumstances,  so  that  she  only  brought  $792, 
which  is  the  sum  in  the  registry  to  answer  costs  and  for  dis- 
tribution between  the  salvor  and  the  owners.  It  is  not  cer- 
tain that  if  the  property  had  been  kept  in  the  control  of  the 
marshal  until  more  favorable  weather  for  a  sale  it  would  have 
brought  any  more.  So  far  as  the  proof  is  concerned,  it  is 
all  speculation,  but  I  think  it  is  fairly  inferable-  from  the 
circumstances  shown  by  the  proof  that,  owing  to  the  inau- 
spicious conditions,  the  vessel  has  been  sold  for  much 'less 
than  otherwise  she  would  have  brought. 

The  libellant  claims  that  his  compensation  should  be  fixed 
on  the  value  as  shown  by  the  proof  and  not  the  sale,  or  else 
that  the  proportion  should  be  so  increased  as  to  give  him  a 
larger  amount  than  one-half  the  net  proceeds  in  the  registry, 
and  that,  under  no  circumstances,  should  he  be  allowed  less 
than  his  actual  expenditures  of  money.  This  would  exhaust 
the  whole  fund,  leave  nothing  for  the  owners,  and  throw  all 
the  loss  of  the  unfortunate  sale  on  them. 

I  do  not  think  the  element  of  time  between  the  raising 
and  selling  of  the  vessel  is  at  all  material.  It  is  not  proba- 
ble that  she  would  have  sold  for  any  more  on  the  day  she  was 
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raised  than  she  did  fifteen  days  subsequently,  and,  therefore, 
it  is  merely  another  mode  of  claiming  on  the  actual  value,  as 
shown  by  the  proof,  to  argue  that  a  salvor  is  entitled  to 
recover  on  the  value  at  the  time  of  the  service  and  not  on 
any  subsequent  value.  For  all  practical  purposes  the  date 
of  tlie  service  and  date  of  the  sale  are  the  same  in  this  case. 

The  question  remains  whether  the  court  can  look  beyond 
the  fund  in  its  hands  in  estimating  the  value  of  the  prop- 
erty. If  the  depreciation  grows  out  of  the  misconduct  of 
the  parties  in  possession,  whether  it  be  the  owner  or  the 
salvor,  I  have  no  doubt  that  misconduct  may  enter  as  an  ele- 
ment into  the  judgment  of  the  court  in  making  the  allow- 
ance; but  there  is  no  misconduct  here,  unless  it  may  be  that 
the  action  of  the  libellant  in  pressing  a  sale  at  an  unfavora- 
ble time  may  be  so  considered.  Tiiere  is  nothing  in  the 
proof  to  show  whether  this  was  bad  conduct  or  not,  for  it 
may  be  the  expense  of  keeping  the  property,  or  tlie  danger 
of  losing  it  by  delay,  made  a  speedy  sale  a  necessity.  Let 
this  be  as  it  may,  I  shall  treat  the  case  as  one  without  fault 
on  either  side  in  respect  of  the  sale,  because  the  proof  does 
not  show  otherwise. 

Neither  do  I  think  it  just  to  treat  the  disastrous  sale  as 
the  result  of  the  failure  of  the  owners  to  bond  the  prop- 
erty, as  it  is  called.  There  is  nothing  to  show  that  they 
could  have  given  a  stipulation  for  her  value,  and  if  there 
were,  it  is  not  a  right  the  libellant  has  to  a  bond,  but  it  is 
entirely  optional  with  the  owners  whether  they  give  bond  or 
leave  the  property  with  the  court.  In  cases  where  the  owner 
abandons  his  property  to  the  salvors,  makes  no  claim,  or  is 
unreasonably  long  in  asserting  his  rights,  the  court  may,  un- 
doubtedly, decree  the  whole  to  the  libellant.  The  Zealand^ 
1  Low.  1;  Two  Anchors  and  Chains^  1  Ben.  80. 

It  is  very  earnestly  ^insisted  that  the  element  of  "  reward " 
and  not  entirely  that  of  compensation,  is  the  rule  for  allow- 
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ance  of  salvage.  In  meritorious  cases  on  the  high  seas, 
and  perliaps  there  may  be  cases  on  the  rivers,  this  element  is 
often  controling.  Here  we  have  a  case  of  a  steamboat 
snagged  at  her  landing  in  this  port,  impaled  upon  a  sunken 
wreck  at  the  shore,  and  tied  by  her  cables  near  her  usual 
landing  place.  Tlie  salvor  goes  to  her  relief  at  the  request 
of  the  captain,  and  after  much  hard  work  and  unnecessary 
delay  he  succeeds  in  getting  her  afloat  and  pumping  her  out. 
It  does  not  seem  to  me  that  it  is  a  case  calling  for  anything 
in  the  way  of  reward  as  understood  in  the  admiralty  courts, 
but  if  it  were,  it  would  be  going  to  an  unreasonable  length 
to  reward  a  salvor,  however  meritorious,  with  the  whole  of 
the  property.  As  was  said  by  the  learned  judge  in  The 
Waterloo^  1  Blatch.  &  How.  114,  127,  this  would  be  a  return 
to  the  barbarous  practice  of  giving  the  finder  all  he  finds. 
I  do  not  find  any  case  where  the  court  allows  all  the  property 
to  go  to  the  salvor  unless  the  owner  is  either  unknown,  or 
has  voluntarily  abandoned  the  claim  he  has  to  the  property 
saved. 

A  salvor,  in  the  view  of  the  maritime  law,  has  an  interest 
in  the  property;  it  is  called  a  lien,  but  it  never  goes,  in  the 
absence  of  a  contract  expressly  made,  upon  the  idea  of  a 
debt  due  by  the  owner  to  the  salvor  for  services  rendered,  as 
at  common  law,  but  upon  the  principle  that  the  service 
creates  a  property  in  the  thing  saved.  He  is,  to  all  intents 
and  purposes,  a  joint  owner,  and  if  the  property  is  lost  he 
must  bear  his  share  like  other  joint  owners. 

This  is  the  governing  principle  here.  The  libellant  and 
the  owners  must  mutually  bear  their  respective  share  of  the 
loss  in  value  by  the  sale.  If  the  libellant  has  been  unfortu- 
nate and  has  spent  his  time  and  money  in  saving  a  property 
not  worth  the  expenditure  he  made,  or  if,  havirig  saved 
enough  to  compensate  him,  it  is  lost  by  the  uncertainties  of 
a  judicial  sale  for  partition,  so  to  speak,  it  is  a  misfortune 
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not  nncommon  to  all  who  seek  gain  by  adventurous  specula- 
tions in  values.  The  libellant  says  in  his  testimony  that  he 
relied  entirely  on  his  rights  as  a  salvor.  This  being  so  he 
knew  the  risk  he  ran  and  it  was  his  own  folly  to  expend 
more  money  in  the  service  than  his  reasonable  share  would 
have  been  worth  under  all  circumstances  and  contingencies. 
He  can  rely  neither  on  the  common  law  idea  of  an  implfed 
contract  to  pay  for  work  on  and  about  one's  property  what 
the  work  is  reasonably  worth  with  a  lien  attached  by  posses- 
sion for  satisfaction,  nor  upon  any  notion  of  an  implied  mar- 
itime contract  for  the  service,  with  a  maritime  lien  to  secure 
it,  as  in  the  case  of  repairs,  or  supplies  furnished  a  needy 
vessel,  or  the  like.  In  such  a  case  the  owner  would  lose  all 
if  the  property  did  not  satisfy  the .  deit^  when  fairly  sold. 
But  this  doctrine  has  no  place  in  the  maritime  law  of  salvage. 
ft  does  not  proceed  upon  any  theory  of  an  implied  obliga- 
tion, either  of  the  owner  or  the  rea^  to  pay  a  quantum 
meruit^  nor  actual  expenses  incurred,  but  rather  on  that  of  a 
reasonable  compensation  or  reward,  as  the  case  may  be,  to 
one  who  has  rescued  the  res  from  danger  of  total  loss.  If 
he  gets  the  whole,  the  property  had  as  well  been  lost  entirely, 
so  far  as  the  owner  is  concerned.  Tlie  Joseph  Stetcart, 
Crabbe  Rep.  218,  220.  I  think  the  public  policy  of  encour- 
agement for  such  service  does  not,  of  itself,  furnish  sufficient 
support  for  a  rule  which  would  exclude  the  owner  from  all 
benefit  to  be  derived  from  the  service.  The  property  is 
saved  for  him,  not  the  public,  and  he  cannot  be  said  to  have 
impliedly,  authorized  his  whole  property  to  be  exhausted  in 
saving  it,  particularly  where  he  has  not  abandoned  it,  and  it 
is  not  derelict. 

The  pr6perty  and  the  owner  would  generally  be  at  the 
mercy  of  the  salvor,  if  such  a  doctrine  be  established,  and 
the  temptation  to  so  conduct  the  service  as  to  absorb  the 
whole  property,  very  great. 
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After  the  payment  ot\ costs  let  the  proceeds  in  the  eeiziire 
be  equally  divided  between  the  libellant  and  the  claimants. 

1  take  pleasure  in  saying  that  Judge  Bjbown,  of  the  East- 
ern District  of  Michigan,  now  with  us,  concurs  in  this 
opinion. 


HENRIETTA  WOOD  v.  ZEB.  WARD. 

Circuit   Court — Southern    District   of   Ohio — February 

15,  1879. 

1.  Estoppel  by  Record. — A  slave  could  not  sue,  nor  be  sued,  Avhile 
slavery  existed  in  the  slave  States.  Where,  therefore,  the  judgment  of  a 
court  was  against  one  who,  being  kidnapped  into  slavery,  brought  suit  to 
regain  libeity,  the  court  holding  that  plaintiff  was  a  slave  and  not  a  free 
person  as  claimed,  such  Judgment  will  not  estop  plaintiff  from  a  re-exam- 
ination of  the  same  question  in  a  subsequent  suit  brought  against  the 
kidnapping  party. 

2.  Estoppel  Must  be  Mutual. — Mutuality  is  an  essential  ingredient 
in  all  estoppels;  slaves  are  not  answerable  civilly;  are  subject  to  no  suit; 
no  civil  liability  can  attach  to  them ;  they  can  neither  be  bound  by  cove- 
nant, nor  hindered  by  estoppel,  nor  will  the  law  allow  them  to  claim  the 
benefit  of  an  estoppel  against  others. 

3.  Judgment  Rendered  Against  a  Slave  Null  and  Void. — ^A  Judg- 
ment rendered  against  a  slave,  where  he  appears  in  an  action,  is  a  nullity. 
No  one  can  be  concluded  by  a  judgment  or  decree  rendered  in  a  judicial 
proceeding,  which  he  had  no  legal  capacity  to  prosecute  or  defend. 

4.  How  and  When  Suits  for  Freedom  were  Entertained — Loss  of 
Jurisdiction. — Suits  for  freedom  were  entertained  in  the  slave  States, 
but  upon  the  idea  that  the  party  suing  was  free.  If  free,  he  had  a  right 
to  sue,  but  when  the  court  reached  the  conclusion  that  he  was  a  slave 
that  was  the  end  of  the  litigation  for  the  want  of  a  competent  plaintiff, 
and  the  proceeding  was  dismissed  without  further  inquiry. 

On  motion  for  new  trial. 
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The  facts  are  stated  in  the  opinion. 

Lincoln^  Smith  dk  Stepheiu^  appeared  for  plaintiff. 

Hoadly^  Johneon  <&  Colston^  for  defendant. 

• 

Baxter,  J. — The  plaintiff  is  a  woman  of  color.  For  sev- 
eral years  prior  to  her  removal  to  Cincinnati,  she  resided  with 
a  Mrs.  Cirode,  in  Louisville,  Ky.,  as  a  slave.  About  1847 
Mrs.  Cirode  left  Louisville,  taking  the  plaintiff  with  her  and 
settled  in  Cincinnati,  where  she  executed  and  delivered  to  the 
plaintiff  a  formal  instrument  of  emancipation.  Thus  the 
plaintiff  became,  so  far  as  Mrs.  Cirode,  her  apparent  owner, 
could  confer  the  boon,  a  free  person,  endowed  with  all  the 
rights  and  immunities  incident  to  freedom.  And  from  that 
time  until  the  restraint  imposed  by  the  defendant,  to  be 
hereinafter  fully  stated,  the  plaintiff  remained  in  Cincinnati, 
in  the  undisputed  and  undisturbed  enjoyment  of  personal 
freedom. 

We  infer,  however,  from  the  depositions  given  in  another 
suit,  (but  which  are  not  evidence  in  this  case)  to  be  herein- 
after mentioned,  between  these  parties  in  Kentucky,  that  the 
children  of  Mrs.  Cirode  claimed  some  title  to  or  interest  in 
the  plaintiff,  as  a  slave,  conjointly  with  or  adversely  to  their 
mother's  title;  and  that  they  repudiated  their  mother's  action 
in  the  premises,  and  desired  to  regain  possession  of  lier.  But 
no  active  steps  seem  to  have  been  taken  to  effect  that  object 
until  the  spring  of  1853.  At  or  about  this  time  they  united 
in  a  conveyance,  in  and  by  which  they  professed  and  assumed 
to  convey  the  plaintiff  as  a  slave  to  the  defendant  in  consid- 
eration of  $300  to  be  paid  in  the  event  he  succeeded  in 
obtaining  possession  of  her.  The  defendant  then  resided  in 
Covington,  Ky.  Shortly  after  said  conditional  sale,  the 
plaintiff  was  inveigled  by  one  Rebecca  Boyd,  in  whose  service 
she  was  then  employed,  across  the  Ohio  river  and  into  the 
22 
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State  of  Kentucky,  where  by  chance  or  pre-arrangenient  they 
were  met  by  defendant,  who  claimed  the  plaintiff  as  his  slave* 
forcibly  restrained  her  of  her  liberty,  and  sent  her  back  to 
Lexington,  and  had  her  there  confined  in  a  private  slave 
prison  belonging  to  one  Lewis  C.  Robards.  ^ 

Whilst  thus  imprisoned,  to-wit:  on  the  10th  of  June,  1853, 
a  petition  was  filed  in  the  Fayette  County  Circuit  Court  in 
plaintiflTs  name,  for  the  purpose  of  regaining  her  liberty. 
In  it  she  averred  that  she  was  a  free  woman.  To  this  peti- 
tion Lewis  C.  Eobards,  the  proprietor  of  the  prison  in  which 
she  was  detained,  was  made  a  defendant.  But  at  defendant's 
instance  an  interlocutory  order  was  soon  after  entered  in  the 
cause,  substituting  the  defendant  "Zeb.  Ward  as  a  defendant 
in  the  place  of  Lewis  C.  Robards,"  and  dismissing  her  peti- 
tion as  to  Robards. 

The  defendant  Ward  then  answered,  and  in  his  answer 
alleged  "that  the  plaintiff  was  not  a  free  woman,  but  his 
slave." 

Upon  the  issue  thus  made  proofs  were  taken  and  the  case 
regularly  heard,  when  a  final  decree  (24th  June,  1854)  was 
entered  in  the  following  terras:  "This  cause  having  been 
heard  and  the  court  advised,  decrees  and  orders  that  the 
plaintiff's  petition  be  dismissed." 

From  this  decree  the  plaintiff  appealed  to  the  Court  of 
Appeals. 

There  is  no  transcript  of  the  record  from  the  Court  of 
Appeals,  and  consequently  we  are  not  advised  of  the  action 
of  that  court,  except  in  so  far  as  the  same  is  supplied  by  the 
record  offered  from  the  Fayette  County  Circuit  Court.  From 
this  we  see  that,  on  the  13tli  day  of  February,  1855,  the 
following  entry  was  made  in  said  last  named  court:  "The 
defendant,  Zeb.  Ward,  produced  a  mandate  of  the  Court  of 
Appeals,  which  is  ordered  to  be  recorded  as  follows:  < Court 
of  Appeals,  January  20,  1855.     Henrietta  Wood,  appellant, 


1879.]  SOUTHERN  OHIO.  330 

Wood  V.  Ward. 

_^ — — M. 

VS.  Zeb.  Ward,  appellee.  Appeal  from  a  judgment  of  the 
Fayette  Circuit  Court.  The  court  being  sufficiently  advised, 
it  seems  to  them  that  there  is  no  error  in  the  judgment.  It 
is  therefore  adjudged  that  said  judgment  be  affirmed,  which 
is  ordered  to  be  certified  to  said  courf  * 

Here  the  litigation  between  these  parties  in  Kentucky  ter- 
minated. Whereupon  the  defendant,  soon  after  the  termina- 
tion, sold  the  plaintiff  to  one  Wm.  PuUiam.  He  caused  her 
to  be  conveyed  to  Mississippi  and  sold  to  one  Girard  Brandon. 
Brandon  continued  to  subject  her  to  his  service  in  the  States 
of  Mississippi  and  Texas  until  the  latter  part  of  1865,  and 
until  she  was  emancipated  by  the  Thirteenth  Amendment  to 
the  National  Constitution.  On  being  thus  the  second  time 
emancipated  from  slavery,  the  plaintiff  began  preparations 
to  return  to  her  home  in  Cincinnati,  but  owing  to  various 
hindrances,  not  necessary  to  be  enumerated  here,  she  did  not 
get  back  to  Cincinnati  until  some  time  in  the  year  1869. 

During  all  this  time,  from  1853  to  1870,  the  defendant 
resided  in  Kentucky  and  Tennessee.  He  visited  Cincinnati 
in  1870,  when  this  suit  was  instituted.  Plaintiff's  petition, 
which,  under  the  practice  in  Ohio,  is  filed  as  a  substitute  for 
a  declaration,  embodies  substantially  the  facts  hereinbefore 
stated — except  those  connected  with  the  Kentucky  litigation. 

The  defendant's  answer  interposed  three  defenses:  First,  a 
general  denial  of  the  facts  charged;  second,  the  statutes  of 
limitation;  third,  the  adjudication  of  the  Kentucky  court 
hereinbefore  referred  to. 

The  plaintiff  replied,  and  the  issues  thus  made  came  on 
and  were  tried  at  the  last  April  term,  1878,  before  the  Hon- 
orable the  District  Judge  and  a  jury,  resulting  in  a  verdict 
for  the  plaintiff,  and  an  assessment  of  $2,500  damages. 

The  defendant  then  moved  for  a  new  trial,  and  it  is  this 
motion  that  is  now  before  us  for  determination. 

Defendant's  exceptions  upon  the  trial  were  numerous.     He 
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excepted  to  the  rulings  of  the  judge  on  questions  of  admit- 
ting and  excluding  evidence,  as  well  as  to  his  instructions 
given  in  relation  to  the  statutes  of  limitation,  and  in  relation 
to  the  force  and  effect  of  the  decree  rendered  in  Kentucky, 
and  pleaded  and  relied  on  as  a  defense  to  this  action. 

We  have  neither  the  time  nor  the  inclination  to  discuss  in 
detail  all  the  exceptions  that  were  taken,  nor  is  it,  in  our 
judgment,  necessary  for  us  to  do  so.  If  the  court  fell  into 
error  in  the  admission  or  exclusion  of  testimony,  or  indulged 
in  instructions  upon  immaterial  and  abstract  matters,  the 
errors  in  no  way  affect  the  merits  of  this  controversy,  or 
prejudice  the  defendant's  right.  With  the  charge  relating  to 
the  statutes  of  limitation  we  are  entirely  satisfied.  The  real 
contest,  as  we  think,  arises  out  of  the  defendant's  third 
defense,  to- wit:  "Is  the  plaintiff,  by  reason  of  the  decree 
rendered  in  her  suit,  by  the  Fayette  County  Circuit  Court  of 
Kentucky,  precluded  from  a  re-examination  in  this  court  of 
the  same  question  decided  in  that  case?''  If  she  is,  then 
that  judgment  is  a  full  and  complete  defense  to  this  action. 

The  question  is  an  important  one,  and  deserves,  as  it  has 
received,  the  most  thorough  consideration. 

The  facts,  as  we  have  detailed  them,  present  a  case  of 
peculiar  and  complitated  oppression.  The  plaintiff  was 
quietly,  and,  as  she  believed,  securely  domiciled,  under  the 
protection  of  the  laws,  in  a  community  friendly  to  her  aspi- 
rations, and  within  a  jurisdiction  which  prohibited  slavery, 
and  presumed  everything  in  favor  of  freedom.  But  while 
thus  reposing  in  confidence  she  was,  by  false  pretenses, 
decoyed  into  Kentucky,  and  there  enslaved  by  violence.  It 
was  a  most  grievous  wrong  to  have  been  thus  betrayed  into 
a  distant  and  unfriendly  jurisdiction,  in  which  her  color  was 
prima  facie  evidence  of  servility,  and  forced  to  submit  to  the 
deprivation  of  liberty,  or  litigate  in  a  tribunal  where  the  pre- 
sumptions of  law,  supposed  public  policy  and  established 
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prejudices  of  long  stauding,  combined  to  defeat  her  claim. 
And  when  to  these  we  add  that,  pending  the  controversy,  the 
plaintiff  was  prima  fade  under  the  ban  of  slavery  with  all 
attendant  disabilities,  left  in  defendant's  custody,  subject  to 
his  unrestrained  will  and  amenable  to  his  punishment,  and 
without  the  means  necessary  to  defray  the  expenses  of  litiga- 
tion, her  wrongs  appear  more  and  more  obvious,  and  appeal 
strongly  to  the  sympathies  of  the  court  for  redress. 

But  these  considerations  cannot  prevail  with  the  court  • 
unless  a  remedy  can  be  found  within  recognized  legal  prin- 
ciples. A  judge  dare  not  know  any  code  of  morals  higher 
than  the  Constitution  and  the  laws  enacted  in  pursuance  of 
that  instrument.  These,  as  they  then  existed,  not  only 
recognized,  but  protected  the  slave  owner  in  the  enjoyment 
of  that  species  of  property,  and  we  must  administer  the  law 
as  it  then  existed,  uninfluenced  by  the  subsequent  change  in 
public  sentiment  on  this  interesting  subject. 

By  the  National  Constitution — the  instrument  under  and 
in  virtue  of  which  we  hold  our  oflice — we  are  required  "  to 
give  full  faith  and  credit  to  the  records,  public  acts  and  judi- 
cial proceedings"  of  the  several  States.  It  follows  that  the 
decree  of  the  Kentcky  court  is  entitled  at  our  hands  to  the 
same  force  and  legal  effect  that  ought,  under  the  laws  of 
Kentucky,  to  be  accorded  to  it  in  that  State.  The  question 
therefore  narrows  itself  down  to  the  single  inquiry:  does  the 
decree  rendered  by  the  court  of  Kentucky  and  here  pleaded 
and  relied  on  as  a  bar  to  this  action  forever  preclude  the 
plaintiff  from  a  re-examination  of  the  issue  decided  in  that 
case?  If  it  does,  as  we  have  already  said,  it  is  a  complete 
defense  to  the  plaintiff^s  present  suit. 

Judgments  of  courts  are  not  always  conclusive  upon  the 
litigant  parties  in  collateral  or  other  proceedings.  The 
jurisdiction  of  the  court  is  always  open  to  inquiry.  In  order 
to  confer  jurisdiction  the  suit  must  be  by  and  against  parties 
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competent  to  sue  and  be  sued.  But  the  plaintiff  was  repelled 
by  the  Kentucky  court,  on  the  ground  that  she  was  a  slave. 
If  a  slave,  she  was  a  chattel,  a  mere  piece  of  property,  with- 
out civil  rights,  and  incompetent  to  prosecute  or  defend  a 
suit.  American  Cyclopaedia,  Vol.  14,  title  "Slavery,"  page 
92.  This  status  is  inseperably  connected  with  slavery,  and 
has  prevailed  in  the  slave-holding  States  of  the  Union,  includ- 
ing Kentucky,  from  the  time  slavery  was  first  legalized  to 
the  abolition  of  the  institution  in  1865. 

Their  disabilities  have  been  iterated  and  reiterated  by  the 
courts  in  a  uniform  current  of  decisions,  covering  almost 
every  possible  phase  of  the  subject.  Where  a  slave  finds  lost 
property,  it  inures  to  the  benefit  of  the  master  until  the  true 
owner  can  be  found.  Brandon  v.  Th^  Huntaville  Bank^  1 
Stew.,  Ala.  320.  A  special  plea  that  either  plaintiff  or 
defendant  is  a  slave  is  a  good  plea  in  bar.  Avery  v.  Smithy 
1  Litt.  Ky.  826,  and  Bentley  v.  Cleveland,  22  Ala.  814. 

Slaves  cannot  api^ear  as  suitors,  either  in  courts  of  law  or 
equity.  Bland  v.  Dowling,  9  Gill.  &  J.  (Md.)  19.  Kor  can 
a  master  sue  his  slave.  Catehie  v.  Circuit  Court,  1  Mo.  608. 
Slaves  are  incapable  of  entering  into  valid  contracts,  or  of 
taking  property,  by  demise  or  otherwise,  to  themselves, 
directly  or  through  the  intervention  of  a  trustee.  Hall  v. 
Midlen,  5  liar.  &  G.  (Md.)  190;  Taylor  v.  £:mhry,  16  B. 
Monroe,  (Ky.)  340;  Trotter  v.  Blocker,  6  Port.  (Ala.)  269; 
Lamh  v.  Gertman,  26  Ga.  625;  Craves  y.  Allen,  13  B.  Mon- 
roe, (Ky.)  19;  Jones  v.  Lipscombe,  14  B.  Monroe,  (Ky.)  296; 
Turner  v.  Smith,  Id.  417;  Hinds  v.  Brazcoll,  3  Miss.  837, 
and  Cunningham  v.  Cunningham,  0.  &  N.  (N.  C.)  553. 

Even  a  bond  executed  by  a  slave,  with  a  free  man  as  surety, 
is  against  public  policy  and  void.  Batten  v.  French,  4 
Jones,  (N.  C.)  232.  Money  acquired  by  a  slave  by  permis- 
sion of  his  master,  inures  to  the  latter.  Jenkins  v.  Brovm^ 
C  Humph.  (Tenn.)  299. 
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Courts  of  chancery,  with  their  ample  powers,  cannot 
enforce  a  contract  between  master  and  slave,  though  fully 
performed  on  the  part  of  the  slave.  1  Leigh.  (Va.)  72. 
And  a  conveyance  of  lands  and  slaves  in  trust,  to  allow  the 
slaves  to  occupy  and  receive  the  rents  of  the  land,  and  the 
profits  of  their  own  labor,  is  void.  Smith  v.  Betty ^  11  Gratt. 
(Va.)  752.  It  is  not  felony  iu  Georgia,  by  the  common  law, 
to  kill  a  slave.  Neal  v.  Farmer^  9  Georgia,  555.  It  is  law- 
ful to  track  runaway  slaves  with  dogs,  provided  it  is  done 
with  caution  and  circumspection.  Moran  v.  Da^is,  18 
Georgia,  722.  They  are  recognized,  in  a  restricted  senee,  as 
human  beings,  in  this:  "  Masters  have  no  right  to  inflict  such 
cruel  and  inhuman  punishment,  even  to  enforce  obedience,  as 
must  result  in  death  or  loss  of  limb  as  a  consequence  of  the 
punishment.     Craig  v.  Lee^  14  B.  Monroe,  (Ky.)  119. 

But  unconditional  submission  of  the  slave  is  due  to  the 
authority  of  the  master;  and  the  master  may,  therefore,  use 
such  force  and  means  as  may  be  necessary  to  enforce  submis- 
sion to  his  authority,  even  to  the  destruction  of  life  or  limb 
of  the  slave.  Oliver  v.  State,  39  Mississippi,  526.  The 
law  of  slavery  is  absolute  authority  on  the  part  of  the  mas- 
ter, and  unconditional  submission  on  the  part  of  the  slave. 
And  the  master  may  punish  the  slave  at  will,  in  such  manner 
and  degree  as  his  judgment  and  humanity  may  dictate,  pro- 
vided he  does  ,not  maim  or  kill.  State  v.  David,  4  Jones, 
(N.  C.)  535.  The  right  of  the  master  to  obedience  and  sub- 
mission in  lawful  things  is  perfect.  The  power  to  inflict  any 
punishment  not  affecting  life  or  limb,  which  the  master  con- 
siders necessary  to  enforce  obedience  to  his  commands,  is 
secured  to  him  by  the  law.  Now,  if  in  the  exercise  of  his 
authority,  the  slave  resists  and  slays  the  master,  it  is  murder, 
and  not  manslaughter,  because  the  law  cannot  recognize  the 
violence  of  the  master  as  a  legitimate  provocation.  Jacob  v. 
State,  3  Hump.  (Tenn.)  493. 
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Mutuality  is  an  essential  ingredient  in  all  estoppels,  and  as 
slaves  are  not  answerable  civilly;  as  they  are  subject  to  no 
suit;  as  no  civil  liability  can  attach  to  them,  and  they  can 
neither  be  bound  by  covenant  nor  hindered  by  an  estoppel, 
the  law  will  not  allow  them  to  claim  the  benefit  of  an  estop- 
pel against  others.  Bently  v.  Cleveland^  supra.  A  judg- 
ment rendered  against  a  slave,  in  an  action  in  which  he 
appeared,  is  a  nullity.  Stenhonse  v.  Bamum^  12  Rich.  (S. 
0.)  620. 

m 

From  these  authorities,  which  might  be  indefinitely  extended, 
it  will  be  seen  that  although  slaves  are  protected  as  persons 
against  the  destruction  of  life  and  limb,  they  are  in  all  other 
respects  treated  as  property,  and  subjected  to  all  the  disabili- 
ties incident  to  that  condition.  They  are  without  power  to 
contract,  to  acquire,  or  hold  property,  sue  or  defend  a  suit. 
And  being  without  capacity  to  sue  or  defend,  no  valid  judg- 
ment can  be  rendered  against  them.  It  would  be  an  anomaly 
to  hold  that  any  one  could  be  concluded  by  a  judgment  or 
decree  rendered  in  a  judicial  proceeding  which  he  had  no 
legal  capacity  to  prosecute  or  defend. 

It  is  true  that  such  a  suit  was  brought  by  the  plaintiff,  and 
prosecuted  in  her  name,  and  that  the  Kentucky  court  did 
entertain,  sit  in  judgment  upon  and  decide  it.  Similar  suits 
were  not  infrequent  in  the  courts  of  the  slave  States.  But 
these  suits  were  always  entertained  upon  the  allegations  that 
the  plaintiff  was  free.  If  free,  the  plaintiff  had  a  right  to 
sue;  but  when  the  question  of  freedom  was  traversed,  and 
put  in  issue,  it  was  equivalent  to  denying  the  plaintiff's  right 
to  sue,  and  whenever  the  court  reached  the  conclusion  that 
the  plaintiff  was  a  slave,  the  litigation,  whatever  its  scope, 
necessarily  ceased  for  the  want  of  a  competent  plaintiff.  In 
other  words,  the  courts  held  there  was  no  suit  pending,  and 
dismissed  the  proceeding  without  further  inquiry.  In 
Bentley  v.  Cleveland^  sujpi'a^  the  court  ordered  the  allega- 
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tion  that  complainants  were  slaves  to  stand  as  a  plea  to  be 
first  disposed  of  before  it  would  take  cognizance  of  the  other 
parts  of  the  complaint.  The  same  principle,  as  we  under- 
stand the  record,  was  applied  by  the  Kentucky  court  to  the 
proceeding  instituted  by  the  plain tifi^  against  the  defendant. 
Plaintiff  alleged  her  freedom.  This,  prima  faciey  gave  juris- 
diction. But  as  soon  as  the  court  reached  the  conclusion  that 
plaintiff  was  a  slave,  it  found  itself  without  jurisdiction  for 
the  want  of  a  plaintiff  competent  to  sue,  and  did  the  only 
thing  which,  under  the  circumstances,  it  could  have  done — 
struck  the  case  from  the  docket.  The  decree  simply  dismisses 
plaintiff's  petition.  There  is  no  declaration  of  facts,  no  spe- 
cial findings,  no  judgment  for  costs,  and  no  execution  awarded. 

In  the  opinion  of  the  court,  the  plaintiff  was  defendant's 
property.  She,  and  all  she  had,  and  all  that  she  might  after- 
wards acquire,  belonged  to  him. 

To  permit  such  a  decree,  obtained  under  such  circum- 
stances, against  a  human  being,  for  the  time  treated  as  a 
chattel,  and  withoul  legal  capacity  to  sue,  to  operate  as  a 
bar,  or  an  estoppel,  and  conclude  the  plaintiff  in  a  matter  of 
such  vital  importance  as  is  involved  in  this  case,  would  be  a 
just  reproach  to  the  jurisprudence  of  any  country. 

On  the  trial  of  this  case  in  this  court,  the  plaintiff  offered 
full  and  satisfactory  evidence  of  her  freedom  at  the  time  of 
the  committing  of  the  several  grievances  complained  of, 
whilst  defendant  offered  no  opposing  testimony.  He  rested 
his  case  wholly  on  the  judgment  pleaded  and  relied  on  by 
him.  As  this  judgment  does  not,  in  our  opinion,  conclude 
the  plaintiff,  the  verdict  of  the  jury  must  stand.  The  dam- 
ages are  not  excessive;  the  motion  for  a  new  trial  will  be 
disallowed,  and  judgment  entered  thereon  in  plaintiff's  favor. 

The  learned  Judge  uses  the  present  tense  in  making  quotations  from 
decisions  in  slavery  cases,  but  the  reader  will  understand  them  all  in  the 
past  tense. 
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In  TenDessee,  to  maim  a  slave  was  felony.  The  writer  remembers  a 
case  where  a  wealthy  man  was  sent  to  the  State  prison  for  this  offense. 
The  master  was  liable  to  be  indicted  for  cruel  and  inhuman  treatment 
upon  a  slave.  See  Worley  v.  2%e  State^  11  Hump.  172.  So  exposure  of 
slave  by  master  to  inclement  weather  with  intent  to  injure  him,  was  a 
felony.  Code,  Vol.  2,  831,  Sec.  4620.  Kidnaping,  by  Sec.  4621,  waa, 
likewise,  a  felony.  The  owner  of  a  slave,  on  a  trial  of  his  slave,  could 
attend  and  aid  in  his  defense,  challenge  jurors,  etc. — Sec.  2034.  The  law 
is  correctly  stated  in  the  forecjoini^  opinion  as  to  his  general  disability. 

This,  BB  it  obtained  in  the  Southern  States,  was  the  same  that  has 
existed  in  most  countries,  ancient  or  modern.  Yet  it  is  curious  to  note 
that  in  the  dependencies  of  the  Crown  of  Spain,  it  was  and  is  much  more 
liberal  than  in  most  States.  If  the  reader  will  examine  Las  Leves  de  las 
Indias,  and  the  Hoyal  ordinances  for  the  government  of  Cuba  and  Porto 
Rico,  promulgated  by  the  Spanish  Government,  he  will  learn  that  a  slave 
in  those  islands  can  contract  with  his  master  for  his  freedom.  More  than 
that,  he  may  pay  his  master  on  account,  any  sum  of  money  on  hand,  and 
have  a  credit  therefor  on  his  purchase  of  himself.  Further,  he  may  buy 
himself  outright,  and  if  his  master  will  not  agree  to  a  reasonable  price, 
he  can  compel  him  to  go  before  the  syndico,  an  officer  who  is  a  sort  of 
trustee  as  well  as  judge,  by  whom  the  price  will  be  settled.  And  should 
the  slave  be  maltreated,  he  may  complain  to  the  same  officer,  and  if  the 
latter  thinks  a  proper  case  has  been  made  out,  he  will  compel  the  master 
to  make  sale  of  the  slave  to  another,  the  slave,  in  such  case,  being  per- 
mitted to  choose  his  master,    [^porter. 
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ROBERT  I.  CHESTER  AND   OTHERS  v.   0.  B. 
WELLFORD  AND  OTHERS. 

Circuit  Coubt — Western  District  of  Tennessee — Febru- 
ary 22,  1879. 

1.  Removal — Pro  Confesso  no  Bar. — A  'pro  confe$9o^  taken  by  com- 
plainant at  return  term,  does  not  operate  to  prevent  the  removal  of  a 
cause,  under  the  act  of  1875,  into  the  Federal  Court. 

2.  Indispensable  Party — Trustee  Not  Such. — ^The  juristliction  of 
the  court  cannot  be  defeated  because  the  plaintiff  cannot  obtain  full  relief 
by  the  suit  brought  as  to  all  parties  against  whom  relief  may  be  needed, 
but  only  when  it  cannot  be  had  against  a  non-resident  defendant  without 
the  presence  of  some  resident  defendant,  whose  presence  is  indispensable. 

3.  Removal  of  Causes — Case  in  Judgment. — Where  a  citizen  of  Ten- 
nessee filed  a  bill  in  equity  against  an  insurance  company  chartered  by 
Missouri  to  cancel  certain  policies  of  insurance,  loan  and  interest  notes 
for  an  account  of  premiums  and  dividends  and  to  enjoin  a  sale  of  his  land 
under  a  deed  of  trust  given  to  secure  the  loans,  and  the  trustee  was  a 
citizen  of  the  same  State  with  the  complainant:  Held^  tliat  the  cause  was 
removable  as  a  controversy  wholly  between  citizens  of  diflei  ent  States, 
and  that  the  trustee  was  not  an  indispensable  party 

J.  B.  cfe  F.  H.  neiskelly  for  plaintiff. 
Wright  (&  Folkes^  for  defendants. 
Motion  to  remand. 

Hammond,  J. — This  bill  in  equity  was  filed  in  the  Chan- 
cery Court  of  Madison  County,  November  29,  1877,  process 
and  publication  being  returnable  to  January  7, 1878,  the  first 
day  of  the  next  succeeding  term.  On  the  fourth  day  of  the 
term,  no  answer  being  filed,  a  pro  confesso  was  taken  by  the 
plaintiff  before  the  clerk  and  master,  and  the  cause  set  for 
hearing  by  him,  ex  parte  under  the  provisions  of  the  Code 
of  Tennessee,  section  4370,  which  enacts  that  in  such  a  case 
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"the  cause  may  be  set  for  hearing  at  the  return  term  of  the 
process." 

Subsequently,  and  on  January  14, 1878,  at  the  same  term, 
tlie  court  by  consent  of  parties  set  the  jpro  confesao  aside, 
and  the  defendants  answered  separately.  The  Life  Associa- 
tion of  America,  the  non-resident  defendant,  filed  its  petition 
and  bond  for  the  removal  of  the  cause  into  this  court,  on 
June  28,  1878,  prior  to  the  next  succeeding  or  July  term  of 
the  court.  The  first  ground  of  the  motion  to  remand  is  that 
the  petition  to  remove  was  filed  too  late.  The  act  of  Con- 
gress of  March  8,  1875,  18  Stat.  470,  requires  that  the  peti- 
tion for  removal  shall  be  filed  "before  or  at  the  term  at 
which  said  cause  could  be  first  tried  and  before  the  trial 
thereof."  It  is  argued  that  this  was  the  January  term,  1878, 
because  the  cause  having  stood  for  hearing  on  the  pro  cofi- 
fesso  at  that  term  it  was  the  one  at  which  it  could  have  been 
first  tried,  and  that  the  subsequent  action  of  the  court  setting 
aside  the  pro  confesao  has  not  changed  this  attitude  of  the 
case. 

It  will  be  observed  that  this  order  jpro  confeaao  was  taken 
on  the  very  first  day  on  which  the  defendants  were  in  default 
for  want  of  an  appearance,  namely,  the  fourth  day  of  the 
term  at  which  the  process  was  returnable.  Code,  4350.  If 
by  taking  this  advantage  the  plaintiffs  be  allowed  to  defeat  a 
removal  of  the  cause  into  this  court,  it  comes  to  this,  tliat 
the  defendant  must  file  his  petition  for  removal,  or  otherwise 
make  his  appearance,  on  or  before  the  first  moment  of  the 
first  day  on  which  he  would  be  in  default  for  want  of  such 
appearance,  or  it  is  within  the  power  of  the  plaintiff  to  alto- 
gether defeat  the  right  secured  to  him  by  this  act  of  Con- 
gress, and  this  although  the  .court  may  subsequently,  on  good 
cause  shown,  set  aside  the  pro  confesso  and  permit  him  to 
make  his  defense.  Code  4375.  And  so  the  right  of  the 
plaintiff  to  a  removal  may  be  defeated  by  the  defendants 
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taking  some  such  advantage  of  hio  first  default.  In  practice 
this  would  furnish  a  very  effectual  means  of  circumventing 
the  act  of  Congress  solely  by  the  prompt  action  of  the  ad- 
verse party  in  taking  advantage  of  defaults;  and  that  too  for 
no  otlier  purpose  than  that  of  defeating  this  right  of  removal; 
because,  for  all  other  purposes  the  default  could  be  avoided, 
while  for  this  only  it  would  become  irrevocable,  as  the  juris- 
diction of  this  court  is  entirely  gone  if  once  defeated  by  such 
means.  And  thus,  no  matter  how  good  may  be  the  excuse 
for  suffering  a  default,  while  suflScient  to  justify  the  court  in 
requiring  that  no  advantage  shall  be  taken  of  it  for  any 
other  purpose,  it  becomes  ineffectual  to  avoid  the  absolute 
forfeiture  of  the  right  of  removal.  It  seems  to  me  that  it 
was  not  intended,  by  the  phraseology  used  in  the  act,  and 
relied  upon  here,  to  place  the  right  of  removal  so  completely 
at  the  mercy  of  the  adverse  party.  The  right  would  be  of 
little  value  if  it  could  be  so  readily  defeated  by  an  adversary 
on  the  alert  to  prevent  its  exercise.  See  Hunter  v.  Royal 
Canadian  Ins.  Co.<,  The  Eeporter,  (Houghton  &  Osgood,) 
vol.  7,  p.  37. 

I  think  the  right  of  either  party  to  remove  a  cause  into 
this  court  under  the  act  of  1875,  is  not  within  the  control 
of  the  other  party  by  any  proceeding  he  can  take  prior  to  a 
final  disposition  of  the  cause.  If  a  party  seeking  a  removal 
has  been  guilty  of  such  laches  as  entitles  his  adversary  to  a 
final  judgment  in  the  State  Court  before  the  petition  for  re- 
moval has  been  filed,  it  may  be  that  he  cannot  file  the  peti- 
tion till  after  he  has  by  proper  proceedings  reinstated  his 
right  to  appear  and  defend,  but  whenever  he  has  that  right 
and  issues  are  made  up  for  adjudication  by  the  court,  he 
may  remove  those  issues  into  the  Federal  Court,  by  filing  a 
petition  and  bond  for  that  purpose  at  the  first  term  of  the 
State  Court  at'which  the  suit  is  triable  by  the  practice  of  the 
court,  and  before  the  trial  thereof.     Taking  a  decree  pro 
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confesso  is  in  no  sense  a  trial  of  the  cause,  as  the  taking  of  a 
jiulguient  by  default  was  held  to  be  in  construing  this  act  of 
Congress  in  the  case  of  McCallon  v.  Waterman^  4  Cent.  L. 
J.  413;  for,  by  the  very  sections  of  the  Code  relied  on  here, 
notwithstanding  the  case  was  set  for  hearing  at  the  return 
term  it  remained  to  be  tried,  and  until  final  decree  the  court 
had  full  power  to  reinstate  the  defendant  to  all  his  rights  of 
defense.  Code  4370-4375.  And,  after  the  pro  confesso  was 
set  aside  the  cause  stood  as  if  it  had  never  been  taken,  and 
the  first  trial  term  was  that  which  first  came  after  answer 
filed  and  the  expiration  of  the  six  months  allowed  the  parties 
to  take  their  proof;  certainly  not  earlier  in  any  event  than 
the  next  succeeding  term  after  the  filing  of  the  answer. 
Code  4375, 4401, 4432,  Chancery  Rules,  No.  2,  §  4.  I  think 
after  a  very  careful  consideration  of  the  cases  cited  by  the 
learned  counsel  for  the  plaintiffs,  there  is  no  conflict  between 
those  rulings  and  that  I  make  here;  but  it  would  extend  this 
Judgment  beyond  proper  limits  to  enter  into  any  elaborate 
analysis  of  the  facts  upon  which  those  adjudications  rest. 
See  Ames  v.  C.  C.  R,  i?.,  4  Cent.  L.  J.  199;  Scott  y.  C.  8. 
JR.  Ji,y  6  Biss.  536;  McCallon  v.  Waterman^  4  Cent.  L.  J. 
413.1 

The  second  ground  for  the  motion  depends  upon  the  alle- 
gations of  the  bill  and  thcnature  of  the  controversy.  The 
bill  sets  out  that  the  plaintiffs  insured  their  lives  in  the  de- 
fendants' company  by  paid  up  policies  for  ten  thousand 
dollars  each.  That  in  payment  of  the  premiums,  which 
amounted  to  $10,582.60,  and  for  the  further  consideration 
of  a  loan  by  the  company  to  them  of  §7,500,  they  executed 
their  note  for  $18,082.30,  due  in  five  years,  and  likewise 
semi-annual  notes  for  the  interest  at  10  per  cent.  To  secure 
these  notes  they  executed  a  deed   of  trust  to  the  resident 

1 1  Flippin,  pp.  658-654 
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defendant,  Wellford,  as  trustee,  authorizing  him  in  default  of 
payment  and  at  the  request  of  the  company  to  sell  the  lands 
conveyed  and  pay  the  notes.  And  because  of  the  allegations 
of  fraud  contained  in  the  bill  the  plaintiffs  seek  a  rescission 
of  the  contract  and  to  recover  back  the  money  paid  to  the 
company;  or  else  for  an  account  with  the  company  to  adjust 
an  alleged  equity  to  have  certain  credits  which  are  claimed 
applied  to  the  full  satisfaction  of  the  notes  which  are  alleged 
to  have  been  fully  paid. 

The  bill  asks  no  relief  against  Wellford,  who  resides  in 
this  State,  except  to  enjoin  him  along  with  the  defendant 
company  from  selling  the  land  under  the  trust  deed.      • 

The  plaintiffs  insist  that  they  cannot  get  along  against  the 
insurance  company  without  the  presence  in  the  suit  of  Well- . 
ford,  the  trustee;  that  this  is,  therefore,  not  a  controversy 
which  is  wholly  between  citizens  of  different  States  that  can 
be  fully  determined  between  them  in  this  court;  and  that  for 
that  reason  it  is  not  within  the  acts  of  Congress  either  of 
1866  or  1875.  While  the  trustee  is  no  doubt  a  proper  party 
to  the  bill,  I  think  he  is  not  an  indispensable  party  to  the 
relief  here  prayed  against  the  non-resident  defendant.  His 
presence  is  not  in  any  way  essential  to  a  decree  cancelling 
the  notes,  nor  to  a  decree  for  an  account  with  the  insurance 
company,  and  all  these  matters  can  be  adjudicated  without 
him.  Nor  is  it  necessary  to  have  him  here  in  order  that  the' 
insurance  company  may  be  perpetually  enjoined  from  ever 
settling  up  or  claiming  any  benefits  under  the  trust  deed  and 
from  seeking  in  any  way  to  enforce  it  by  a  request  for  a  sale 
or  otherwise;  and  by  such  a  decree,  it  seems  to  me  very  clear, 
that  the  controversy  between  the  plaintiffs  and. the  insurance 
company  can  be  fully  determined  as  hetween  them^  without 
having  the  trustee  here.  It  is  said  he  has  the  legal  title  to 
the  land  and  that  it  is  necessary  to  have  him  here  to  divest 
himself  of  it  in  order  that  the  plaintiffs  may  have  full  relief. 
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I  do  not  understand  that  the  jurisdiction  of  this  court  can  be 
defeated  because  the  pl^intiifs  cannot  get  full  relief  by  the 
suit  here  as  to  all  parties  against  whom  they  may  need  relief; 
but  only  when  they  cannot  get  full  relief  as  against  the  non- 
resident defendant  without  the  presence  in  court  of  some 
resident  defendant  whose  presence  is  indispensable.  If  the 
contract  of  the  plain tiflfs  with  the  insurance  company  is  re- 
scinded and  the  notes  secured  are  cancelled,  or  if  on  a  proper 
accounting  they  are  decreed  to  have  been  satisfied,  there  is 
but  little  if  any  need  of  having  Wellford  here  to  divest  title. 
After  such  a  decree  if  his  title  were  not  divested  ipso  fdcto^ 
it  w6uld  be  the  most  naked  and  harmless  of  titles.  It  would 
probably  under  our  law  divest  ipso  facto  by  such  a  decree,  or 
rather  to  be  entirely  accurate,  the  existence  of  the  facts  which 
entitle  the  plaintiffs  to  a  decree  cancelling  the  notes  have 
already  divested  the  trustee  of  his  title.  Technically  it  could 
only  revert  by  a  reconveyance  of  the  trustee,  or  by  decree 
upon  foreclosure.  But  it  has  been  held,  and  is  well  settled, 
that  it  cannot  be  set  up  against  the  mortgageor  after  the  debts 
secured  by  it  are  paid  by  him,  even  at  law.  Carter  v.  Taylor^ 
3  Head.  30;  Peltz  v.  Clarke^  6  Peters,  481;  Breckiaridge  v. 
Ormshy,  1  J.  J.  Marsh.  237, 257 ;  Williams  v.  Neily  4  Heisk. 
279,  283. 

The  draughtsman  of  this  bill  did  not,  it  seems,  think  the 
divestiture  of  the  trustees  title  necessary,  for  it  contains  no 
prayer  to  that  effect.  The  injunction  sought  against  him  is 
only  incidental,  the  injunction  against  the  beneficiaries  being 
equally  effective.  But  I  do  not  put  my  judgment  on  this 
ground  alone.  Even  if  the  injunction  against  the  trustee  is 
necessary — and  to  divest  him  of  title  is  necessary  to  com- 
plete plaintiffs'  relief;  and  moreover  if  plaintiffs  have  to 
bring  another  suit  to  accomplish  it,  I  liold  that  the  juris- 
diction pf  this  court  will  ngt  be  refused  to  avoid  a  multi- 
plicity of  suits.     The   only   inquiry   here  is,   not   whether 
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Wellford  is  a  proper  party,  or  one  necessary  to  plaintiffs' 
full  relief,  but  whether  he  is  an  indispensable  party  to  the 
bill  in  order  to  afford  the  plaintiffs  the  relief  they  ask  as 
against  the  nan-resident  defendant.  The  case  of  Gardiner 
V.  Brown^  21  Wall.  36,  is  not  in  point.  There  the  relief 
sought  was  a  foreclosure  of  the  mortgage  and  the  presence 
of  the  trustee  was  indispensable  to  afford  that  relief.  Not 
so  when  the  case  is  reversed  and  the  object  is  to  rescind  the 
contract  or  cancel  the  notes  because  they  have  been  paid.  In 
such  a  case  the  trustee  is  at  most  only  a  proper  party.  Such 
nominal  parties  cannot  oust  the  Federal  Courts  of  jurisdic- 
tion.    Wood  V.  Davis^  18  How.  468. 

It  is  not  necessary  for  me  to  determine  now  whether  the 
trustee  has  been  brought  here  by  this  removal.  He  has  not 
joined  in  the  petition,  and  is  not  here  asking  to  have  that 
question  determined.  It  will  be  time  enough  at  the  final 
hearing,  if  any  relief  is  asked  as  to  him,  to  determine 
whether  it  can  be  granted.  As  to  the  controversy  between 
him  and  the  plaintiffs  he  is  either  enjoined  in  the  State 
Court  or  here,  and  that  is  all  the  plaintiffs  have  asked  as  to 
him.  If  he  should  appear  here  and  move  to  dissolve  the 
injunction,  the  plaintiffs  can  then  take  the  objection  that  the 
court  has  no  jurisdiction  as  to  him.  If  he  should  move  a 
dissolution  in  the  State  Court,  that  court  will  determine 
whether  it  has  jurisdiction  as  to  him.  Not  having  joined 
in  the  petition  and  bond  for  removal,  the  question  whether 
he  has  been  brought  along  by  the  removal  made  by  his  co- 
defendants  cannot  arise  on  the  motion  to  remand  made  upon 
the  filing  of  their  petition.  Not  until  he  takes  some  step 
assuming  a  jurisdiction  over  him,  or  the  plaintiffs  some  step, 
asserting  it,  will  the  question  properly  arise.  Until  then,  at 
least,  I  shall  not  be  tempted  to  "assume  the  truth  of  the 
maxim  that  it  is  the  duty  of  a  good  judge  to  enlarge  his 
jurisdiction,"  as  it  has  been  said  the  Federal  judges  generally 
23 
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do,  by  a  learned  State  judge,  who,  somewhat  loath,  perhaps, 
to  part  with  his  own,  has  in  a  very  able  opinion,  cited  in 
argument  here,  denied,  in  such  a  case,  any  jurisdiction  in 
this  court  over  a  controversy  between  residents  of  the  same 
State.  See  Smith  v.  St.  Louis  Mutual  Life  In%,  Co,^  2 
Tenn.  Ch.  Eep.  656,  665.  Mr.  Justice  Milleb,  in  Taylor 
V.  RocTcafeller^  6  Reporter,  (Hurd  &  Houghton,  publiahers, 
Aug.  21,  1878,)  226,  lias  intimated  a  contrary  opinion,  but 
I  need  not  now  decide  the  point. 

I  cordially  assent  to  what  has  recently  been  said  by  the 
Supreme  Court  of  Alabama  as  to  the  bonsiderations  which 
should  actuate  the  courts  in  the  determination  of  these  ques- 
tions: Per  Manning,  J. — "The  acts  of  Congress  for  the  re- 
moval of  causes  from  the  courts  of  the  States  to  those  of  the 
United  States,  require  on  the  part  of  the  judges  of  either 
government,  who  may  have  to  consider  and  act  under  them, 
candor  and  good  temper.  Jealousy  of  jurisdiction,  when  too 
susceptible  of  alarm  and  resentment,  is  apt  to  hurry  those 
under  its  influence  into  error.  The  institutions  of  both 
governments  are  established  for  the  good  of  all;  and  it  is  the 
right  of  all  to  have  them  preserved  and  upheld  in  the  per- 
formance of  their  respective  proper  functions.  When,  there- 
fore, cases  arise  in  which  the  question  to  be  decided  is, 
whether  the  cognizance  of  them  belongs  to  the  State  Courts 
or  the  Federal  Courts,  it  is  the  dictate  of  patriotism,  as  well 
as  of  law,  that  jurisdiction  shall  be  cheerfully  declined  by 
those  to  which  it  does  not  pertain,  and  exercised  without 
ofiensive  arbitrariness  by  those  entitled  to  exercise  it.  Ac- 
cording to  the  Supreme  Court  of  the  United  States,  through 
the  late  Chief  Justice  Chase,  *  It  may  be  not  unreasonably 
said,  that  the  preservation  of  the  States  and  the  maintenance 
of  their  governments  are  as  much  within  the  design  and  care 
of  the  Constitution,  as  the  preservation  of  the  Union  and  the 
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maintenance  of  tlie  National  Government.'     Texas  v.  White^ 
7  Wall.  700."  Ex  parte  OHmhall,  8  Cent  L.  J.  152. 
The  motion  to  remand  is  denied. 

On  the  point  that  after  order  pro  eonfesso  it  hs  not  too  late  for  petition 
for  removal,  read  EurUer  v.  Ba$fal  Canadian  In$,  Oo,.  The  Reporter,  vol 
7,  p.  87. 
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CiBOuiT  CouBT — Eastern  Distbiot  of  Michigan — Makch, 

1879. 

■ 

Although  neither  an  act  of  suicide,  nor  an  attempt,  nor  a  threat  to  com- 
mit suicide  alone  creates  such  a  presumption  of  insatnity  as  would  justify 
a  jury  in  finding  a  party  insane,  such  an  act  may  properly  be  considered 
in  connection  with  the  previous  demeanor  and  conduct  of  the  party  as  an 
item  of  testimony  tending  to  prove  insanity. 

Motion  for  a  new  trial. 

The  action  was  upon  a  policy  of  insurance,  which  insured 
the  life  of  Henry  Wolff,  in  the  amount  of  $2,000.  Defense 
was  made  that  the  assured  committed  suicide;  which  was  a 
risk  not  covered  by  the  policy;  to  which  the  assured  replied 
that  he  was  insane  at  the  time  he  took  his  life.  The  case 
was  brought  before  a  jury  and  a  verdict  rendered  for  the  full 
amount  of  the  policy  and  interest. 

The  motion  was  made  for  a  new  trial  upon  the  ground 
that  the  evidence  admitted  to  go  to  the  jury  to  the  effect 
that  the  assured  was  insane  at  the  time  he  took  his  life,  was 
improper. 
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Tlie  evidence  of  inBanity  consisted  of  certain  eccentric 
jind  temporary  hallncinations,  occurring  from  about  a  year 
and  a  half  up  to  about  three  months  before  the  suicide;  the 
tirst  of  which  occurred  about  a  year  and  a  half  before  his 
death  when  he  was  walking  home,  at  noon,  with  his  brother. 
The  latter  relates  the  incident  as  follows:  "It  had  rained 
before,  and  there  was  a  puddle  of  water  standing  on  the 
sidewalk,  and  when  he  came  there  he  slapped  me  on  the  arm 
and  says,  'See!  there  is  money,  can't  you  see?  I  will  make 
money  out  of  that.  That  is  the  biggest  thing  in  the  world 
to  make  money  out  of.'  I  laughed  at  him,  and  I  says,  'What 
is  the  matter  with  you,  are  you  out  of  your  mind,  or  what 
ails  you?'  'Don't  you  see  that  dog,'  he  says,  'he  is  chasing 
me.  Why  he  follows  me  all  the  time.'  There  was  no  dog 
there.  He  went  to  dinner  as  usual  and  returned  to  his  work 
in  the  afternoon."  At  another  time  he  awoke  his  wife  in 
the  night  and  wanted  to  know  if  she  didn't  hear  singing  out- 
side. He  said  he  thouglit  he  heard  them  singing  just  as  in 
church.  It  appears  that  no  person  was  there.  Shortly  after 
this  incident  he  retired  and  went  to  sleep,  and  in  the  morn- 
ing was  up  about  his  business  as  usual.  His  wife  relates 
another  occurrence  as  follows:  "Then  again  he  got  up  in 
the  middle  of  the  night  when  it  was  raining  and  thundering. 
When  I  woke  up  he  was  off.  I  didn't  know  where  he  was. 
I  got  up  and  made  the  light  and  waited  about  an  hour  and  then 
he  came,  and  he  had  been  up  on  top  of  the  house  and  was  all 
wet.  I  didn't  know  where  he  was,  and  I  asked  him  and  he 
said  he  had  been  on  top  of  the  house.  He  did  that  two  or 
three  times  in  one  summer,  the  last  summer  of  his  life.  He 
said  it  was  very  nice  on  top  of  the  house  when  it  rained;  he 
liked  it.  *  *  *  Again:  he  woke  up  one  night  and  wanted 
to  go  off;  I  had  just  been  sick  and  I  could  not  follow  him.  He 
got  up  in  the  middle  of  the  night,  in  his  night  clothes — as  I 
was  I  could  not  go — and  took  the  key  out  of  the  door,  and  he 


1879.J  EASTERN  MIOJIIGAN.  857 

Wolff  V.  Tlie  Conn.  Mm.  Lifr  Ins.  Co. 


got  up  and  went  off.  He  just  put  on  slippers  and  went  off  with 
nothing  on.  About  five  o'clock  in  the  morning  a  policeman 
came  and  wanted  some  clothes  for  ray  husband.  He  said 
tliey  had  him  in  the  police  station  and  they  wanted  some 
clothes  for  him  to  put  on;  he  often  did  that  nights.  This 
was  in  the  summer  before  his  death."  At  another^ time  his 
brother  relates  that  "he  came  to  my  house  very  early  in  the 
morning,  about  five  o'clock,  knocked  on  the  door  and  I  got 
up  out  of  bed  and  asked  him  what  was  the  matter.  He  says, 
*Can  you  see  all  those  men  out  there?.  All  these  men  want 
to  kill  me,  every  one  of  them.  Don't  you  see  them  I  Every 
one,  straight  up  there  on  the  whole  street  want  to  knock  me 
down.'  I  says,  *  What  is  the  matter  with  yon.  Come  here 
and  sit  down.'  My  wife  gave  him  a  cup  of  coffee  and 'he 
sat  down,  but  he  talked  of  different  things,  took  his  coffee 
and  went  off.  He  went  to  work  after  breakfast  as  usual." 
On  another  occasion  he  came  into  the  store  in  the  middle  of 
the  afternoon,  locked  the  door,  and  taking  the  key,  went  up 
stairs  where  his  brother  was  and  made  some  remarks  betray- 
ing hallucination  and  temporary  derangement.  At  another 
time  he  came  up  stairs  where  his  men  were  at  work  and 
compelled  one  of  the  men  to  walk  up  and  down  the  room 
briskly  forty  or  fifty  times.  This  was  because  he  thought  he 
had  been  slow  about  some  errand.  He  bought  a  horse,  after 
that,  for  $120,  but  not  being  satisfied  tried  to  sell  him  to 
his  clerk  for  twenty-five  cents.  The  clerk  paid  the  money. 
At  night  when  he  went  home  he  found  the  horse  at  his  sta- 
ble, Wolff  having  ordered  his  teamster  to  take  him  there. 
The  next  day  (he  clerk  says,  "I  told  him  I  was  only  joking 
when  I  gave  him  the  twenty-five  cents;  that  I  would  like  to 
have  hini  take  the  horse  back;  'No,'  he  said,  *I  was  sick  of 
my  bargain;'  he  did  not  want  the  horse;  so  I  kept  him.  I 
offered  it  to  him  several  times.  He  would  not  take  it  back 
until  after  he  died,  I  gave  it  back  to  Mrs.  Wolff."    At  another 
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time  his  sister-in-law  came  with  her  husband,  on  Sunday,  to 
his  house.  Wolff  told  her  he  did  not  want  her  there,  and 
she  must  go  home.  This  seemed  strange  to  his  wife  as  he 
had  always  before  been  glad  to  see  her  When  she  came.  On 
the  day  he  died,  a  female  acquaintance  and  friend  of  the 
family  caime  to  visit  at  his  house.  "Wolff  sent  her  home,  so 
much  to  his  wife's  chagrin  that  she  went  home  with  her. 
On  her  returning  she  found  her  husband  lying  upon  the  sofa 
with  a  discharged  pistol  in  his  hand.  The  testimony  showed 
that  several  times  within  this  time  he  threatened  to  take  his 
own  life,  declaring  to  his  brother  that  he  would  not  live 
longer.  He  had  returned  home  from  his  work  on  the  occa- 
sion of  dismissing  the  friend  of  his  wife,  as  above  stated, 
and  soon  after  shot  himself.  This  was,  substantially,  all  the 
testimony  tending  to  show  insanity. 

Messrs.  Trowbridge  dk  DowUngy  for  plaintijSb. 

Messrs.  G.  /.  Walker  and  A,  B.  Maynard^  for  defendant. 

Beown,  J. — In  considering  whether  there  was  su£Scient 
evidence  of  insanity  to  be  submitted  to  the  jury,  it  was  in- 
sisted at  the  outset  of  the  argument  that  the  act  of  suicide 
in  itself  was  no  evidence  of  mental  aberration,  and,  indeed, 
it  was  conceded  that,  standing  alone,  it  would  not  be  suffi- 
cient proof  to  justify  a  verdict  for  the  plaintiff.  I  find  no 
case  wliich  goes  further  than  this.  In  Terry  v.  The  Insxir- 
ance  Co.^  1  Dill.  403,  and  Coverston  v.  The  Conn.  Mutual 
Life  Ins.  Co.,  3  Ins.  L.  J.  113,  it  is  stated,  "There  is  no 
presumption  of  law,  prima  fade  or  otherwise,  that  self- 
destruction  arises  from  insanity."  In  Moore  v.  The  Conn. 
Mut.  Life  Ins.  Co.,  3  Ins.  L.  J.  444,  ^  Judge  Lokgyeab  says, 
"  The  fact  of  suicide  is  not,  in  itself,  evidence  of  insanity." 

» 1  Flippin,  863. 
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In  McClure  v.  Mut.  Life  Ins.  Co.^  3  Ins.  L.  J.  221,  it  is 
said  by  the  New  York  Court  of  Appeals,  "Insanity  cannot 
be  presumed  from  the  mere  commission  of  this  act."  The 
question  was  fully  and  ably  discussed  and  considered  in 
Coffee  V.  JTie  Home  Life  Ins.  Co.^  35  N.  T.  Superior  Court, 
314.  The  court  upon  the  trial  at  nis'i  jf^ritts  charged  that, 
"  The  law  cannot  and  does  not  presume  that  a  party,  in  the 
full  possession  of  his  mental  faculties  in  that  normal  condi- 
eion  of  mind  that  we  call  sanity,  will  deliberately  take  his 
own  life,  and,  therefore,  as  there  is  no  presumption,  it  favors 
insanity  at  the  time  of  the  committing  of  the  act  of  self- 
destruction.  I  therefore  charge  you  as  a  matter  of  law,  that 
as  affecting  this  case,  you  must  presume  that  the  deceased, 
when  he  took  hi^  life,  was  not  in  a  sound  state  of  mind." 
Thip  was  held  to  be  error,  and  Chief  Justice  Barboub,  in 
delivering  the  opinion,  says:  "The  most  that  can  be  said  is 
that,  inasmuch  as  many,  and  perhaps  most  persons  who 
destroy  their  own  lives,  are  insane  at  the  time,  the  fact  of 
such  self-destruction  itself  wholly  removes  the  presumption 
of  sanity."  Sedgwick,  J.,  in  concurring,  also  announces 
that  "a  judge  cannot  determine  whether  an  individual  case 
of  suicide  is  the  result  of  insanity;  that  he  cannot  make  a 
presumption  upon  the  subject  which  is  a  generalization, 
more  or  less  perfect,  from  individual  cases."  The  same  judge 
remarked  in  a  subsequent  case,  in  the  same  volume,  Weed 
V.  The  Mut.  Benefit  Life  Ins.  Co.^  387.  "The  mere  fact 
that  a  man  kills  himself  does  not  create  a  presumption  that 
he  was  insane.  The  general  presumption  is  that  every  man 
is  sane  until  the  contrary  facts  are  proved  by  the  facts 
of  the  case.  Suicide  is  but  one  fact  which  goes  to  the 
jury  with  all  the  other  pertinent  facts,  for  the  purpose  of 
getting  from  them  a  verdict  as  to  whether  the  facts  prove 
insanity." 

This  is  the  limit  of  authority  upon  the  subject.     It  fol* 
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lows,  then,  that  neither  an  act  of  suicide,  nor  an  attempt, 
nor  a  threat  to  commit  suicide,  standing  alone,  creates  a  pre- 
sumption of  insanity  tliat  would  be  sufficient  to  justify  a 
jury  in  finding  the  party  insane.  None  of  the  cases,  how- 
ever, go  so  far  as  to  say  that  such  an  act  cannot  be  considei*ed 
in  connection  with  the  previous  demeanor  and  conduct  of  the 
party,  as  evidence  of  insanity.  Indeed,  to  say  that  suicide 
under  no  circumstances  is  evidence  of  insanity  is  to  contra- 
dict the  experience  of  every  person  who  has  dealt  with  the 
insane.  One  of  the  most  frequent  forms  of  mental  disease 
is  known  as  the  suicidal  mania.  Dean's  Medical  Jurispru- 
dence, 508.  The  author  remarks  in  connection  with  this 
form  of  derangement:  "Another  feature  it  possesses  in 
common  with  other  forms  -of  mental  hallucination,  is  the 
occasional  exacerbations  that  are  continuous;  when  its  symp- 
toms for  a  time  disappear  the  clouds  of  melancholy  seeming 
to  vanish,  and  all  appearances  indicating  a  return  to  health 
and  its  enjoyments.  Again  the  propensity  will  reappear  and 
generally,  in  the  end,  accomplish  its  purpose."  I  think  no 
court  could  be  found  to  hold  that  the  repeated  and  causeless 
attempts  to  take  one's  life  would  not  be  proper  to  go  to  the 
jury  as  evidence  of  insanity.  If  repeated  attempts  are  evi- 
dence, it  is  difficult  to  say  why  a  single  attempt  or  an  act  of 
suicide  may  not  also  be  permitted  to  go  to  the  jury,  as  there 
must  be  a  first  time.  From  motives  of  public  policy  rather 
than  upon  strict  philosophical  principles,  the  law  has  pro- 
nounced, and  I  have  no  doubt  properly,  a  single  act  insuffi- 
cient evidence  of  mental  disease;  but  in  connection  with 
other  circumstances  it  has  always  been  deemed  worthy  of 
consideration.  In  the  leading  case  of  Borradaile  v.  Hunter^ 
5  M.  &  G.  639,  Ebskine,  Judge,  told  the  jury  that  they 
must  take  the  act  itself  into  consideration  in  connection 
with  liis  previous  conduct,  and  then  say  whether,  at  the  time 
of  its  commission,  they  thought  him  capable  of  knowing 
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right  from  wrong.  So  in  Brooks  v.  Barrett^  7  Pick.  94; 
and  in  Bun^ow%  v.  Burrows^  1  Hag.  Eccl.  109,  it  is  said  the 
law  does  not  consider  the  act  of  suicide  as  conchisive  evi- 
dence of  insanity;  but  in  both  these  cases  it  was  laid  before 
the  jury  in  connection  with  other  circumstances.  See,  also, 
1  Red.  on  Wills,  116;  Duffield  v.  Rohson^  2  Harrington, 
375;  Chavibers  v.  Queen^s  Proctor ^  2  Curt.  415.  In  all 
these  cases  it  is  inferentially,  if  no^;  directly,  decided  that 
euicide  is  a  legitimate  item  of  testimony. 

The  rule  of  the  criminal  law  is  the  same.  From  motives 
of  public  policy  the  law  will  not  permit  a  person  charged 
witii  larceny  to  say  that  the  act  itself  proves  him  insane, 
while  repeated  and  causeless  acts  of  the  same  kind  would  be 
the  strongest  and  only  possible  evidence  of  a  species  of  men- 
tal disorder  known  as  kleptomania.  Dean's  Med.  Juris.,  502. 
Instances  are  by  no  means  rare  of  ladies  whose  birth  and 
education  would  render  them  abhorrent  of  a  criminal  act, 
and  whose  circumstances  would  naturally  remove  them  from 
temptation,  being  detected  in  frequent  attempts  to  steal  arti- 
cles of  trifling  value,  apparently  from  no  motive  except 
gratification  of  an  abnormal  passion.  Such  facts  are  un- 
doubtedly proper  to  be  laid  before  a  jury,  as  evidence  of 
kleptomania.  A  like  rule  would  quite  frequently  obtain  in 
cases  of  arson,  homicide,  and  possibly  other  crimes.  In 
determining,  then,  whether  the  evidence  of  insanity  in  this 
case  was  suflBcient  to  justify  a  verdict  for  the  plaintiff,  I 
think  the  fact  of  the  suicide  and  the  threats,  made  upon  the 
day  of  the  death  of  the  deceased,  were  proper  to  be  consid- 
ered by  the  jury  in  connection  with  his  previous  conduct. 

It  is  insisted,  however,  that  the  insane  acts,  relied  upon, 
were  simply  eccentricities  of  demeanor  or,  at  most,  tempo- 
rary hallucinations,  which  lasted  but  a  few  minutes  at  a  time, 
and  ceased  entirely  some  months  before  his  death,  leaving 
him  perfectly  sane  and  able  to  take  care  of  his  business.     It 
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is  quite  trae  there  is  no  presumption  of  continuous  insanity, 
temporary  in  its  character,  but  I  apprehend  in  most,  if  not 
all  the  cases,  that  support  that  doctrine,  that  the  delusions 
were  connected  with  some  bodily  disease,  such  as  fever, 
pleurisy  or  delirium  tremens,  and  necessarily  ceased  with 
returning  health,  or  that  they  occurred  so  long  previous  to 
the  commission  of  the  act  in  question  there  could  be  no  pos- 
sible presumption  of  their  repetition.  People  v.  FranciSy 
34  Cal.  183;  Staples  v.  Harrington,  58  Maine,  459,  460; 
Field  V.  Hall,  2  Abbot,  D.  S.  514;  Knickerbocker  Life  Ins. 
Co,  V.  Peters,  42  Maryland,  414;  Carpenter  v.  Carpenter,  8 
Bush.  283;  Green.  Ev.  689. 

It  does  not  appear  in  this  case  that  Wolff  was  affected  with 
any  disorder  likely  to  be  accompanied  by  insane  manifesta- 
tions. The  delusions  to  which  he  was  subject  extended  over 
a  period  of  several  months,  and  recorred  without  regularity, 
and  apparently  without  cause.  While  nothing  unusual  was 
observed  in  his  demeanor,  for  some  months  before  the  day 
of  his  death,  his  manner  upon  that  day  was  such  as  to  attract 
his  brother's  attention,  and  his  conduct  towards  a  visitor  at 
his  house  such  as  to  excite  his  wife's  anger  and  induce  her 
to  leave  his  house.  In  this  class  of  cases  courts  are  very 
loth  to  take  the  question  of  insanity  from  the  jury,  and  in 
the  recent  case  of  Tlie  Charter  Oak  Life  Ins.  Co.  v.  liedel, 
10  Chi.  L.  N.  105,  the  Supreme  Court  of  the  United  States 
said,  if  there  was  evidence  of  insanity  the  judge  could  not 
properly  take  the  case  from  the  jury.  While  I  think  there  is 
nothing  in  this  case  indicating  that  the  court  intended  to 
vary  the  rule  announced  in  Fant  v.  Pleasants,  22  Wall,  and 
that  the  court  would  still  be  justified  in  disregarding  a  scin- 
tilla of  evidence  and  instructing  a  verdict  for  the  defendant, 
I  think  very  great  caution  should  be  exercised  in  withdraw- 
ing from  their  consideration  questions  of  insanity  upon  which 
the  opinions  of  men,  equally  wise,  are  likely  to  differ.    While 
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it  is  quite  possible  tliere  may  be  a  strong  bias  in  this  class 
of  cases  against  inhurance  companies,  this  is  an  argument 
which  should  be  addressed  to  the  Legislature  rather  than  the 
courts.  I  think  there  was  no  error  in  submitting  the  ques- 
tion of  insanity  to  the  jury  in  this  case. 

.Liiis  case  should  be  read  in  coDDection  with  Lottie  A.  Moore  y.  Oomm, 
M.  L.  In$,  Oo,,  1  Flippin,  863.    [Keporter. 


EDWARD  M.  APPERSON  et  ai.  t.  THE  CITY  OF 
MEMPHIS,   T.   E.   BEOWN,  F.  0.   SHAPEE,   Tax 

GoLLEOTOB. 

CiBCuiT  Court — Westebn    DisTRicrr  of  Tenkesbeb — 

Maech  31,  1879. 

1.  POWEB  OF  THB  FeDBBAL  CoUBT — LoCAL  IiAW — MaBDAMUB. — ^Thls 

court  has  power  to  so  control  its  process  as  not  to  violate  the  local  law, 
and  to  prevent  injustice  to  the  tax-payer. 

2.  State  Coubt—Sahe. — ^The  State  court  can  make  no  order  or  decree 
which  shall  interfere  directly  or  indirectly  with  a  mandamvs  issued  from 
this  court.  This  court  not  only  has  the  power  to  pass  upon  all  questions 
connected  incidentally  with  the  collection  of  the  tax,  (in  question)  but  it 
is  its  duty  to  exercise  that  power  in  such  a  way  as  that  no  property  justly 
subject  to  its  burden  shall  escape  liability,  and  that  those  who  have  hon- 
estly paid  their  obligntions  shall,  as  far  as  possible,  be  protected. 

8.  Construction  of  the  Words  "  May  "  and  "  Shall." — The  word 
"  may  "  is  not  to  be  construed  in  all  cases  as  **  shall."  The  ordinary  mean, 
ing  of  the  language  used  in  legislative  acts  must  be  presumed  to  be 
intended,  unless  it  would  manifestly  defeat  the  object  of  the  provisions. 

4.  Laws  Imfosino  Taxes  to  be  Uniform. — While  laws  imposing  taxes 
are  required  to  be  uniform,  it  is  no  objection  to  a  tax  that  there  is  a  want 
of  uniformity  in  its  application. 

6.  Set-off— Taxes. — The  general  law  is  well  settled  that  no  set-off  1b 
tdmissible  against  demands  for  taxes,  as  they  are  not  in  the  nature  of 
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contracts  between  party  and  party,  but  are  the  positiTe  acts  of  the  govern, 
ment  through  its  various  agents,  binding  upon  the  inhabitants,  and  to  the 
making  and  enforcing  of  which  their  personal  consent  individually  is 
not  required.  The  fact  that  persons  complaining  were  not  parties  to  a 
suit  out  of  wjiich  orders  grew  upon  them  to  pay  taxes,  affords  no  ground 
to  set  such  orders  aside  as  to  them. 

6.  Mandamus — Its  Natube. — It  would  seem  that  where  the  judgment 
on  which  a  mandamus  is  founded  has  been  reversed,  the  mandamus  would 
fall  also. 

Demurrer  to  bill,  which  prayed  for  an  injunction  against 
the  collection  of  a  tax. 

STATEMENT    OF    BILL. 

Complainants  are  citizens  of  Shelby  county,  Tennessee, 
and  property  owners  and  tax-payers  of  the  city  of  Memphis. 
Defendant  Brown  is  a  citizen  of  Iowa,  and  Rawlings  and 
Shaper  are  tax  collectors  of  the  city  of  Memphis.  By  an  act 
of  the  Legislature  passed  November  24,  1866,  the  city  of 
Memphis  was  empowered  to  lay  Nicolson  and  stone  pave- 
ment, etc.,  and  to  charge  the  entire  cost  of  such  improve- 
ments on  the  abutting  property.  By  virtue  of  this  act  and 
in  pursuance  thereof,  the  city,  by  ordinance,  provided  for 
paving  certain  streets  with  Nicolson  pavement  and  certain 
alleys  with  stone.  Contracts  were  made  by  the  city  with 
certain  firms  to  lay  such  pavements,  and  part  of  the  work 
was  done,  when  defendant  Brown  became  the  assignee  of  such 
contracts,  and  completed  the  work.  In  pursuance  of  the 
system  adopted,  bills  were  made  out  as  the  work  progressed, 
against  the  owners  of  property  abutting  upon  said  improve- 
ments for  the  entire  cost  of  the  pavement  to  the  center  ot 
thq  street  in  front  of  such  lots,  and  payment  thereof  de- 
manded of  the  owners.  Under  threats  of  suit  complainants 
severally  paid  to  Brown  the  entire  cost  of  making  said 
improvement  in  front  of  their  several  pieces  of  property,  for 
which  payment  Brown  gave  receipts  in  full,  as  against  them, 
for  their  part  of  such  improvements.  Most  of  the  citizens 
whose  property  was  on  these  paved  streets,  resisted  this  mode 
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of  collection  and  assessment,  and  refused  to  pay.  Numerous 
bills  were  filed  against  such  by  Brown,  which  were  resisted 
in  the  courts,  and  in  1872  the  Supreme  Court  of  Tennessee 
declared  that  the  act  of  the  Legislature  of  November  24, 
1866,  pretending  to  authorize  the  city  to  make  the  assess- 
ment by  frontage  to  pay  the  cost*  of  the  pavement,  was  un- 
constitutional and  void.     After  this  decision,  Brown,  by  a 

• 

suit  in  this  court  against  the  city  of  Memphis,  on  the  thir- 
teenth of  March,  1872,  recovered  judgment  against  the  city 
for  $488,993  for  said  work,  from  which  judgment  the  city 
took  an  appeal  to  the  Supreme  Court  of  the  United  States, 
but  being  unable  to  give  a  supersedeas  bond,  the  judgment 
stood  in  force  pending  the  appeal.  Upon  the  hearing  of  the 
appeal  in  the  Supreme  Court,  the  decree  of  this  court  was 
reversed  in  part  and  the  cause  remanded  to  this  court,  in 
which,  on  the  fifteenth  of  March,  1875,  a  new  decree  was 
rendered  in  the  sum  of  $292,133.47.  By  an  act  of  the 
Legislature  passed  on  the  18th  day  of  March,  1873,  it  was 
enacted  that  "where  an  incorporated  town  or  city  has,  by 
virtue  of  presumed  authority  to  levy  special  assessments  for 
specific  purposes,  levied  and  collected  taxes  or  special  assess- 
ments, the  right  to  make  which  special  assessment  was  after- 
ward declared  void  by  the  Supreme  Court  of  the  State,  said 
town  or  city  shall  have  power  to  levy  a  tax,  in  addition  to  all 
other  taxes  allowed  by  law  to  be  levied,  suflScient  to  cover  the 
entire  cost  of  the  improvement,  with  interest  thereon,  for 
which  said  special  assessments  were  illegally  made.  And  in 
the  levying  of  such  additional  tax  authority  is  hereby  given 
to  such  town  or  city  to  allow  as  valid  payments  on  such  addi- 
tional tax  any  sum  or  sums,  with  interest,  paid  by  persons  in 
satisfaction,  or  in  p^t  satisfaction,  of  said  special  assessments 
illegally  levied  and  collected  as  aforesaid."  After  the  passage 
of  this  act,  on  the  24th  of  June,  1873,  a  writ  of  mandaravs 
was  granted  against  the  city,  commanding  it  to  levy  a  tax  to 
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pay  Brown's  then  existing  judgment  of  $488,993,  the  city  hav- 
ing taken  an  appeal  withont  a  supersedeas.  This  was  the  first 
mandamus,  and  was  predicated  upon  the  aforesaid  act  of 
1873.  In  pursuance  of  this  act,  the  general  council  of  the 
city  of  Memphis  passed  an  ordinance  to  provide  for  the  issu- 
ance of  certificates  of  indebtedness  to  all  persons  who  had 
paid  assessments,  which  certificates  provided  upon  their  face 
that  they  should  be  receivable  in  payment  of  any  tax  levied 
to  cover  the  entire  cost  of  the  Nicolson  pavement  In  pur- 
suance of  this  mandamus  of  June  24,  1873,  the  city  of 
Memphis  levied  a  tax  of  seventy  cents  on  each  one  hundred 
dollars  worth  of  taxable  property  to  pay  Brown's  said  judg- 
ment. For  1874,  without  mandamus,  the  city  levied  a  tax 
of  thirty  cents,  for  the  same  judgment,  voluntarily,  upon  all 
the  taxable  property  of  the  city,  including  the  property  of 
these  complainants,  and  sought  to  collect  the  same  in  money. 
On  the  22d  of  March,  1875,  the  act  of  March  18,  1873,  was 
repealed,  and  upon  the  same  day  Brown  filed  in  this  court  a 
petition  for  an  alternative  mandamus  against  the  city,  claim- 
ing a  balance  of  $292,133.47,  found  to  be  due  him  by  the 
decree  of  March  15,  1875,  and  praying  that  the  city  be 
required  to  levy  a  tax  each  year,  for  '75,  '76  and  '77,  suffi- 
cient, after  allowing  for  errors,  delinquencies,  insolvencies 
and  defaults,  to  realize  $125,000  each  year.  The  answer  of 
the  city  was  filed,  and  on  the  28th  of  June,  1875,  a  peremp- 
tory mandamus  was  issued.  On  the  9th  of  February,  1876, 
the  city  filed  a  return  to  the  peremptory  writ,  presenting 
sundry  excuses  for  not  promptly  obeying  such  writ,  and  sub- 
mitting certain  legal  questions  to  the  court  for  its  decision, 
for  its  own  guidance  in  levying  a  tax.  Among  other  ques- 
tions were  the  following:  First.  Whether  those  lots  upon 
which  the  frontage  tar  had  been  paid  were  exempt?  Second. 
Whether  the  ninth  and  tenth  wards,  which  had  been  taken 
into  the  city  after  the  contracts  with  Brown's  assignors,  were 
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exempt?  Third.  "VThether  the  capital  of  merchants  should 
be  included  in  the  levy  as  subject  to  such  tax?  On  March  2, 
1876,  upon  due  consideration  of  the  matter  set  forth  in  said 
return  of  February  9,  and  the  affidavit  of  Brown  filed  upon 
March  Ist,  the  court  adjudged  the  ninth  and  tenth  wards 
and  the  property  upon  which  the  assessments  had  been  paid, 
exempt,  but  held  the  merchants  capital  liable,  and  ordered 
an  alias  writ,  commanding  a  levy  of  an  additional  tax,  suffi- 
cient, excluding  the  exempted  property,  to  pay  the  residue 
of  Brown's  judgment.  From  these  orders  appeals  were 
taken  to  the  Supreme  Court  of  the  United  States,  where  such 
orders  were  afterward  affirmed  and  are  still  in  force.  The 
bill  of  complainants  now  filed,  sets  forth  that  they  are  the 
owners  of  lots  in  front  of  which  pavements  were  laid  and 
the  cost  thereof  paid  to  Brown  and  for  such  sums,  thus  col- 
lected, Brown  gave  receipts  in  full  satisfaction  of  the  cost  of 
the  pavement  in  front  of  the  lots  designated.  It  claims  that, 
independently  of  the  judgment  of  March  2,  1876,  in  the 
mandamus  proceedings.  Brown  is  estopped  from  demanding 
additional  tax  on  said  property.  The  frontage  tax  was  neces- 
sarily larger  than  ihe  pro  rata  share  of  the  particular  prop- 
erty would  be  in  a  general  tax,  because,  by  the  frontage  tax, 
the  whole  cost  of  the  pavement  was  imposed  on  a  small  por- 
tion of  the  property  in  the  city,  while  a  general  tax  would 
cover  the  whole;  hence,  in  any  contingency,  those  who  paid 
the  frontage  tax  have  paid  more  than  their  just  share  of  the 
entire  cost  of  the  pavement.  The  bill  further  claims  that 
the  act  of  March  24,  1873,  was  the  only  authority  granted 
by  the  Legislature  to  the  city  to  levy  a  tax  for  the  payment 
of  the  cost  of  the  pavement,  and  that  under  this  act  the 
power  granted  was  to  levy  a  tax  sufficient  to  cover  the  entire 
cost  of  the  pavement,  with  interest  thereon,  and  coupled  with 
this  power,  was  also  the  authority  and  duty  to  allow,  as  valid 
payments  on  such  additional  tax,  any  sums,  with  interest, 
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paid  by  persons  in  satisfaction  of  such  special  assessments 
illegally  levied  and  collected.  To  the  mandamus  proceed- 
ings none  of  these  complainants  were  parties,  and  hence  are 
not  estopped  by  the  judgment  to  deny  th«  liability  of  their 
property.  It  is  charged  that  in  pursuance  of  the  act  of  1873, 
the  city  took  steps,  by  ordinance,  to  issue  certificates,  and  to 
protect  those  who  had  paid  frontage  tax  from  further  taxa- 
tion; but  in  spite  of  this  the  collectors  are  claiming  to  col- 
lect again  this  tax  from  the  complainants,  and  they  are  in- 
stigated thereto  by  the  demands  and  threats  of  Brown.-  For 
187G,  the  city,  in  conformity  to  the  judgment  of  this  court 
of  March  2,  considered  the  ninth  and  tenth  wards,  and  the 
property  which  had  paid  the  frontage  tax  assessment,  as  ex- 
empt; but  as  it  was  impracticable  in  making  the  tax  books, 
to  exclude  this  property,  which  was  taxable  for  other  pur- 
poses, the  mandamus  tax  was  put  upon  all  the  property 
without  distinction,  but  the  rate  was  fixed  so  high,  that  the 
amount  to  be  realized  in  money  would  cover  the  amount  de- 
manded by  the  mandamus,  after  allowing  those  who  had  paid 
the  frontage  assessment  to  pay  the  tax  on  that  particular 
property  in  Brown's  receipts  or  paying  certificates.  Still  the 
tax  collectors  are  pressing  the  collection  in  money  against 
the  exempted  property.  The  bill  further  sets  forth  that  the 
city  is  insolvent;  that  the  tax  collectors,  if  not  insolvent,  have 
property  of  little  value,  and  wholly  inadequate  to  answer 
complainants'  demands.  That,  by  the  laws  of  Tennessee, 
taxes  are  a  lien  upon  property,  and  constitute  a  cloud  upon 
complainants' lots,  and  unless  restrained,  such  oflicer  will  pro- 
ceed to  sell  the  property  for  payment  of  taxes;  that  the 
attempt  to  collect  such  taxes,  and  especially  the  actings  and 
doings  of  Brown,  are  a  fraud  upon  the  complainants  and  upon 
the  court;  that  some  of  the  complainants  hold  the  receipts 
of  Brown  for  the  payment  of  the  front  foot  assessments,  and 
some  of  the  scrip  of  the  city,  issued  in  exchange  for  his 
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receipts.  Complainants  have  tendered  and  offered  to  sur- 
render a  suflScient  amount  of  such  receipts  and  scrip  to  cover 
their  respective  taxes,  and  desire  to  enjoin  the  collection  of 
all  such  taxes  in  money.  Complainants  pray  that  the  city 
and  its  officers  be  enjoined  from  collecting  from  said  com- 
plainants any  part  of  the  mandamus  taxes  on  their  property, 
described  in  the  exhibits  to  the  bill,  and  that  the  right  of 
complainants  to  satisf]^  and  discharge  the  mandamus  tax, 
levied  or  to  be  levied,  on  any  of  their  lands  in  tlie  city,  by 
the  payment  of  said  receipts  or  scrip  to  the  amount  of  the 
money  originally  paid  by  each  of  them  on  frontage  assess- 
ments, be  declared  and  established.  To  this  bill  Brown 
interposes  a  demurrer  for  want  of  equity  upon  the  ground: 
First.  That  the  front  foot  assessments  paid  by  the  complain- 
ants were  voluntary  payments,  and  the  only  remedy  the  com- 
plainants have  for  a  recovery  of  the  amount  so  paid  is  against 
the  city. .  Second.  That  the  act  of  March  18,  1873,  under 
which  the  complainants  claim  the  right  to  pay  in  Brown's 
receipts  or  scrip  issued  in  exchange  therefor,  was  repealed 
before  the  taxes  complainants  are  seeking  to  enjoin  were 
levied  or  ordered  by  the  court  to  be  levied.  Third.  That  the 
decree  of  the  State  Court  in  favor  of  Bethel  and  others,  en- 
joining the  collection  of  the  taxes  levied  under  the  mandate 
of  this  court,  was  void  for  want  of  jurisdiction  in  the  State 
Court  to  pronounce  the  same,  and  cannot  be  relied  upon  as  a 
ground  of  relief  here.  Fourth.  That  the  Constitution  of 
Tennessee  requires  that  all  property  shall  be  taxed,  and  that 
taxation  shall  be  equal  and  uniform,  and  the  fact  that  the 
tax  is  required  to  be  levied,  requires  that  it  be  levied  upon  and 
collected  from  the  property  of  the  complainants  as  well  as 
others.  Fifth.  That  the  judgment  of  March,  1875,  decided 
that  all  the  questions  made  by  the  appeal  adversely  to  the 
complainants,  and  this  court  cannot  now  make  a  decree  in- 
consistent therewith.  Sixth.  That  the  taxes  complainants 
24 
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here  seek  to  be  relieved  from  were  not  levied  under  the  order 
of  March  2,  1876,  bnt  under  the  judgment  of  March  30, 
1875,  and  no  right  to  relief  from  such  taxes  can  be  based  on 
the  order  of  March  26,  1876.  Seventh.  That  the  com- 
plainants  have  by  lavir  no  right  to  set  off  claims  due  them 
by  the  city,  against  the  taxes  levied  by  the  city  under 
the  mandate  of  this  court.  Eighth.  If  the  complainants 
have  any  equity  at  all,  such  equity  extends  no  further 
than  to  the  particular  piece  of  property  owned  by  any 
complainant,  on  which  the  assessment  by  the  front  foot 
was  in  fact  paid,  and  such  equity  is  in  no  sense  personal  or 
restrictive  of  the  personal  obligation  of  the  person  who  made 
the  payment,  and  the  bill  does  not  show  whether  or  not  al! 
the  property  on  which  the  taxes  sought  to  be  enjoined  have 
been  levied  is  property  on  which  the  frontage  assessments 
have  been  paid.  Next,  the  bill  shows  that  some  of  the  prop- 
erty on  which  the  taxes  are  sought  to  be  enjoined  was  never 
assessed  for  the  cost  of  the  pavement. 

Meriwether  and  Myers  <&  Sneed^  for  complainants. 
Wm,  M.  Randolph^  for  the  defendant.  Brown. 

Bbown,  J. — No  doubt  is  entertained  of  the  power  of  this 
court  to  control  the  execution  of  its  process  iti  such  a  man- 
ner that  no  local  law  be  violated  and  no  injustice  be  done  to 
any  particular  tax-payer.  Clearly  no  power  exists  in  a  State 
Court  to  make  any  order  or  decree  which  shall  interfere 
directly  or  indirectly  with  this  mandamus,  and  unles^  the 
power  is  vested  with  us  the  tax-payer  will  be  remediless. 
This  was  the  view  taken  by  the  Supreme  Court  of  Tennessee 
in  I^a  V.  The  City  of  Memphis;  by  the  Supreme  Court  of  the 
United  States,  in  The  City  of  Memphis  v.  Brovm^  No.  599,  ^ 
October  term,  1877;  and  also  by  Judge  Emmons,  in  Brooks 
V.  The  City  of  Memphis^  3  Central   Law  Journal,   356, 
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where  the  qnestion  of  the  taxability  of  merchants*  capital  for 
these  assessments  was  fully  considered.  Not  only  has  this 
court  the  power  to  pass  npon  all  questions  connected  inci- 
dentally with  the  collection  of  this  tax,  but  it  is  oar  dnty  to 
exercise  that  power  in  such  a  way  that  no  property  justly 
subject  to  its  burden  shall  escape  that  liability,  and  that 
those  who  have  honestly  paid  their  obligations  shall,  as  far 
as  possible,  be  protected.  Acting  upon  this  theory,  the  order 
of  March  2,  1876,  was  made,  exempting  the  property  upon 
which  the  assessment  had  been  paid,  and  no  reason  is  now 
perceived  why  that  order  should  not  apply  to  all  writs  of 
mandamus  issued  from  this  court  for  the  collection  of  this 
tax,  whether  such  writs  were  issued  before  or  since  the  mak- 
ing of  such.  The  payment  of  these  assessments  having  been 
voluntary,  perhaps  it  would  be  difficult  to  justify  this  order 
upon  technical  principles  of  law  without  trenching  upon 
another  maxim — that  all  taxation  must  be  uniform.  But  with- 
out touching  upon  this  question,  the  order  was  upheld  by  the 
Supreme  Court  upon  the  ground  that  it  was  exactly  the  order 
which  Brown  had  asked  for,  and  that  he  could  not  be  heard  to 
complain  of  it.  The  case  certainly  presented  the  strongest 
possible  equities  for  the  exemption  of  the  property  in  ques- 
tion. But  we  are  now  asked  to  go  further  (and  that  is  the 
main  question  in  the  case)  and  exempt  not  only  the  property 
upon  which  the  front  foot  tax  was  paid,  but  all  other  prop- 
erty of  the  owner  to  the  amount  of  Brown's  receipts  or  the 
city  scrip  still  in  his  hands,  so  far  as  there  is  a  balance  still 
remaining  unapplied  to  the  payment  of  the  frontage  assess- 
ment upon  his  paved  lot.  It  is  argued  that  the  only  author- 
ity to  impose  this  tax  is  derived  from  the  act  of  March  18, 
1873,  and  that  by  this  act,  the  city  was  required  to  allow  as 
valid  payments,  any  sums  so  paid  in  satisfaction  of  special 
assessments.  It  will  be  observed  that  this  act  did  not  in 
terms  exempt  such  property  from  assessments,  for  that  might 
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have  laid  the  tax  open  to  the  charge  of  want  of  uniformity. 
But  it  sought  to  bring  about  the  same  result  by  permitting 
Brown's  receipts  to  be  taken  in  payment.  The  act  evidently 
contemplated  that  a  tax  should  be  laid  sufficient  to  cover  the 
entire  cost  of  the  improvement,  including  the  amounts 
already  paid  by  way  of  special  assessments;  in  which  case, 
the  allowance  of  these  amounts,  so  paid,  would  still  leave 
enough  to  pay  Brown  the  balance  due  him.  Indeed,  the  cer- 
tificates of  indebtedness  issued  under  the  provisions  of  the 
ordinance  of  June  29,  1873,  passed  in  accordance  with  the 
above  feet,  provided  upon  their  face  that  they  should  be 
receivable  only  in  payment  of  any  tax  that  might  be  levied 
by  the  city  of  Memphis  to  cover  the  entire  cost  of  laying  the 
said  pavements.  This  course^  however,  was  not  pursued.  A 
tax  was  laid  sufficient  simply  to  pay  Brown  the  residue  of 
his  claim.  Of  course,  he  was  entitled  to  payment  in  cash, 
and,  if  his  receipts  or  city  scrip  were  taken  in  liquidation  of 
the  amounts,  he  would  realize  little  or  nothing  upon  his 
rights.  It  is  true,  that  where  the  course  contemplated  by 
the  act  was  pursued,  permission  was  given  to  allow  the 
special  assessments  as  payments,  but  I  do  not  understand 
that  the  Legislature  absolutely  required  this  to  be  done,  or 
that  the  general  council  intended  it  to  be  done,  unless  a  tax 
was  laid  sufficient  to  cover  the  entire  cost  of  the  improve- 
ment. It  is  not  true  that  in  all  cases  the  word  "may"  must 
be  construed  as  "shall."  The  principle  adduced  from  the 
modern  cases  is  that  that  exposition  ought  to  be  adopted  in 
this  case  as  in  other  cases,  which  carries  into  eifect  the  true 
intent  and  object  of  the  Legislature  in  the  enactment;  the 
ordinary  meaning  of  the  language  must  be  presumed  to  be 
intended,  unless  it  would  manifestly  defeat  the  object  of  the 
provisions.  Sedgwick  on  Statutory  Law,  p.  439;  Minor  v. 
Mechanics^  Ba/nk  of  Alexandria^  1  Peters,  46,  64;  Mason 
V.  Fea/r%on^  9  Howard,  248,  250.     In  this  case,  if  the  course 
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marked  out  by  the  statute  had  beeu  pursued,  and  a  tax  had 
been  laid  to  cover  the  entire  cost  of  the  improvement,  I 
should  have  found  little  di£Sculty  in  holding  that  the  city 
was  bound  to  credit  the  special  assessments;  but,  where  such 
construction  would  defeat  the  object  of  the  writ,  a  different 
rule  should  be  applied.  This  seems  to  have  been  the  view 
adopted  by  Judge  Tbigq,  in  his  opinion  of  August  23,  1877, 
enjoining  the  defendants  Bawlings  and  Shaper  from  col- 
lecting anything  but  money  in  payment  of  this  tax.  While 
laws  imposing  taxation  are  required  to  be  uniform,  it  is  no 
objection  to  a  tax  that  there  is  a  want  of  uniformity  in  its 
application.  For  instance,  a  tax  .of  twenty-five  dollars  is 
imposed  upon  all  retail  dealers  in  liquors.  The  tax  is  uni- 
form, but  it  bears  ten  times  heavier  upon  one  who  only  does 
a  business  of  a  thousand  dollars  a  year,  than  upon  one  whose 
sales  amount  to  ten  thousand  dpllai*s.  '<It  is  only  where 
statutes  are  passed  which  impose  taxation  on  false  and  unjust 
principles,  or  operate  to  produce  gross  inequality,  so  that 
they  cannot  be  deemed  in  any  sense  proportionate  in  their 
effect  on  those  who  are  to  bear  the  public  charges."  Cooley 
on  Taxation,  127.  In  the  imposition  of  taxes  upon  real 
estate  great  inequalities  frequently  occur  in  the  assessment 
and  valuation,  beyond  the  reach  of  the  Legislature  or  courts. 
If  the  collection  of  these  mandamus  taxes  could  be  so 
arranged  that  every  tax-payer  holding  Brown's  receipts  or 
city  scrip,  could  \ise  them  in  payment,  all  would  receive  a 
like  benefit;  but,  as  has  already  been  shown,  this  is  now  im- 
practicable, owing  to  the  fact  that  the  tax  was  laid  only  sufii- 
cient  to  cover  the  balance  due  him  upon  his  contracts.  But 
to  permit  one  to  avail  himself  of  this  privilege,  and  to  deny 
it  to  another,  is  to  produce  inequality  rather  than  uniformity. 
To  illustrate:  A  owns  two  lots;  in  front  of  one  the  pave- 
ment was  laid  and  the  assessment  paid.  In  paying  this 
assessment  A  paid  one  thousand  dollars  more  than  he  would 


374  ClKCLiT  COUKT.  [March, 

Apperson  et  al.  ▼.  City  of  Memphis  et  al« 

have  paid  on  this  lot  had  a  general  tax  been  laid  over  the 
whole  city;  he  now  aeke  that  the  tax  now  laid  npon  His  sec- 
ond lot  may  be  paid  with  city  scrip  to  the  amount  of  the 
thousand  dollars  overpaid  npon  the  first.  Upon  the  other 
hand,  B  owns  but  one  lot,  upon  which  he  has  paid  an  assess- 
ment greater  by  one  thousand  dollars  than  he  would  have 
paid  if  a  general  tax  had  been  laid,  but  having  no  other 
property,  he  can  only  look  for  his  thousand  dollars  overpaid, 
to  the  responsibility  of  the  city.  The  general  tax-payers, 
then,  are  called  upon  to  make  up  the  thousand  dollars  held 
by  A  in  scrip,  and  not  that  held  by  B,  simply  because  A 
happens  to  own  another  lot.  I  think  the  liability  of  the 
general  tax-payers  should  not  depend  upon  an  accident  of 
this  kind,  but  that  all  parties  holding  city  scrip  of  this  issue 
should  be  placed  on  an  equality  and  required  to  look  to  the 
city  for  payment.  Leaving  out  of  view  the  act  of  1873,  there 
seems  to  me  no  reason  for  holding  that  complainants  are  en- 
titled to  set  off  assessments  illegally  but  voluntarily  paid.  The 
general  law  is  well  settled  that  no  set-off  is  admissible  against 
demands  for  taxes,  as  they  are  not  in  the  nature  of  contracts  be- 
tween party  and  party,  and  are  the  positive  acts  of  the  govern- 
ment through  its  various  agents,  binding  upon  the  inhabitants, 
and  to  the  making  and  enforcing  of  which  their  personal  con- 
sent individually  is  not  required.  WCracken  v.  Elden^  34 
Penn.  State,  239;  Pierce  v.  Boston^  3  Metcalf,  520;  Cooley 
on  Taxation,  p.  13, 14.  In  Fremont  v.  The  County  of  Mari- 
posa and  Ea/rly^  sheriffs  11  Cal.  361,  it  was  held  directly  that 
equity  will  not  relieve  from  a  tax  on  the  ground  that  an  ille- 
gal tax  was  collected  of  the  complainant  in  former  years. 
The  fact  that  complainants  were  not  parties  to  the  original 
suit  or  to  the  proceedings  which  culminated  in  the  orders  of 
March,  1876  and  1876,  does  not  confer  upon  them  the  right 
to  object  to  these  orders  or  set  them  at  naught.  State  Rail* 
road  Tax  Cases,  92  IT.  S.,  575,  609.     I  see  no  authority  for 
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collecting  taxes  levied  for  1873-4.  The  judgment  upon 
which  the  mandamus  for  their  collection  was  based  was  after- 
wards reversed  by  the  Supreme  Court  of  the  United  States, 
and  a  new  judgment  taken  in  1875  for  the  balance  remain- 
ing due  to  Brown.  The  mandamus  was  in  the  nature  of  an 
execution  and  when  the  judgment  was  reversed  and  held  for 
naught,  it  would  seem  the  mandamus  must  fall  with  it.  But 
as  this  point  was  not  made  by  defendant  Brown  in  his  brief, 
I  am  quite  willing  to  reconsider  it  if  I  have  overlooked  any 
material  fact  in  this  connection.  I  think  the  complainants 
are  entitled  to  an  injunction  against  the  collection  of  the  tax 
for  1873  and  1874,  and  also  against  the  collection  of  any  tax 
for  this  pavement  upon  property  in  front  of  which  the  pave- 
ment was  laid  and  the  assessment  paid,  but  as  to  all  other 
property  the  demurrer  is  held  good.  Counsel  will  prepare 
the  proper  order  and  submit  it  to  me  for  signature. 

The  decision  of  Judge  Emmons  (referred  to)  in  Brooks  v.  The  City  of 
Memphis^  laid  down  seTeral  important  propositi^  ns,  among  others  these : 

**  When  a  contract  has  been  made  with  a  municipal  corporation,  and  the 
work  performed  by  the  contractors,  who  relied  upon  a  certain  mode  of 
taxation,  which  the  Supreme  Court  declared  unconstitutional,  and  the 
Legislature  afterwards  pass  a  law  to  take  the  place  of  the  invalid  law, 
under  which  a  judgment  is  had  and  a  mandamus  applied  for,  when  this 
latter  law  is  repealed ;  the  court  will  disregard  the  repeal  and  apply  the 
same  rule  as  though  it  was  in  full  force  when  the  contract  was  made. 

"  The  Legislature  has  no  power  to  repeal  the  only  adequate  remedy  to 
enforce  an  existing  judgment,  unless  some  other  reasonable  mode  of  en- 
forcement is  provided.  And  this  is  so  by  virtue  of  the  provision  in  the 
State  constitution,  which  declares  that  'no  retrospective  law,  or  law  im- 
pairing the  obligation  of  contracts  should  be  passed.'  And  although  there 
may  be  a  statutory  limitation  upon  a  corporation's  general  power  of  tax- 
ation,  yet,  where  there  has  been  an  express  grant  of  power  to  such  cor. 
poration  to  contract  a  debt,  a  power  of  taxation  for  its  payment  will  be 
implied.  , 

*'  The  Federal  courts  will  sometimes  delay  judgment  to  await  decisions 
in  State  courts,  but  where  there  is  a  mandamus  to  enforce  the  payment 
of  a  final  judgment  in  a  case  where  a  tax  to  be  collected  had  been  levied 
according  to  the  common  usage  of  the  State,  and  no  objections  have  been 
raised  to  the  lawfulness  of  the  tax  in  other  cases,  or  as  to  the  taxes  levied 
for  other  purpose — such  a  course  will  not  be  followed."    [Reporter. 
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STEIN  KUHL  v.  YORK  m  ai^ 

CtKcnr  CocKT — Western  District  of  Tenhrbsee — March 

31,  1879. 

1.  Removal  of  Caubbs — ^IimrspEHaABUE  Parties — Sefarablb  Cox- 
T«v>TKiisT— Act  March  3, 1875, 18  St.  470— Rbv.  St.,  §  639— Cloud  ox 
TmJK — ^Tbcst  Deed  to  Secure  Dert — Practice  as  to  Pasties. — The 
F^i^ral  Courts  bave  no  Jorisdiction,  by  removal  from  a  State  Court  of  a 
bill,  to  remove  a  cload  from  the  title  of  the  plaintiff^  where  the  trustee  in 
a  deed  of  trust  to  secure  a  debt  and  the  creditor  secured  have  been  made 
pdtfties  defendant,  they  being  citizens  of  another  State,  and  the  defendant  in 
|H>i^ession  whose  title  is  attacked  and  who  executed  the  deed  of  trust,  being 
a  citizen  of  the  same  State  as  the  plaintiff.  There  is  in  that  case  no  such 
separable  controversy  between  the  plaintiff  and  the  non-resident  defend- 
ants as  can  be  wholly  determined  between  them,  whether  the  jurisdiction 
by  removal  Jbe  claimed  under  the  act  of  March  3, 1875,  18  St.  470,  or  thai 
of  1866,  Rev.  Stat.  §  639. 

2.  Same— Ejectment  ra  a  Court  of  EqunT— Bill  to  Remove  Cloud 
— Jurisdiction. — It  is  one  of  the  peculiarities  of  the  equitable  Juris- 
prudence of  Tennessee,  that  a  claimant  of  land  out  of  possession  may 
file  a  bill  in  equity  to  remove  the  deeds  of  an  adverse  claimant  in  pos- 
session as  clouds  on  his  title ;  but  whether  a  Federal  Court  of  equity  could 
maintain  such  a  bill  may  be  doubtful.  The  question  is  not  raised  in  this 
case.  It  might  result  only  in  a  repleader  on  the  law  side  of  the  court 
as  an  action  of  ejectment,  and  not  defeat  the  jurisdiction  entirely. 

Metcalf  &  'WalkiiTy  for  the  motion. 

T,  B,  Edgington^  contra. 

Motion  to  remand. 

Hammond,  J. — This  bill  was  filed  in  the  Chancery  Conrt 
of  Tipton  County  by  the  plaintiff,  who  is  a  citizen  of  Ten- 
nessee, against  York  and  others,  who  are  citizens  of  the  same 
State,  against  Schaller  and  Gcrke,  who  are  citizens  of  Ohio, 
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and  Halm,  who  is  a  citizen  of  Kentucky.  It  is  brought  here 
on  the  petition  of  these  non-resident  defendants  alleging  a 
diflference  of  citizenship  and  a  controversy  wholly  between 
them  and  the  plaintiff;  and  the  plaintiff  moves  to  remand 
for  want  of  jurisdiction.  It  is  not  sought  to  be  removed  on 
account  of  the  subject  matter  in  controversy.  It  appears 
from  the  bill  that  the  plaintiff  held  title  to  the  land  in  con- 
troversy by  a  title  bond  from  one  Trigg,  who  is  dead.  Al- 
though the  purchase  money  was  all  paid  no  deed  has  ever 
been  made.  On  the  13th  day  of  November,  1867,  defend- 
ants Schaller  and  Gerke  recovered  in  this  court  a  judgment 
against  the  plaintiff  here  upon  which  an  execution  issued 
that  was  levied  on  the  land  in  controversy.  The  plaintiff 
filed  his  petition  in  bankruptcy  in'  this  district  on  the  23d 
day  of  November,  1867,  and  an  assignment  of  his  property 
was  duly  made  to  the  assignee.  The  marshal  sold  the  land 
under  the  execution,  and  on  the  27th  of  January,  1868,  exe- 
cuted to  the  purchasers,  who  were  Schaller  &  Gerke,  the 
execution  plaintiffs,  his  deed  therefor.  They  obtained  pos- 
session, it  is  alleged,  by  collusion  with  the  tenant,  and  on 
the  31st  of  January,  1871,  conveyed  the  land  by  deed  to  one 
Bass,  who  executed  certain  notes  for  the  purchase  money, 
and  secured  them  by  a  deed  of  trust  with  power  of  sale  to 
defendant  Hahn  as  trustee.  Bass  sold  to  defendants  York 
and  Noblin  on  the  1st  of  January,  1873,  and  they  are  in 
possession  claiming  to  be  the  owners  of  the  land.  They 
became  involved  in  litigation  in  Shelby  County  with  the 
executor  and  heirs  of  Trigg,  and  the  proceedings  are  set  out 
in  this  bill  to  show  that  by  them  York  and  Noblin  have  pre- 
vailed in  the  litigation  and  sustained  their  title  as  against 
the  Triggs.  It  is  not  material  to  take  further  notice  of  these 
allegations  as  they  do  not  affect  the  question  here.  The  con- 
troversy with  the  Triggs  is  wholly  independent  of  any  con- 
troversy involved  in  this  motion,  and  cannot  influence  the 
judgment  on  it 
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The  assignee  in  bankruptcy,  on  the  9th  day  of  January, 
1874,  sold  the  land  as  the  property  of  the  plaintiff,  at  pub- 
lic sale,  the  plaintiff  himself  becoming  the  purchaser  and 
receiving  the  assignee's  deed.  It  is  this  title  through  the 
assignee  which  he  seeks  to  maintain  by  this  bill.  He  alleges 
that  the  title  of  the  defendants  through  the  execution  sale  is 
void  for  various  reasons  assigned  and  properly  averred  in  the 
bill,  the  most  important  of  which  are  that,  the  title  levied  on 
was  not  a  legal  title,  because  he  only  held  it  by  title  bond 
that  gave  him  only  an  equitable  estate  not  subject  to  sale  by 
execution  at  law,  and  that  certain  formalities  as  to  notice 
were  not  pursued  by  the  marshal,  whereby  no  title  passed 
with  his  deed.  It  does  not  appear  whether  the  Bass  notes, 
given  to  Schaller  &  Gerke  and  secured  by  the  deed  of  trust 
to  Hahn,  have  ever  been  paid ;  but  the  bill  asks  for  informa- 
tion on  that  subject,  and  demands  proof  that  they  remain 
unpaid. 

The  prayer  of  the  bill  is  that  the  execution  sale  and  all 
the  subsequent  conveyances  grounded  on  it  be  set  aside  and 
removed  as  clouds  from  the  plaintiff's  title,  and  for  general 
relief. 

It  is  the  settled  law  of  Tennessee  that,  an  adverse  claimant 
out  of  possession,  although  he  may  bring  ejectment  for  the 
land,  may  also  go  into  equity  and  file  a  bill  to  remove  the 
deeds  which  stand  in  his  way  as  clouds  on  his  title;  and  the 
court  having  jurisdiction  for  that  purpose  will,  having  can- 
celed the  deeds,  put  the  plaintiff  in  possession.  Johivson  v. 
Cooper^  2  Terg.  524;  J  ones  v.  Perry  ^  10  Id.  59;  Almory  v. 
Ilicks^  3  Head.  39;  Anderson  v.  Talbot^  1  Heisk.  407,  which 
was  the  case  of  a  sheriff's  deed;  Williams  y.  Talliaferro^ 
1  Coldw.  39;  Porter  v.  Jones^  6  Id.  318. 

It  is  said  by  Chancellor  Cooper,  in  his  note  to  Hickman 
V.  CooJce^  8  Humph.  640,  which  seems  to  be  somewhat  con- 
trary to  the  other  cases,  that  this  doctrine  in  Tennessee  is 
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the  result  of  judicial  legislation,  and  whether  the  equity 
courts  of  the  United  States  will  follow  it  or  not  it  is  not  now 
material  to  determine.  On  removal  of  such  a  case  it  might 
become  on  repleader  a  pure  action  of  ejectment  on  the  law 
side  of  the  court,  and  the  jurisdiction  not  be  entirely  defeated. 
The  only  question  is  who  are  the  necessary  and  indispensable 
parties  to  such  a  bill?  I  have  searched  the  cases  to  find  out 
if  this  has  been  determined  and  do  not  find  any  case  on  that 
subject  except  Mullinix  v.  Perkins,  2  Coldw.  87,  where  it  is 
said,  "  if  the  mortgage  is  in  fee  and  the  mortgagee  is  dead, 
the  heirs-at-law  of  the  mortgagee  or  other  party,  in  whom 
the  legal  title  isy  must  be  made  a  party."  This  would  indi- 
cate that  Hahn,  the  trustee,  is  a  necessary  party,  because  the 
holder  of  the  legal  title.  It  also  decides  that  the  adminis- 
trator of  the  mortgagee  is  not  a  necessary  party.  This  would 
seem  to  indicate  that  the  holder  of  the  debt  secured  is  not 
indispensable,  and  the  mortgagee  himself  would  be  necessary, 
not  because  of  his  debt,  but  because  of  his  title,  for  the  same 
case  holds  that  his  heirs-at-law  must  be  parties.  I  have  no 
doubt  whatever  that  the  holder  of  the  legal  title  is  an  indis- 
pensable party  always,  whether  he  be  a  mortgagee  holding 
the  fee,  or  a  trustee  holding  it  in  part.  And  the  argument 
in  favor  of  our  jurisdiction  here  is,  that  such  holder  of  the 
legal  title  is  the  only  indispensable  party,  and  that  the  case 
stands  as  if  an  ejectment  at  law  had  made  the  tenant  in  pos- 
session a  party,  and  the  landlord  had  come  in  and  become 
substituted  as  the  real  party  in  interest,  the  tenant  being 
only  nominally  and  not  beneficially  interested.  I  think  this 
would  be  so  if  York  and  Noblin  were  only  tenants  in  that 
sense,  that  is  lessees  from  the  owner  for  a  term  of  years. 
But  they  are  not  such  tenants.  They  are  indeed  the  owners 
of  the  land  subject  to  the  incumbrance  upon  it  in  favor  of 
Schaller  &  Gerke  for  the  Bass  notes.  That  incumbrance  out 
of  the  way  and  they  have  the  whole  fee  legal  and  beneficial. 
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Upon  payment  of  the  Bass  notes  the  title  wonld'be  complete 
in  them  without  any  conveyance  from  the  trustee.  Carter 
V.  Taylor,  3  Head.  30;  Williams  v.  JSTiel,  4  Heisk.  279,  283. 

It  seems  to  me  that  in  a  court  of  equity  such  ownership 
renders  the  owners  indispensable  parties  to  any  bill  which 
seeks  to  cancel  their  deeds  and  compel  them  to  surrender  the 
possession.  Hahn,  the  trustee,  is  only  necessary  because  he 
holds  the  legal  title.  It  is  true  in  one  sense  he  is  trustee  for 
both  debtor  and  the  creditor  in  such  an  assignment  for  the 
benefit  of  a  creditor;  but  he  is  only  a  naked  trustee  as  to 
him,  unless  a  surplus  is  realized,  and  I  think  in  no  proper 
sense  does  he  represent  the  grantor  so  as  to  dispense  with 
him  as  a  party  defendant  to  a  bill  involving  the  title.  If 
sued  alone,  the  trustee  would  properly  plead  that  the  grantor 
should  be  joined  with  him.  He  would  represent  sufficiently 
the  creditors  who  are  the  beneficiaries  of  his  trust.  Kerris<m 
V.'  Stewart,  93  U.  S.  155.  But  I  do  not  think  this  principle 
would  apply  to  him  in  his  capacity  as  a  representative  of  the 
grantor. 

The  controversy  is  not  wholly  between  Steinkuhl,  the 
plaintiff,  and  •  Schaller  &  Gerke,  because  they  are  only  the 
holders  of  notes  secured  by  the  deed  of  trust  on  the  land. 
They  have  no  other  interest  in  it,  and  but  for  that  would  be 
wholly  unnecessary  parties,  because  by  their  deed  to  Bass 
they  parted  with  their  title.  Hahn,  the  trustee,  is  not  a 
necessary  party  because  he  represents  the  holders  of  the 
notes,  as  we  have  already  deduced  from  the  case  of  MuUinix 
v.  Perkins,  supra,  but  because  he  holds  the  legal  title.  The 
controversy  of  the  plaintiff  with  Schaller  &  Gerke  and  Hahn 
(as  their  representative,)  is  only  incidental.  The  accident  of 
Schaller  &  Gerke  having  been  one  of  the  mesne  convey- 
ancers and  the  purchasers  at  the  execution  sale,  does  not  alter 
it.  It  is  not  because  they  were  such  purchasers  they  are 
made  parties,  but  because  of  their  deed  of  trust.     Bass  is 
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not  made  a  party  and  need  not  be,  I  think;  neither  would 
Schaller  &  Gerke  have  been  necessary  if  their  grantee  had 
not  secured  them  by  a  deed  of  trust  on  the  land.  Their  in- 
terest in  the  controversy  depends  wholly  on  the  fact  that 
these  notes  may  be  yet  unpaid.  There  is  then  in  this  bill 
as  between  the  plaintiff,  and  Schaller  &  Gerke,  and  Hahn,  or 
either  of  them,  na  controversy  which  is  wholly  between  them 
and  which  can  be  fully  determined  as  between  them,  such  as 
is  required  to  give  this  court  jurisdiction.  Act  March  3, 
1875,  18  St.  470. 

I  do  not  see  that  the  jurisdiction  can  be  any  better  main- 
tained under  the  act  of  1866,  R.  S.,  §  639,  if  we  concede  it 
has  not  been  repealed  by  the  act  of  1875.  The  case  of  Fields 
V.  Lounsdale^  1  Deady,  288,  held  that  a  suit  to  quiet  title 
against  tenants  in  common  might  be  removed  as  to  one  of 
them.  And  in  McGhidnely  v.  White,  3  Dill.  350,  it  was  held 
that  one  copartner  might  under  certain  circumstances  remove 
the  case  as  to  himself;  and  there  are  other  cases  of  similar 
import.  But  I  think  this  can  be  done  only  where  the  cause 
of  action  is  joint  and  several,  or  may  be  severed  as  between 
the  defendants  without  further  inconvenience  than  that  of 
having  two  or  more  suits.  Tenants  in  common  have  no 
estates  dependant  upon  each  other;  not  so  with  a  creditor 
holding  a  deed  of  trust  to  secure  his  debt.  His  estate  in 
the  land  is  part  and  parcel  of  that  of  the  owner  of  it  who 
has  executed  the  deed.  It  is  only  an  incumbrance,  and  it  is 
obvious  that  a  bill  in  equity,  which  would  leave  out  the  owner 
and  be  filed  alone  against  the  incumbrance  or  where  the  con- 
troversy did  not  concern  the  debt,  but  was  wholly  about  the 
land,  would  be  fatally  defective.  If  on  such  a  bill  between 
Steinkuhl  and  Schaller  and  Gerke,  and  Hahn,  the  trustee, 
this  court  should  hold  the  title  of  the  plaintiff  here  better, 
and  that  of  the  others  void;  and  on  same  facts  the  State 
Court  should  hold  York  &  Noblin's  title  better  than  that  of 
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the  plaintiff  derived  through  the  assignee  in  bankruptcy,  I 
doubt  if  Schaller  &  Gerke  would  be  precluded  by  the  decree 
here  from  foreclosing  their  deed  of  trust.  They  could  say, 
having  had  your  title  sustained  by  a  court  of  competent 
jurisdiction  our  deed  of  trust  is  fastened  upon  it  as  a  lien. 
The  lien  holder  cannot  be  separated  from  the  general  owner 
in  a  controversy  abottt  ths  title;  they  must  both  stand  or  fall 
together.  Gardner  y.  Brown,  21  Wall.  36;  Cape  Girardeau 
<&  S.  Z.  R.  JR.  Co.  V.  Winston,  4  Cent.  L.  J.  127.  York  and 
Noblin  are  necessary  parties  to  any  relief  which  is  asked 
against  Schaller  &  Gerke,  or  Hahn  their  trustee,  just  as  well 
under  the  act  of  1866  as  that  of  1875.  Indeed,  both  acts, 
so  far  as  they  relate  to  this  question,  are  substantially  the 
same. 

The  cause  will  be  remanded  to  the  Chancery  Court  of 
Tipton  County. 

Motion  granted. 

Note. — No  question  was  made  or  determined  as  to  this  being  a  case 
*'  arising  under  the  Constitntion  and  laws  of  the  United  States,*'  of  which 
the  court  might  acquire  Jurisdiction  under  the  act  of  1875.  The  petition 
for  removal  did  not  present  that  ground.  Bee  Wooldridge  v.  MeKennay 
8  Fed.  Rep.  660. 
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DiSTEiOT  OorET — Westebn  Distbict  op  Tennessee — Apbtl 

3,  1879. 

LIENS  FOB  SUPPLIES  UNDEE  THE  STATE  STATUTE. 

1.  Liens  fob  Neces8.\bib8. — Contracts  for  necessaries  furnished  at  the 
home  port,  are  a  lien  for  ninety  days,  under  the  Tennessee  Code,  Section 
1991,  and  it  is  not  essential,  under  the  statute,  that  credit  should  he  given 
to  the  ship.  The  lien  attaches  to  all  contracts  for  the  supplies,  without 
reference  to  the  fact  whether  the  credit  was  given  to  the  vessel  or  the 
owner. 

2.  Remedy  to  Ekfobce  Lien. — ^The  remedy  for  the  enforcement  of 
the  lien  given  by  sections  8650  and  3562  of  the  Tennessee  Code,  whether 
valid  or  invalid,  does  not  defeat  the  lien  or  the  jurisdiction  of  the  Admi- 
ralty Court  to  enforce  it. 

3.  Waiteb  of  Lien. — The  taking  of  notes  for  the  debts  do  not  waive 
these  liens.  Nor  does  the  taking  of  the  deed  of  trust  to  one  of  libellants 
waive  them. 

4.  Conditional  Acceptance  of  Deed  of  Teust. — The  acceptance  of 
a  trust,  conditional  on  its  acceptance  by  other  creditoi'ls,  which  they  fail 
to  do,  excuses  the  trustee,  and  he  will  not  be  held  to  have  forfeited  his 
lien.    Contra,  Baxteb,  J.,  (on  appeal.) 

6.  C.  O.  D.  Claims  no  Liens.— Bills  of  lading,  "  C.  O.  D.,"  are  not  a 
lien  on  the  boat  to  secure  payment  of  the  money  collected  from  the  con- 
signee on  delivery  of  the  goods,  and  will  be  disallowed. 

6.  Bab  Leases  no  Liens. — ^The  bar  leases,  or  contracts  for  rent  of  the 
bar  privileges,  are  not  secured  against  breach  by  a  lien  on  the  boats,  and 
where  the  boats  were  seized  before  the  time  expired,  the  allowance  for 
the  money  paid  in  advance  will  not  be  preferred  over  other  general 
creditors. 

7.  Insurance  Pbemiums— Liens.— Premiums  of  insurance  are  a  lien 
and  will  be  so  allowed. 

8.  MoBTGAGE— Its  Rank.— A  mortgage  will  Be  paid  after  lien  claims 
and  before  general  creditors. 

9.  Priobity  of  Liens. — Supply  liens,  under  the  statute,  belong  to 
same  class  as  maritime  liens  for  supplies,  and  will  share  with  them  ard 
be  paid  in  preference  to  the  mortgage.  Insurance  premiums  on  policies 
issued  prior  to  the  mortgage  will  be  preferred  to  it,  but  those  on  poUcies 
issued  since  the  mortffase  will  be  postponed  till  it  is  satisfied. 
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10.  Repudiatinq  Trust  Deed. — The  packet  company  cannot  repudiate 
their  deed  of  trust,  and  general  creditors  may  claim  its  benefits  by  peti. 
tion  against  the  remnants. 

The  facts  were:  The  Memphis  and  Vicksbnrg  Packet 
Company  was  duly  incorporated  under  the  laws  of  Ten- 
nessee, having  its  home  office  at  Memphis. 

Three  steamers  belonged  to- it:  the  Illinois,  the  6.  W. 
Cheek,  and  the  A.  J.  White.  They  were  duly  enrolled  in 
the  custom-house  in  that  city.  The  plan  was,  (afterwards 
carried  out)  to  run  these  vessels  from  Memphis  to  Vicksburg, 
making  regular  trips,  also,  to  Helena  and  Napoleon,  Ark., 
and  stopping,  as  occasion  required,  at  the  different  landings. 
The  proof  showed  that  the  company  had  a  large  credit  and 
had  used  it  in  the  purchase  of  supplies,  making  repairs, 
etc.,  without  any  serious  question  on  the  part  of  creditors 
until  the  fall  and  winter  of  1876-1877.  The  vessels  were 
supposed  to  be  worth  between  $50,000  and  $60,000,  at  that 
time.  Becoming  somewhat  pressed  for  money,  certain 
creditors,  especially  one  N.  M.  Jones,  offered  to  aid  the 
company,'  and  ^dvised  the  drawing  up  of  a  deed  of  trust,  in 
his  favor  as  trustee — being,  as  he  then  declared,  of  the  opin- 
ion that  he  could  so  manage  the  vessels  as  to  pay  oS  the 
debts.  Accordingly,  on  the  16th  day  of  November,  1876, 
such  a  deed  was  made  to  him,  as  trustee,  for  the  purpose  of 
securing  all  creditors.  He  accepted  the  trust,  and  began  the 
running  of  the  boats,  and  so  continued  for  about  one  month. 
The  deed  was  registered  in  the  office  for  registration  of  deeds 
in  Slielby  county  and,  also,  in  the  custom-house.  This  not 
only  embraced  the  boats,  but  other  property  not  belonging 
to  the  steamers,  such  as  office  furniture,  books  and  accounts 
due  to  the  company,  an  iron  safe,  etc.,  etc.  For  years  prior 
to  the  making  of  this  deed  money  was  borrowed,  repairs 
made  and  supplies  purchased  under  the  direction  of  George 
W.  Cheek,  who  was  one  of  the  principal  owners  of  the  boats 
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and  superintendent  of  aflfairs.  The  owners  lived  in  Memphis, 
where  the  general  business  was  transacted.  Prior  to  the 
deed  of  trust  to  Jones,  the  M.  &  V.  P.  Co.  had  made  a  mort- 
gage on  the  Illinois  to  secure  J.  C.  Neeley  and  Louis 
Hanauer,  who,  at  Cheek's  request,  had  indorsed  the  com- 
pany's note  foir  $5,000,  which  they  eventually  had  to  pay. 

The  facts  seemed  to  point  to  Jones,  trustee,  etc.,  as  the 
party  who  instigated  the  filing  of  the  libels.  The  mate,  the 
engineer  of,  and  a  seaman  on,  the  G.  W.  Cheek,  caused  that 
vessel  to  be  seized  by  process  prayed  for  and  duly  issued  on 
the  13th  day  of  December,  1876.  A  tug  belonging  to 
Brown  and  Jones  brought  the  marshal  alongside  of  this  ves- 
sel, where  the  attachment  was  executed.  Turner,  one  of  the 
libellants  just  named,  was  paid  oflF  by  Jones,  trustee,  within 
three  hours  after  his  libel  was  filed.  He  swore  that  Captain 
Darragh,  one  of  the  captains  under  Jones,  requested  him  to 
swear  it  out  and  promised  *hat  he  would  be  paid  the  amount 
of  his  claims,  if  he  would  do  so.  The  deed  provided  that 
G.  W.  Cheek  should  be  paid  $50  per  week  for  his  services, 
and  if  Jones  did  not  pay  off  the  debts  by  the  Ist  day  of 
August,  1877,  on  the  request  of  any  creditor,  it  became  his 
duty  to  sell  off  one  or  all  the  boats.  Another  provision  in 
the  deed  was,  that  Jones,  "  as  said  trustee,  was  to  take  charge 
of,  manage  aijd  run  said  steamboats  in  the  trades  in  which 
they  are  respectively  engaged,  so  long  as  paying  rates  can  be 
obtained,  and  the  business  in  his  judgment  be  made  profit- 
able, with  full  power  and  control  of  the  same,  and  authority 
to  repair,  insure,  and  do  other  things  necessary  to  preserve 
the  value  and  efficiency  of  said  boats,  and  also  to  employ 
officers,  agents,"  etc. 

On  December  13,  1876,  Karr  filed  his  libel  in  the  District 

Court   against   the  A.   J.    White,   following   those   of  the 

engineer,  mate  and  seaman.     Monaghan  filed  a  libel  against 

the  G-  W.  Cheek,  on  the  21st  day  of  December,  1876;  Karr, 

25 
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against  the  Illinois,  on  the  13th  day  of  December,  1876,  and 
at  same  time  and  within  a  few  days  thereafter  the  other 
libels  (intervening)  were  filed.  Jones,  (the  trustee,)  as  surviv- 
ing partner  of  Brown  &  Jones,  filed  his  several  libels  against 
each  of  the  vessels,  on  the  20th  day  of  December,  1876, 
claiming,  as  did  other  libellants,  the  right  to  proceed  against 
the  vessels  under  the  maritime  and  State  laws  to  enforce 
liens  for  supplies  and  materials  furnished,  and  setting  forth 
particularly  his  separate  claims,  such  as  occurred  within 
three  months  prior  to  the  filing  of  the  same,  under  the  pro- 
visions of  the  State  law. 

There  was  no  allegation  in  the  libels  that  the  company,  at 
the  time  of  furnishing  supplies,  was  in  such  an  unsatisfactory 
condition,  financially,  as  that  no  prudent  man  would  give  it 
credit,  nor  that  the  boats  required  credit.  Some  of  them 
did  allege  that  credit  was  given  to  said  boats  by  saying  that 
the  items  were  charged  to  theirf.  There  was  no  allegation 
in  any  of  the  cases  of  a  special  contract  made  with  the  mas- 
ter or  owners  of  the  boats  that  supplies  were  to  be  charged 
to  them,  by  reason  of  the  fact  the  furnisher  or  furnishers  of 
such  supplies  were  unwilling  to  give  credit  to  the  company. 
Nor  did  any  of  the  libels  allege  that  there  was  a  necessity 
for  credit  to  be  given  to  the  boats.  One  of  the  libellants 
alleged  that  Cheek  said  he  should  charge,  in  one.  particular 
case,  the  bill  to  one  of  the  boats,  naming  it;  while  to  another 
he  said  he  should  so  charge  the  supplies  furnished  in  that 
case,  because  0.  wanted  to  keep  the  accounts  of  each  boat 
separate.  The  company  had  abundant  credit.  In  fact,  there 
was  no  evidence  introduced  to  show  that  it  had  been  refused 
that  at  any  time.  Karr,  one  of  the  original  libellants,  in 
giving  his  testimony,  stated  that  he  always  charged  supplies 
to  the  boat. 

In  answer  to  the  question,  whether,  when  the  parties  pur- 
chasing lived  in  Memphis  and  were  responsible,  he  was  in 
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the  habit  of  looking  to  the  owners  of  the  boat  for  pay,  he 
said  he  had  never,  in  any  instance,  given  credit  to  the  owner 
instead  of  the  boat.  He,  as  all  other  libellants,  seemed  to 
go  npon  the  idea  in  all  cases  that,  whether  the  owners  were 
responsible  or  not,  all  they  had  to  do  was  to  charge  the  goods 
to  the  boats;  and  all  the  articles  furnished  were  so  charged 
in  each  case,  according  to  the  books  and  accounts  which 
were  brought  forward,  without  any  reference  whatever  to  the 
solvency  or  insolvency  of  the  owners. 

The  lien  of  the  State  was  declared  on  in  Karr's  and  other 
libels,  as  follows,  (the  same  form  as  adopted  by  many  others.) 
"  Libellants  further  allege  and  propound  that,  by  the  statute 
laws  of  the  State  of  Tennessee,  they  have  a  positive,  express 
and  declared  lien  on  the  said  steamer,  for  all  supplies,  mate- 
rials, articles,  repairs  that  appear  from  the  said  accounts — 
herewith  filed — to  have  been  furnished  said  steamboat  within 
the  period  of  ninety  days  of  filing  of  these  libels,  which 
they  hereby  specifically  state  and  charge,"  etc. 

Two  of  Karr's  amended  libels  were  filed  March  14,  1877 ; 
another  February  26,  1877.  The  only  charges  of  insolvency 
were  made  in  his  amended  libels.  They  did  not  allege  that 
as  an  existing  fact  at  the  time  credit  was  given,  nor  was 
there  any  proof  in  the  record  to  that  effect. 

Jones,  the  trustee,  on  the  21st  day  of  December,  1876, 
presented  his  petition  in  the  District  Court,  praying  for  an 
immediate  sale  of  said  vessels  already  libelled,  in  which, 
among  other  things,  he  stated  that  he  was  "willing  to  yield 
up  his  trust,  so  far  as  he  is  concerned,  if  necessary  to  the 
purposes  of  this  court,  but  not  to  affect  or  prejudice  the 
rights  or  claims  of  any  of  the  creditors  herein,  and  he 
reserves  his  title  to  said  property,  if  necessary,  under  said 
trust,  to  sustain  the  same,  and  claims  possession."  He 
alleged  that  it  was  necessary  to  the  interests  of  all  parties 
tliat  the  boats  should  at  once  be  sold,  as  the  business  season 


388  ■  DISTRICT  COURT.  [April, 

The  Illinois,  White  and  Cheek. 

was  paeeing  away  rapidly.  To  thiB  petition  he  filed,  as  an 
exhibit,  the  following  paper,  (addressed  to  the  district  judge): 
"Toar  petitioners,  tlie  nnderaigned  creditors  of  the  steam- 
boata  A.  J.  White,  Geo.  W.  Cheek,  and  Illinois,  have  care- 
ftillj  read  and  examined  the  petition  of  N.  M.  Jones,  trustee, 
under  the  assignment  of  the  Vieksbiirg  &  Memphis  Packet 
Co.,  heretofore  made.  We  do  hereby  earnestly  advise  that 
the  said  steamboats  be  immediately  sold  upon  such  terms 
and  in  such  manner  as  the  honorable  court  may  -decree  cor- 
rect and  proper.  The  amounts  oppoeite  our  names  indicate 
and  show  the  total  Bums  of  money  due  ub  from  said  steam- 
boats. We  are  urged  to  invoke  the  immediate  action  of  the 
court  in  thiB  particular,  on  account  of  the  rapidly  increasing 
charges  and  coets  of  keeping  said  hoatB.  Experience  shows 
that  the  longer  snch  property  is  allowed  to  remain  ucneed 
and  idle  the  more  the  value  of  the  same  depreciates."  Refer- 
ence was  then  made  to  the  shortness  of  the  business  season, 
and  jn  concluBion,  they  asked  "that  aa  immediate  sale  be 
made." 

This  paper  was  Bigned  by  Karr  and  several  other  persons 

and  firms  who  had  filed  libels.     Tlie  amoant  placed  opposite 

Karr's  name  was  |11,147.57,  and  the  sum   found  following 

the   name   of  each    signer   of  the   paper,    represented   the 

amonnt  due  him,  without  reference  to  that  by  him  Btated  in 

hie  libel,  in  which  he  endeavored  to  reach  what  had  fallen 

dne  within   the  three  months   preceding   the  filing  of  the 

fame.    Karr,  himself,  in  his  own,  did  not  claim  above  $2,500. 

The  libels  in  the  main  were  brought  to  enforce  liens  for 

supplies,  repairs,  etc     But  there  were  several  other  classes 

of  claims,  which  were  sought  to  be  enforced  as  liens.     H. 

[UftD   and   John   Long   claimed    the   right   to  proceed 

st  the  vessels  by  reason  of  the  fact  that  they  had  leased 

ented,  for  the  term  of  one  year,  running  from  the  10th 

ne,  1876  to  the  10th  of  June,  1877,    »    *    •     the 

rivilecres  on  the  decks  and  cabins. 
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Besides  these,  there  were  a  number  of  libels  filed  by  insur- 
ance companies,  claiming  liens  on  the  boats  for  unpaid  pre- 
miums. There  were  otlier  claims  on  which  libels  were  filed, 
called  C  O.  D.  claims.  Many  goods  were  delivered  by  the 
steamers  at  landings  on  the  river  for  the  shippers,  the  under- 
standing being  that  the  boat  taking  them  would  collect  the 
money  on  delivery  thereof,  and  on  its  return  pay  it  over  to 
the  shipper;  but  this  last-named  agreement  was  not  ex- 
pressed in  the  bills  of  lading.  Davis,  a  witness,  who  was 
clerk  on  one  of  the  steamers,  testified  that,  as  a  general  rule, 
the  boats  charged  per  centage  for  collections,  but  in  the  par- 
ticular case  in  which  he  testified,  nothing  was  demanded  for 
such  service,  as  the  shipper  was  a  good  customer.  *  It  was 
insisted  that  these  were  contracts  of  afireightment.  The  bar 
leases,  it  was  alleged,  were  charter-parties. 

It  was  further  urged  by  Neeley  and  Hanauer,  who  inter- 
vened by  petition,  that  they  had  a  prior  liiBn  on  one  of  the 
boats — the  Illinois,  by  virtue  of  their  mortgage,  at  least,  as 
to  all  supplies  furnished  subsequent  thereto.  Several  other 
petitions  were  filed  by  general  creditors,  claiming  proceeds 
under  43d  rule. 

The  claimants  by  their  answers  denied  that  under  the 
State  or  general  admiralty  law,  any  lien  was  given  libellants 
for  supplies,  because  the  credits  were  not  given  to  the  boats 
in  strict  admiralty  sense,  nor  was  any  necessity  alleged  or 
shown  for  such  credits. 

Captaiit  Darragh,  one  of  Jones'  captains,  purchased  one 
of  the  boats,  and  the  other  two,  claimants  alleged,  were 
bought  in  by  parties  acting  in  the  interest  of  Jones,  though 
there  was  little  or  no  proof  on  this  latter  point.  The  vessels 
brought  $22,900  at  the  sale.  The  claims  proven  amounted 
to  $27,386. 

The  United  States  District  Attorney  intervened  for  the 
government,  claiming  liens  for  hospital  dues;  and  there  were 
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claims  .also  for  wharfage.  There  was  proof  to  ishow  that  the 
company,  by  Cheek,  the  superintendent,  was  in  the  habit  of 
making  notes  to  different  persons  furnishing  supplies  and 
repairs,  for  articles  so  furnished,  and  that  the  same  had  been 
so  taken.  The  proof  tended  to  show  that  the  company  was 
in  the  habit,  now  and  then,  of  borrowing  money  out  of  bank, 
and  that  in  good  seasons  the  boats  did  a  large  and  profitable 
business.  During  the  season  of  1876 — 1877  it  was  not 
good;  the  navigation  of  the  river  being  interrupted  by  ice, 
was  one  of  the  reasons. 

On  the  24th  day  of  February,  1877,  without  a  trial  of  the 
questions,  it  was  referred  to  a  commissioner  to  take  and  state 
an  account  of  the  amounts  due  different  parties,  and  to  report 
not  only  what  was  due  libellants,  but  the  character  of  their 
claims,  and  also  their  priorities  under  the  admiralty  law. 
This  report  was  made  and  filed  February  4,  1878.  The 
commissioner  reported  the  sale  of  the  boats  under  a  former 
order,  and  the  rank  of  priorities.  He  allowed,  1st,  seamen's 
wages  (these  had  already  been  paid),  the  bar  leases  and  hos- 
pital dues;  2d,  C.  O.  D.  claims;  3d,  material  men  and  sup- 
plies furnished  in  home  port.  The  fund  was  nearly  ex- 
hausted after  paying  these,  else  (as  stated  by  him)  he  would 
have  allowed,  as  next  claim,  the  mortgage  of  Neely  &  Han- 
auer,  and  afterwards  the  general  creditors.  To  this  report 
many  exceptions  were  filed  by  different  parties  on  various 
grounds.  Judge  Tbigg  heard  the  argument  on  the  excep- 
tions in  the  spring  of  1878,  but  after  the  lapse  of  nearly  a 
year  made  no  decision  upon  the  matter.  The  questions  in 
dispute  were  then  brought  before  Judge  Hammond. 

The  State  Boat  Act  is  referred  to  and  quoted  word  for 
word  in  the  opinion  of  the  court. 

The  claimants  were  represented  by  Calvin  F.  YcmcCy  W. 
W.  Murray  and  Wm,  8.  FUppin, 
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The  following  proctors  appeared  for  other  parties:  H.  Ci, 
Warinner^  H.  D.  Jordan,  Thos,  W.  Brown,  0,  P.  Lylea, 
Iluines  <b  Poaton,  Wat,  Strong,  Pierce  <&  Dix,  Weather- 
ford  <Sb  Eates,  Harris,  McKisick  dk  Tui'ley,  Adams,  Dixo^i 
db  Adams,  L.  &  E.  Lehman,  Gantt  c6  Patterson,  D.  M, 
Scales,  S.  S.  Garrett,  John  B.  Cloxigh,  Ass't  Dist.  Attor- 
ney, and  Myers  <&  Sneed. 

Mr.  JoRDAK  argued,  that  libellants  stand  before  the  court 
as  supply  and  material  men,  seeking  by  a  proceeding  in  rem 
in  admiralty  to  enforce  a  lien,  given  by  the  statute  law  of 
Tennessee,  for  articles  furnished  and  delivered  in  the  home 
port  to  the  steamboats  libelled  and  seized  within  the  ninety 
days  prior  to  the  filing  of  said  libels. 

These  supplies  consisted  of  coal,  ship  stores,  "furniture, 
repairs  and  other  articles  needed  on  the  three  steamers,  fur- 
nished upon  a  contract  with  the  masters  thereof.  These 
were  beyond  doubt  maritime  contracts.  See  The  LottoAJoanna, 
21  Wall.  598-580,  and  The  St.  Lavyrence,  1  Black,  p.  522, 
that  in  all  cases  where  the  local  law  gives  a  lien  courts  of 
admiralty  will  enforce  the  lien  upon  the  ship  in  rem.  The 
GenH  Smith,  4  Wheat.  438;  Peyrovx  v.  Howard,  7  Peters, 
324;  The  Orleans  y.Phcelms,  11  Pet.  175 ;  The  St.  Lawrence, 
1  Black,  522.  Unquestionably,  it  is  the  local  law  that  gives 
the  right,  and  such  right  is  administered  according  to  that 
law.  That  was  so  under  the  former  rule  of  1844.  Unless 
there  be  ambiguity  or' doubt,  these  liens  will  be  so  found; 
otherwise,  according  ta  the  principles  of  maritime  law.  2 
Pars.  Ad.,  324  and  cases  cited  in  note;  The  Young  Sam, 
608-610,  20  Law  Kep.;  1  Conkling's  Adm.  7-19  and  201; 
Peyr&iixY.  Howard,  7  Pet.  324;  The  St.  Lawrence,  1  Black, 
522;  The  Lottawanna,  21  Wall.  579.  And  see  Code  of  Tenn. 
See.  1991,  which  is  very  clear  and  does  not  admit  of  a 
doubtful  construction. 
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Proceeding  under  this  statute,  we  have  only  to  allege  and 
prove  that,  under  a  contract  with  the  roaster  or  owner  of  the 
vessel,  the  materials  or  articles  were  furnished  for  or  toward 
the  repairing,  fitting,  furnishing  or  equipping  said  vessels. 

The  allegations  and  proof  show  that  the  articles  were  fur- 
nished and  the  repairs  were  done  on  the  credit  of  the  vessel. 

I  insist  that  this,  however,  is  not  necessary  in  the  case  of 
material  men  enforcing  a  State  lien  against  a  vessel  in  her 
home  port,  for  articles  and  repairs  furnished  and  done  in  her 
home  port.  The  only  attempt  at  authority  for  such  a  posi- 
tion, is  an  obiter  dictum  in  the  Lottawanna,  21  Wall.  579, 
et  seq. 

The  new  12th  rule  does  not  require  that  it  shall  be  alleged 
and  proved  that  credit  was  given  to  the  boat,  nor  does  it 
require  that  we  should  allege  and  prove  that  the  owners 
were  insolvent,  and  the  supplies  and  repairs  were  necessary. 
Unless  it  should  appear  that  supplies  were  enormous  in 
amount  and  the  repairs  unreasonable,  the  presumption  of 
law  is  that  those  things,  which  appear  to  be  furnished  to  a 
vessel  under  that  head,  are  necessary,  and  the  burden  of 
proof  rests  on  the  claimants  to  show  otherwise. 

It  nowhere  appears  in  any  way,  shape  or  form,  that  Brown 
and  Jones  accepted  the  trust  deed.  This  trust  deed  is  void: 
First,  by  reserving  on  its  face  a  benefit  for  the  makers;  Sec- 
ond, it  unreasonably  prolongs  the  time  of  sale,  as  against  the 
rights  of  parties  secured  by  express  statute. 

Being  void,  there  could  be  no  legally  binding  acceptance 
under  said  trust  deed  by  any  one — not  even  by  Jones.  Bur- 
rill  on  Assignments,  255-257,  345-346.  In  the  absence  of 
proof  that  the  general  creditors  accepted  under  the  trust 
deed,  the  presumption  is  that  a  trust  deed  being  for  their 
benefit,  they  accept  the  terms  of  it  and  take  their  rights 
under  it. 

But  as  to  those  libellants,  who  furnished  supplies,  mate-< 
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rials  and  repairs  within  the  ninety  days  prior  to  the  date  of 
the  deed,  it  was  against  their  interest,  and  a  j^ositive  injury, 
for  they  were  a  favored  daes  of  creditors  under  the  State 
law.  The  presumption  arises  in  their  favor  that  they  did 
not  accept.  1 

Mr.  Vance  dwelt  particularly  upon  the  effect  of  the  trust 
deed  taken  by  Jones.  lie  said:  Jones  not  only  received  a 
delivery  of  the  deed  but  acted  under  it  for  a  month.  He 
never  declared  an  abandonment  of  the  trust  but  had  a  sale 
of  the  boats  made  under  it  by  the  court,  and  only  declared 
that,  if  necessary,  he  would  declare  an  abandonment  of  the 
trust.  He  never,  to  this  day,  filed  a  deed  to  the  property  to 
any  one. 

In  whom  did  the  property  in  these  steamboats  vest  by  the 
conveyance  in  trust?  In  N.  M.  Jones.  And  the  power  was 
coupled  with  an  interest  which,  in  the  language  of  our 
Supreme  Court,  is  irrevocable.  Milhv/rn  v.  Spofford^  4 
Sneed,  699. 

Could  the  estate  divest  by  his  mere  unwillingness  to  act? 
The  law  says  that  he  could  not  rid  himself  of  the  trust  he 
had  assumed  without  the  consent  of  the  cestuis  que  trust 
and  the  decree  of  a  court.  Jones  v.  Stockellj  2  Bland,  409; 
Cruger  v.  Halliday^  11  Paige,  814;  Breedlove  v.  Stuwp^ 
3  Yerg.  257;  4  Vesey,  100;  1  Atk.  18;  1  Jac.  &  Walk.  689. 

In  Maxwell  v.  Finnie  et  al.^  6  Coldw.  434,  our  Supreme 
Court  decide  that,  in  a  proceeding  to  remove  a  trustee,  all 
the  parties  interested  must  be  made  parties  to  it,  the  debtor, 
as  well  as  the  creditor  and  trustee.  And  so  particular  are 
the  courts  as  to  the  appointment  of  new  trustees,  that,  in 
Watkins  v.  Specht^  7  Coldw.  595,  the  court  held  that  a  court 
could  not  appoint  one,  where  the  original  trustee  died;  the 

1  Mr.  Warinner^  who  argued  all  the  questions  elaborately,  though 
requested  so  to  do,  failed  to  furnish  the  reporter  with  a  brief,  and  no  others 
were  handed  to  the  reporter,  except  the  ones  mentioned  herein. 
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heirs  of  the  dead  trastee  not  being  made  parties  to  the 
proceeding. 

Evidently,  the  provisions  of  our  code  show  that  a  trustee 
can  neither  resign  his  trust  nor  be  removed,  without  the 
interposition  of  a  court. 

Mr.  Flippin. — If  the  position  which  counsel  assume  is 
correct — that  material  men  have  a  lien  irrespective  of  any 
other  consideration,  by  virtue  of  the  State  statute  giving  a 
lien  (conceding  for  the  sake  of  argument  that  it  does  give 
such  a  lien)  then  a  State  lien  is  higher  than  a  maritime  lien 
in  a  home  port.  Yet  how  anomalous  this  would  be,  for  the 
courts  decide  that  liens  of  material  men,  claiming  under  the 
general  maritime  law,  are  to  be  preferred  over — what  are  by 
some  called — quasi  maritime  liens  uuder  State  statutes.  The 
John  T.  Moore^  3  Woods,  61.  To  state  the  proposition  is 
to  refute  it.* 

Counsel  ask  of  what  benefit  is  it  for  them  to  go  into  the 
admiralty  court,  if  the  law  is  as  I  contend.  The  answer  is 
easy.  A  sale  of  the  vessel  under  the  State  law  gives  no  good 
title;. besides,  it  is  necessary  to  apply  by  petition  to  the  cir- 
cuit judge  to  obtain  permission  to  have  an  attachment  to 
issue,  which  he  will  only  grant  upon  good  cause  shown.  This 
of  itself  involves  delay,  whereas  in  the  admiralty  all  that  has 


1  See  what  is  said  in  TheE.  A.  Barnardy  2  Fed.  Rep.  p.  721.  Speaking 
of  priority  as  between  maritime  and  State  liens,  Bctleb,  J.,  says:  "  They^ 
the  latter,  are  qttasi  maritime,  have  unifoi:mly  been  so  considered  by  the 
courts,  and  are  recognized  and  allowed  only  after  all  maritime  liens 
proper  are  paid.  The  creditors  holding  them  are  citizens  of  the  State, 
and  it  is  provided  to  direct  the  order  in  which  their  claims  shall  be  paid. 
To  allow  State  legislation  a  greater  effect  would  be  to  concede  the  right 
to  alter  and  change  the  maritime  law  of  the  nation  in  a  most  material 
respect.  The  right  to  so  change  and  alter  has  been  most  emphatically 
denied,  (as  in  principle  it  must  be,)  whenever  the  subject  has  beeo  men- 
tioned. The  Lottawanna,  21  Wall.  580;  The  St  Lawrence,  1  Black,  522; 
and  other  cases  therein  cited. 
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to  be  done  is  to  draw  a  libel,  give  security,  and  the  process 
issues.  And  this  is  what  Judge  Bradley  means  when  he 
speaks  of  "obstructions  and  embarrassments''  arising  under 
the  State  liens.  The  LoUawanna^  21  Wall.  579.  The  new 
12th  rule  gives  its  own  meaning  in  clear  language.  No 
intention  is  manifested  to  put  home  and  foreign  ports  in  the 
same  rank.  Nor  to  make  liens,  enforceable  in  home  ports, 
equal  to  admiralty  liens,  but  simply  to  provide  that,  as  in  a 
foreign  port  a  libel  may  be  filed  if  according  to  the  rules  of 
the  maritime  law,  the  same  thing  may  be  done  in  the  home 
port  when  conformable  to  admiralty  rules.  No  other  change 
was  intended.  The  presumption  of  credit  was  not  altered, 
nor  the  necessity  for  the  same.  Need  it  be  said  that  if 
Congress  was  by  act  now  to  place  home  and  foreign  liens  on 
a  basis  of  equal  rank,  that  the  rules  of  the  admiralty  as  to 
credit  and  necessity  for  credit  would  still  apply? 

Congress  may  regulate  liens,  the  Supreme  Court  may  pro- 
vide rules,  but  the  general  admiralty  law  is  and  will  continue 
to  be  part  and  parcel  of  any  system  that  may  be  adopted. 
Liens  wOl  never  be  given  where  no  necessity  for  credit 
exists. 

These  libellants  had  a  right  under  the  State  law  to  seize 
these  boats — no  one  questions  that;  but  they  give  credit  only 
to  the  owners  in  such  cases  and  not  to  the  boats.  See  case  of 
E,  S.  Waggoner  et  al,j  South.  L.  Eev.,  vol.  3,  No.  4;  10 
Heipk.  503;  where  Judge  Freeman  puts  his  decision  on  the 
ground  that  the  State  proceeding  is  not  in  rem^  but  against 
the  owners  of  the  boat,  citing  Iline  v.  Trevor^  4  Wall.  556; 
The  Moses  Taylor,  4  Wall.  424;  and  The  Belfast,  7  Wall. 
G24;  and  showing  wherein  our  statute  differs  from  other 
State  acts  which  recognize  proceedings  in  rem  under  State 
statutes.  According  to  our  statute  in  State  practice,  after 
judgment  had  against  the  owner,  an  execution  issues  against 
his  property,  and  can  be  levied  upon  the  boat  attached,  or 
anything  else  the  owner  has.     See  10  Heisk.  503. 
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In  the  admiralty  such  liens,  as  we  have  already  said,  cannot 
be  enforced  unless  the  credit  is  given  to  the  boat,  and  not  to 
the  owner.  The  rule  is,  whether  there  is  a  lien  capable  of 
being  enforced  or  not,  the  owner  is  always  bound,  but  the 
ship  is  a  distinct  person  and  cannot  be  bound  at  all,  unless 
credit  is  given  to  that,  and  not  to  the  owners.  14  Am.  Law 
R.  p.  84,  per  Miller,  J. 

This  same  judge  (same  case,)  gives  the  test  of  credit,  lie 
says:  "That  is  determined  by  the  intention  of  the  party  at 
the  time  of  giving  it."  Acting  upon  this  rule,  and  referring 
to  the  libels  and  proof,  it  will  be  readily  perceived  that  none 
of  the  articles  furnished  were  upon  the  credit  of  the  boats 
in  the  admiralty  sense.  For  many  of  these  notes  were  taken, 
while  in  others  there  is  no  allegation  of  credit  being  given 
to  the  vessel,  and  certainly  no  proof.  The  allegations  of 
credit,  when  made,  rest  simply  upon  the  fact  as  to  how  the 
charges  were  made  upon  the  books. 

Liens  are  discouraged,  and  are  in  no  case  acquired,  by 
material  men,  when  the  owners  are  present,  unless  the  former 
are  insolvent,  or  tlie  credit  necessarily  is  given  to  the  vessel. 
19  How.  359;  20  How.  393;  22  How.  129;  23  How,  193; 
and  Taylor  v.  Cowinonwealih^  13  A.  L.  Reg.  502.  It  would 
seem  that  these  principles  are  too  well  settled  to  admit  of 
argument.  If  it  were  shown  that  the  Mem.  &  Vicksbiirg 
Packet  Co.  was  insolvent  at  the.  time  the  supplies  were  fur- 
nished and  was  refused  credit,  or  was  in  such  financial  ditii- 
culties  that  no  prudent  man  would  credit  it,  such  fact  would 
go  far  towards  making  out  a  case  against  the  vessels.  But 
no  grounds  like  these  are  alleged  in  any  of  the  libels,  unless 
the  exception  be  in  the  amended  ones  of  Karr,  filed  February 
26  and  March  14,  1877,  which  declare  that  the  company  was 
insolvent  at  the  time  the  supplies  were  furnished;  but  they 
do  not  allege  this  as  a  ground  for  necessity  of  credit  It 
was  clearly  an  after  thought,  and  the  ninety  days  had  already 
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barred  nearly  all  the  items  of  the  account.     Neither  was 
there  proof  that  such  insolvency  existed,  nor  of  any  necessity 

for  credit  at  that  time. 

Credit  must  be  given  to  the  boat  before  the  lien  attaches. 

And  this  onght  to  be  the  law  for  the  plainest  reasons.     If  it 

were  otherwise,  unscrnpulons  creditors  conld  make  out  and 

present  unjust  bills,  and  if  not  settled  upon  the  spot,  threaten 

the  boat  with  a  libel;  or  becoming  offended  with  the  owners 

for  some  petty  difference,  such  as  a  transfer  of  their  custom 

to  another  house,  or  for  some  other  interested  motive,  would 

have  it   in  their  power  just  at  the  moment  of  sailing,  to 

seriously  embarrass  the  movements  of  a  yessel.     More  than 

that — if  some  shrewd  person  should  ingratiate  himself  into 

the  confidence  of  a  few  larger  creditors,  he  might  compel  an 

assignment  at  almost  any  time,  as  that  would  be  deemed 

better  by  the  owners  than  to  be  libelled  at  an  inauspicious 

moment  with  ruin  staring  them  in  the  face. 

I  contend  that  this  State  gives  at  least  only  a  doubtful 
lien.  And  this  court,  not  the  State  Court,  is  to  construe  that 
lien.  In  this  particular  case,  in  the  absence  of  other  reasons, 
it  becomes  necessary. 

Judge  Tvulkt  declared  in  5  Sneed,  391,  that  the  proceed- 
ing contemplated  by  the  statue  is  against  the  boat,  ♦  *  * 
it  is  required  to  be  against  the  owners  of  the  boat  *  *  * 
but  not  for  the  purpose  of  enforcing  satisfaction  of  the  debt 
by  a  judgment  against  them  personally. — A  State  cannot 
execute  a  process  in  rein  by  proceeding  against  the  boat  as  a 
boat,  for  that  contravenes  the  doctrine  in  The  Hine  db  Tre- 
voVy  The  Belfast^  and  The  Moses  Taylor.  Judge  Free- 
man's construction  of  this  statute  has  already  been  given, 
the  opposite  of  that  of  Judge  Turley. 

According  to  the  former  ruling  the  statute  would,  in  effect, 
amount  to  concurrent  jurisdiction  with  the  admiralty  court, 
while  in  the  latter  the  proceeding  would  be  a  mode  of  simply 
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bringing  the  owner  into  the  State  Court  for  the  purpose  of 
compelling  him  to  give  security  for  his  debt.  It  will  be 
seen  that  it  would  be  unsafe  for  the  admiralty  in  causes  of 
this  kind  to  accept  the  construction  of  the  Supreme  Court 
of  the  State.  Having  exclusive  jurisdiction  it  has  the  ex- 
clusive right  to  construe  this  class  of  statutes,  and  should 
not  abandon  that  prerogative.  It  is  to  fix  the  limits  of  State 
action  with  reference  to  its  own  jurisdiction,  and  not  for  the 
highest  court  of  the  Sitate  to  do  that  for  itself.  While  this 
court  will  follow  the  interpretation  of  a  local  statute  given 
by  the  Supreme  Court  of  a  State,  it  never  follows  such  laws, 
or  the  construction  of  laws  in  a  State  as  interferes  with  its 
own  jurisdiction  or  with  the  general  law.  And  this  applies 
to  cases  in  common  law,  equity  and  admiralty  equally.  See  21 
Black,  418;  8  How.  495;  16  Pet.  1;  16  Pet.  495;  13  How.  218; 
4  How.  358;  Watsoti  v.  Tarpley,  18  How.  517.  i  The  con- 
struction of  an  old  English  statute  by  a  State  Court  does  not 
bind  this  court.  Construction  of  the  statute  of  limitations  by 
the  highest  court  of  a  State  does  bind,  .but  where  the  statute 
of  21  Jac.  1,  ch.  6,  is  only  partially  altered,  the  construction 
of  the  statute  by  the  State  Court  as  to  the  altered  parts  binds, 
but  not  as  to  the  general  terms  of  the  statute.  This  court 
is  bound  only  by  constructions  of  State  Courts  as  to  local 
laws,  but  not  by  constructions  of  laws  or  statutes  which  are 
in  general  acceptation.  Clearly,  therefore,  the  construction 
of  a  State  Court  as  to  the  words  "fitting,"  "furnishing,"  and 
"equipping,"  when  applied  to  boats,  does  not  bind  this  court, 
for  these  are  words  that  peculiarly  and  exclusively  pertain  to 
commerce  and  navigation. 

Now  it  is  not  insisted  here  that  the  State  can  give  the 
statutory  lien  upon  any  other  than  a  maritime  contract.  •  The 
first  part  of  the  statute,  fixing  a  lien  upon  "building,"  etc., 
does  not  figure  here.     The  contention  is.  What  do  the  words 


Sandford  v.  PortsmoutTi,  in  this  yolume. 
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immediately  following  mean?  "Materials  or  other  articles 
furnished,  for  or  towards  the  repairing,  fitting,  furnishing  or 
equipping  such  boat."  It  includes  evidently  such  materials 
or  articles  as  are  used  in  furnishing,  fitting,  or  equipping  the 
boat  at  the  beginning  of  its  career,  and  afterwards  such 
materials  as  are  used  in  repairing  it.  See  Roach  v.  Chap- 
man,  22  How.  129,  (and  Edwards  v.  Elliot,  21  Wall.  532,) 
where  it  is  ruled  that  furnishing  an  engine — or  fitting  the 
boat  with  an  engine — was  not  a  maritime  contract^  Mate- 
rials towards  fitting,  furnishing  or  equipping  a  boat  are 
clearly  not  maritime  contracts,  for  these  relate  exclusively 
towards  finishing  the  boat.  They  are  simply  land  contracts. 
If  the  libels,  founded  on  the  statute,  are  good  for  anything, 
only  those  which  are  for  repairs  and  material  therefor  fall 
within  the  favored  class.  "Equip,"  when  applied  to  a  ship, 
means  to  dress  it,  to  furnish  it  with  a  complete  lot  of  articles 
necessary  to  it,  qua  ship.  "Furnish,"  is  in  this  connection, 
to  fit  up,  to  equip.  "Fit,"  refers  in  nautical  language  to 
furnishing  a  ship  with  men  and  necessary  tackle,  equipage, 
etc.  In  certain  cases  "furnish"  may  mean  more;  not  so 
here. 

But  to  settle  this  matter  beyond  dispute — the  caption  to 
the  act  of  1833,  carried  into  the  code  sec.  1991,  is  as  follows: 
"  An  Act  for  the  Benefit  of  Mechanics."  If  it  is  still  the 
law  that  the  caption  of  an  act  is  a  part  of  it — if  that  is  the 
key  to  unlock  and  disclose  the  intent  of  the  legislature — 
then  it  is  plain  that  only  builders  and  repairers  and  materials 
for  repairs  were  to  be  favored.  The  original  act  is  repeated 
almost  word  for  word  in  section  1991.  That  reads  as  follows: 
"Whenever  a  debt  shall  be  contracted  by  the  master,  owner, 
agent  or  consignee  of  any  steam  or  keel  boat,  within  this 
state,  by  and  on  account  of  any  work  done,  or  materials  or 
articles  furnished  for,  or  towards  the  building,  repairing,  fit- 
ting, furnishing,  or  equipping  such  steam  or  keel  boat,  shall  be 


400  DISTRICT  COUET.  [April, 

— — — * -   - 

The  Illinois,  White  and  Cheek. 

a  lien,"  etc., — the  rest  of  the  section  precisely  as  in  sec.  1991. 
The  word  "consignee"  is  left  ont,  but  the  sense,  idea,  and 
intention  are  the  same  as  in  the  original  act. 

When  we  look  at  the  Tennessee  Act  we  see  that  there  is  no 
intention  to  establish  a  lien  In  favor  of  maritime  contracts, 
nor  a  lien  of  a  maritime  nature,  but  its  object  is  simply 
and  solely  to  secure  any  one  who  might  perform  work  on  a 
boat  and  furnish  materials  or  articles  towards  building,  re- 
pairing, fitting,  furnishing  or  equipping  any  keel  or  steam 
boat,  or  for  supplies  or  wages  doe  to  hands.  The  legislature 
did  not  intend  to  give  these  parties  any  priorities  over  com- 
mon law  liens,  as  is  clearly  manifested  by  the  eighth  section 
of  the  act.  Here  is  in  fact  a  distinct  announcement  that  such 
a  provision  or  lien  does  not  possess  the  characteristics  of  a 
maritime  or  quasi-maritime  lien.  And  it  would  be  diflBcult 
to  enforce  such  a  lien  against  boats  under  the  new  12th 
Rule,  it  falling  in  that  class  of  State  liens  which  could 
with  great  difiiculty  be  enforced  and,  perhaps,  not  at  all,  in 
some  cases,  in  the  admiralty. 

Tlie  bar  leases  are  in  no  sense  maritime  contracts.  They 
are  not  cliarter-parties,  no  particular  part  of  the  ship  being 
specified ;  nor  are  they  contracts  of  affreightment,  because 
such  are  made  to  take  goods  on  at  a  certain  place  to  be  de- 
livered at  a  certain  other  place.  They  have  no  necessary 
connection  with  commerce  or  navigation.  Besides  these 
leases  were  assigned,  and  the  lien  is  personal.  See  Am.  Law 
Times,  vol.  14,  April,  1877;  Morris  v.  McCnllough,  S.  0. 
Pa.,  Feb'y  22,  1877;  The  A.  D.  PatcUn,  12  Law  Rep.  21; 
Rejypert  v.  RoVmson^  Taney's  Decisions,  492-498;  The 
George  Nicholaus^  Newberry,  449;  The  ^olian^  1  Bond 
2G7;  The  Freestone,  2  Bond,  234-242;  Fierson  v.  Tinkler, 
36  Me.  384-386;  23  Me.  282;  40  N.  H.  511;  5  English, 
(Ark.)  411.  There  are  only  two  cases  looking  the  otlier 
way;  The   Boston,  Blatch.  &  How.  325,  and   the  General 
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Jdckson^  2  Sjjrague,  554;  but  very  peculiar  circumBtances 
Burrounded  them. 

The  conclusion  is  reached  that  there  are  no  liens — neither 
maritime  nor  State — that  can  be  enforced  here  by  the  libels, 
and  therefoi-e  they  should  be  dismissed  with  costs. 

If,  however,  the  Court  should  think  the  giving  of  credit 
to  the  vessels  was  not  necessary  in  order  to  change  the  ves- 
sels— still  the  State  lien  does  not  cover  more  than  the  repairs 
—  say  $1,500.  Unpaid  premiums  of  insurance  are  not, 
upon  principle,  liens,  but  if  it  shall  be  thought  proper  to 
follow  the  ruling  in  The  Dolphin^^  (approved  with  a  reserva- 
tion to  hereafter  differ,)  by  Judge  Swayne,  there  would  be  a 
charge  on  the  registry  of  $1,500  more.  The  0.  O.  D. 
claims  are  not  liens.  They  somewhat  reseinble  contracts 
falling  witliin  the  express  business,  but  lack  certain  constit- 
uents. Perhaps  they  may  be  more  properly  classed  under 
the  head  of  banking  or  collecting — certainly,  they  are  not 
purely  maritime,  or  necessarily  connected  with  commerce  or 
navigation.  Under  the  authority  of  Kemp  v.  Gaughtry  et 
aL^^  11  Johns.  107,  the  owners  would  be  clearly  liable  at 
common  law,  but  not  so  the  ship.  Had  the  master  signed  a 
bill  of  lading  covenanting  to  return  the  money  when  col- 
lected, there  is  no  doubt  the  vessel  would  have  been  bound 
because  this  would  have  been  within  his  authority,  but  not 
so  as  to  collecting  the  money.  He  had  no  authority  for  that 
to  bind  the  ship.  He  entered  into  no  agreement  to  do  either 
the  one  or  the  other. 

The  claim  of  Neely  and  Hanauer  is  a  legal  lien.  Tliey 
have  come  in  by  petition  under  the  43d  Rule,  claiming 
proceeds  in  the  registry  to  the  amount  of  $5,000,  which 
arose  from  sale  of  The  Illinois.     They  are  entitled  to  that 
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sum,  and  the  claimants  willingly  agree  that  it  shall  be  paid. 
This  with  the  two  other  claims,  if  allowed  as  liens,  will  swell 
the  amount  to  he  taken  out  of  the  registry  to  $8,000. 

I  have  not  gone  into  the  question  of  priority  between 
mortgagees  and  material  men,  because  I  do  not  think  the 
latter  here  have  any  lien. — The  authorities  are  conflicting, 
but  the  weight  seems  to  be  in  favor  of  the  material  men. 
2  Hughes,  123;  2  Biss.  253;  1  Brown's  Adm.  204,  denying 
The  Grace  Greenwood^  2  Biss.  131;  Francis  v.  The  Hannson^ 
1  Saw.  373;  The  Circassian^  1  Ben.  129.  But  while  they 
have  priority  over  a  lien  under  the  State  laws,  it  does  not 
relate  back  so  as  to  give  that  priority.  See  1  Brown's  Adm. 
204;  The  Paragon^  1  Ware;  The  Minnie^  6  Am.  Law 
R  328;  27  Ohio,  350;  Scott's  Case,  1  Abb.  U.  S.  342;  The 
G.  C,  Morris^  2  Abb.  U.  S.  164 ;  and  see  The  Mary,  1  Paine, 
180.     There  are  other  cases  to  the  same  point. 

This  is  no  court  of  bankruptcy  or  insolvency,  and  it  is  de- 
cided in  The  Zottawanna,  20  Wall.  221,  and  The  Edith,  4  Otto, 
519,"  that  the  proceeds  arising  from  the  sale,  if  unaffected  hy 
lien,  become  by  operation  of  law  the  absolute  property  of  the 
owner — citing  2  Sumn.  443;  5  Pet.  675;  Browning  &  Lush. 
87-91;  2  Cliff.  448;  6  Wall.  30.  The  admiralty  court  is 
invested  with  no  jurisdiction  to  distribute  such  property  of 
the  owner  any  more  than  any  other  property  belonging  to 
him.  Where  there  is  an  application  under  the  43d  Rule  for 
remnants,  and  the  owner  does  not  oppose,  such  may  be  paid 
out — not  otherwise. 

Messrs.  Humes  &  Postok:  On  a  correct  construction  of 
the  Tennessee  statutes  creating  this  lien,  the  priority  between 
a  mortgage  and  home  claims  for  supplies,  materials,  etc.,  is 
determined  by  the  order  of  time  in  which  the  registration  of 
the  mortgage  and  the  creation  of  the  home  claims  occurred. 
Claimants  under  the  State  lien  were  not  intended  by  the 
legislature  to  have  priority  over  common  law  liens,  which  is 
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shown  by  the  eighth  section  of  the  act,  providing  "  that 
where  there  are  prior  liens  on  said  boats  by  judgments  ob- 
tained by  the  general  creditors  of  the  owners,  it  shall  be  the 
duty  of  the  sheriff  to  attach  such  boat,  subject  to  such  prior 
liens,  and  only  the  surplus  over  snch  prior  lien  shall  be  paid 
into  court  for  distribution." 

The  requirements  of  this  section  unmistakably  show  that 
the  Lesrislature  did  not  intend  to  create  a  lien  of  the  nature 
and  character  of  a  maritime  lien,  for  here  they  expressly 
make  the  lien  they  are  creating  subject  to  a  judgment  lien 
of  general  creditors  of  the  owners  in  a  common  law  court. 
An  express  negation  of  this  lien  possessing  the  nature  of  a 
maritime  lien  is  contained  in  the  statute.  The  statutory 
lien  is  given  by  the  same  terms  to  builders,  material  men, 
and  mariners  (hands),  and  puts  them  all  on  the  same  footing, 
not  preferring  mariners'  wages  ba  a  court  of  admiralty,  but 
compelling  them  to  share  pro  rata  with  builders  and  all 
others  entitled  to  the  statutory  lien; 

The  lien  given  by  the  State  statute  is  to  be  enforced  in 
accord  with  the  construction  of  the  statute  by  a  local  law. 
The  LoUawanna,  21  Wall.  578;  The  Ediths  4  Otto, 
518. 

On  preference  between  mortgagees  and  material  men  and 
waiver  the  following  cases  were  referred  to  and  discussed: 
1  Abbott,  U.  S.  E.  336;  ScoU's  Case,  1  Newb.  176;  2  Biss. 
131;  The  Skylark,  2  Biss.  R  251;  6  Bissell,  369  {The  Kate 
Hinchmaii)\  Miller  v.  Alice  Getty  (contained  in  this  vol- 
ume); 1  Brown's  Ad.  R.  202;  2  Pars.  Ship,  and  Ad.  152; 
Brig  Nestor,  1  Sumn.  87;  12  Wheat.  6-11;  2  Hagg.  136;  7 
Peters,  345;  1  Black.  532;  3  How.  573;  1  Bond,  190; 
1  New.  186;  7  Heisk.  612;  Id.  617;  2  Hum.  248;  2 
Head,  128;  3  Hum.  616;  Mart  &  Yerg.  309;  9  Penn.  St. 
203. 
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Hammond,  J. — The  first  question  in  this  case  arises 
out  of  the  claim  to  a  lien  by  those  parties  who  have  fur- 
nished supplies,  materials,  and  repairs  at  Memphis,  the 
home  port  The  lien  is  claimed  under  a  State  statute,  which 
reads  as  follows:  "Any  debt  contracted  by  the  master, 
owner,  agent,  or  consignee  of  any  steam  or  keel  boat,  within 
this  State,  on  account  of  any  work  done,  or  materials  or 
other  articles  furnished  for  or  towards  the  building,  re- 
pairing, fitting,  furnishing,  or  equipping  such  boat,  or 
for  any  wages  due  to  the  hands  of  the  same,  shall  be  a 
lien  upon  such  boat,  her  tackle  and  furniture,  to  con- 
tinue for  three  months  from  the  time  said  work  is  fin- 
ished, or  said  materials  or  articles  furnished,  or  said  wages 
fall  due,  and  until  the  termination  of  any  suit  that  may 
be  brought  for  said  debt."  Tenn.  Code,  (T.  &  S.)  sec. 
1991. 

.  There  may  be  incongruity  in  the  doctrine  that,  an  Admi- 
ralty Court  possessijig  under  a  grant  in  the  Constitution  of 
the  United  States  exclusive  jurisdiction  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction  (Rev.  Stat.  sec.  563, 
sub-seo.  8),  shall  find  any  rule  of  conduct  in  a  statute  of  a 
State;  it  is  not,  however,  anomalous  when  we  consider  that 
the  Federal  courts  often  find  themselves  in  other  depart- 
ments of  the  law,  administering  rights  and  rules  of  property 
having  no  other  foundation  than  State  statutes  or  local  cus- 
tom. But  whether  incongruous  or  not,  it  is  now  the  settled 
law  of  this  court  that  "so  long  as  Congress  does  not  inter- 
pose to  regulate  the  subject,  the  rights  of  material  men  fur- 
nishing necessaries  to  a  vessel  in  her  home  port  may  be 
regulated  in  each  State  by  State  legislation."  And,  "The 
District  Courts  of  the  United  States  having  jurisdiction  of 
the  contract  as  a  maritime  one,  may  enforce  liens  given  for 
its  security,  even  when  created  by  the  State  laws."  The 
Lottawanna^  21  Wall.  558,  580;  NoHon  v.  SwitzeVy  93  U.  S. 
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355,  366.  And  it  is  just  as  well  settled  by  the  same  cases 
and  prior  adjudications  that  for  material  men"  furnishing 
necessaries  to  a  vessel  in  her  home  port  by  the  general  mar- 
itime law  of  the  United  States  there  is  no  Hen,  other  than 
such  as  is  given  by  the  local  law.  Id.  The  Edith^  94  U.  S. 
518. 

This  is  now  a  principle  of  our  maritime  law  too  firmly 
established,  whether  correctly  or  not,  to  admit  of  further 
controversy  in  the  inferior  courts.  It  would  be  profitless  to 
follow  the  perplexities  of  this  subject  by  any  attempt  to  rec- 
oncile the  cases,  or  the  criticisms  t])at  have  been  made  upon 
them.  5  Am.  Law  Kev.  581;  7  Id.  1;  9  Id.  638;  6  Am. 
Law  Keg.  596,  note;  7  Id.  613;  14  Id.  593;  18  Albany  L. 
J.  191.  Nor  need  we  consider  any  difiiculties  which  may 
arise  in  practice  as  having  any  influence  here  to  limit  the 
rule  laid  down  for  our  government  in-  the  matter.  Until 
Congress  does  legislate,  the  courts  mjist  wrestle  each  with 
the  demon  of  its  own  distraction,  and  follow  that  of  the 
Supreme  Court  whithersoever  it  shall  go^  deciding  each  case 
as  it  arises  according  to  its  own  circumstances.  The  Theo- 
dore Perry ^  8  Cent.  L.  J.  191. 

It  is  argued  by  the  learned  counsel  for  the  claimants,  with 
great  confidence,  and  the  argument  is  pressed  with  the  ear- 
nestness of  conviction,  that,  because  by  the  general  maritime 
law  no  lien  for  supplies  exists,  whether  in  a  home  or  foreign 
port,  unless  credit  he  given  to  the  vessel^  it  is  not  competent 
for  the  Legislature  of  the  State  to  expand  the  lien  and  give 
any  more  enlarged  right.  It  is  said  that  this  State  statute 
must  be  construed  as  if  it  read,  "any  debt  contracted  by  the 
master,  etc.,  and  when  the  credit  is  given  to  the  vessel,  shall 
be  ^  li^n,  etc." 

Much  proof  has  been  introduced  by.  both  sides.  On  the 
one  hand  to  prove  that  credit  was  in  fact  given  to  these  ves- 
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Bels,  a^d  on  the  other  that  it  was  not.  The  result  of  it  all 
13,  that  if  it  is  necessary  to  the  existence  of  the  lien  to  show 
thai;  credit  was  given  to  these  vessels  in  the  sense  of  the  gen- 
eral maritime  law,  I  have  no  doubt  the  proof  falls  short  of 
such  a  showing,  and  that  it  does  show  that  this  company  had 
abundant  credit  at  home,  where  the  supplies  were  furnished, 
to  have  procured  them  without  reference  to  any  lien.  The 
presumption  of  law  is  that  they  were  procured  on  the  credit 
of  the  owner  when  furnished  in  the  home  port,  and  I  think 
the  proof  does  not  rebut  that  presumption.  At  all  events, 
I  shall  assume,  for  the  purposes  of  this  judgment,  that  such 
is  the  state  of  proof. 

But  I  do  not  think  it  at  all  essential  to  the  lien  that  the 
credit  should  have  been  given  to  the  vessels.  The  statute 
does  not  say  so,  and  it  would  be  an  interpolation  to  attach 
any  such  condition  to  it.  Ordinarily  it  would  seem  clearly 
within  the  power  of  %  legislature,  authorized  to  legislate  on 
.  the  subject  of  maritime  law,  to  exercise  the  same  freedom  of 
enactment  that  it  possesses  over  other  subjects,  and  prescribe 
the  limitations  of  the  statute  according  to  its  will.  If  the 
States  have  left  to  them  any  power  of  legislation  (and  this 
we  cannot  now  doubt),  having  for  its  object  the  security  of 
maritime  contracts  by  providing  liens  for  them,  it  necessa- 
rily follows  that  there  is  no  limitation  to  the  power  except 
such  as  is  found  in  the  State  or  Federal  Constitutions. 
That  it  may  create  a  lien  is  manifest,  for  in  this  very  class 
of  cases,  it  having  been  determined  that  by  the  general  law 
there  is  no  lien,  the  narrow  one  insisted  on  by  the  claimants 
here  is  as  much  a  creation  as  the  broader  one  claimed  by  the 
libellants.  It  will  not  do  to  look  to  the  continental  mari- 
time law  of  Europe,  or  other  countries,  to  find .  limitationa 
on  the  power  of  the  Legislature  of  the  State  of  Tennesaee. 
Granted  that  by  that  law  no  lien  exists  for  supplies  unless 
credit  is  given  to  the  vessel,  non  constat  that  a  lien  may  not 
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be  created  by  competent  legislative  action,  which  dispenses 
with'  the  limitation  as  to  credit,  or  rather  creates  a  lien  with- 
out reference  to  that  fact.  It  would  not  be  denied  that  the 
legislative  authorities  of  continental  Europe,  from  which  it^ 
is  said  this  lien  is  derived,  might  alter  it  and  declare  a  lien 
in  cases  where  credit  was  given  to  the  owner;  then  why  may 
not  the  Legislature  of  Tennessee  do  likewise,  particularly 
since  it  has  been  finally  determined  that,  as  to  this  lien,  the 
general  maritime  law  is  not  in  force  in  this  country?  Not 
being  recognized  here,  it  seems  to  me  we  cannot  regard  it  as 
furnishing  in  its  limitations  any  principle  of  construction 
for  our  own  laws,  and  that  we  may  regulate  the  lien  as  we 
please. 

But  this  is  said  to  be  a  jurisdictional  question,  and  that 
the  necessity  for  construing  this  statute  as  giving  alien  only 
where  credit  is  given  to  the  vessel  arises  out  of  the  constitu- 
tional restriction  of  our  jurisdiction  to  "cases  of  admiralty 
and  maritime  jurisdiction."  (Const.  U.  S.  Art.  3,  Sec.  2.) 
It  is  argued  that  unless  credit  is  given  tc  the  vessel  it  is  not 
a  maHtime  lien,  and  therefore  not  within  the  Constitutional 
grant. 

This  is  the  question  over  again  which  has  become  chronic 
in  the  courts  of  admiralty,  namely,  whether  we  are  confined 
to  the  maritime  law  as  it  existed  when  the  Constitution  was 
adopted,  or  may  expand  the  jurisdiction  to  meet  the  wants 
of  commerce  and  navigation,  and  so  keep  pace  with  the 
growth  of  civilization.  The  Supreme  Court  have  time  and 
again  ruled  that  this  clause  in  the  Constitution  is  not  to  be 
so  strictly  construed  as  to  defeat  the  capacity  for  expansion, 
and  that  we  are  not  limited  to  either  the  maritime  law  of  the 
civilians  or  that  of  our  mother  country.  Ex  parte  Easton^ 
95  U  S.  70. 

The  development  of  this  view  of  admiralty  jurisdiction,  in 
the  face  of  much  prejudice,  is  one  of  the  most  interesting 
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examples  of  the  elasticity  of  our  laws  in  accommodating 
themselves  to  the  exigencies  of  our  progress  as  a  people. 
See  18  Alb.  Law  Journal,  191,  and  5  Am.  Law  Eev.  581, 
where  the  cases  are  grouped,  and  Hine  v.  Trevor,  4  Wall. 
562. 

There  is  no  limitation  of  the  legislative  power  to  be  im- 
plied from  this  restriction  on  the  judicial  power.  Whether 
legislative  control  of  the  subject  is  vested  in  Congress  or  in 
tlie  State  legislatures,  concurrently  in  both,  or  partly  in  one 
and  partly  in  the  other,  it  is  absolute;  and  whether  we  look 
to  the  one  source  of  legislation  or  both  in  a  given  case,  the 
judicial  power  is  competent  to  afford  a  remedy  to  enforce 
whatever  rights  it  may  be  found  the  Legislature  has  created. 
It  is  sufficient  for  our  purpose  here  that  the  highest  court, 
having  charge  of  the  jurisdiction,  has  said  that,  as  to  this 
lien,  by  whatever  name  you  call  it,  which  secures  a  maritime 
contract,  the  States  may  legislate  and  this  court  enforce  the 
legislation.  Ex  paHe  McNiel,  13  Wall.  236-243;  The 
Lottawanna^  supra;  Norton  v.  Switzer,  supraj  and  the  cases 
cited  in  5  Am.  Law  Rev.  614.  It  seems  to  me  not  inappro- 
priate to  call  any  lien  which  secures  a  maritime  contract, 
whether  given  by  the  "venerable  law  of  the  sea"  or  by  a 
statute  passed  to  create  it,  a  maritime  lien,  and  in  this  sense 
it  would  satisfy  the  terms  of  the  constitutional  grant,  and 
proceedings  to  enforce  it  would  be  a  case  of  "  maritime  ju- 
risdiction." 5  Am.  Law  Rev.  603,  613;  4  Am.  Law  Reg. 
599.  But  as  I  understand  it  the  jurisdiction  does  not  depend 
upon  the  lien,  whether  maritime  or  statutory,  but  solely 
upon  the  character  of  the  contract  itself,  irrespective  of  the 
lien.  If  the  contract  be  maritime,  this  court  has  jurisdic- 
tion to  enforce  it,  proceeding  either  in  personam  or  in  rem, 
as  the  case  may  require.  It  is  true  that  in  the  case  of  Ed- 
wards v.  Elliott,  21  Wall.  556,  the  court  say  that  "State 
Legislatures  have  no  authority  to  create  a  maritime  lien;  uoj 
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can  they  confer  any  jurisdiction  upon  a  State  court  to  enforce 
such  a  lien  by  a  suit  or  proceeding  in  rem^  as  practiced  in 
the  admiralty  courts,"  and  this  formula  is  repeated  in  Nor- 
ton V.  SwitzeVj  93  U.  S.  356,  and  elsewhere  in  the  cases.  In 
the  first  case  the  court  decided  that  the  contract  was  not  a 
maritime  one,  being  a  contract  to  build  a  ship,  and,  there- 
fore, while  it  was  competent  for  the  State  Legislature  to  cre- 
ate and  enforce  any  lien  in  reference  to  it  deemed  expedient, 
it  was  not  such  a  lien  as  a  court  of  admiralty  could  enforce. 
In  the  second  case  the  contract  was  that  of  a  master  to 
superintend  repairs,  and  it  was  held  no  Hen  existed  except 
in  cases  where  the  lien  is  created  by  statute,  and  the  case 
reasserts  the  doctrine  of  27ie  Lottawanna.  It  would  seem 
from  these  cases  and  others  that  the  court  does  not  treat  the 
lien  for  supplies  at  the  home  port,  given  by  the  State  Legis- 
lature, as  a  maritime  lien,  and  this  would  seem  to  militate 
against  the  idea  that  it  should  be  a  maritime  lien  in  order 
to  render  the  statute  valid.  They  treat  it  as  a  statutory  lien, 
or  lien  by  local  law,  and  claim  the  jurisdiction  only  because 
the  contract  is  maritime.  5  Am.  Law  Kev.  681,  603;  The 
Orleans^  11  Pet.  173,  184,  and  Other  cases  cited  above.  In 
the  case  of  Ths  St.  Lawrence^  1  Black,  522-529,  it  is  said 
that  "the  right  to  proceed  against  the  property  in  rem  is  a 
mere  question  of  process  and  not  of  jurisdiction."  And  the 
court  held  that  where,  upon  the  principles  of  the  maritime 
code,  the  supplies  are  presumed  to  be  furnished  on  the  credit 
of  the  vessel,  or  where  a  lien  is  given  by  the  local  law,  the 
party  is  entitled  to  proceed  in  rem  in  the  admiralty  court  to 
enforce  it;  but  where  the  supplies  are  presumed  by  the  mari- 
time code  to  be  furnished  on  the  personal  credit  of  the  owner 
or  master,  and  the  local  law  gives  him  no  lien^  although  the 
contract  is  maritime,  yet  he  must  seek  his  remedy  against 
the  person  and  not  against  the  vessel.  In  either  case  the 
contract  is  equally  within  the  jurisdiction  of  a  court  of  admi- 
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ralty.  This  would  indicate  very  clearly  that  the  Supreme 
Court  did  not  conceive  the  idea  that  the  lien  must  be  mari- 
time in  the  sense  that  credit  must  be  given  to  the  vessel 
where  the  party  relies  on  the  local  law,  or  tliat  it  is  only 
competent  for  the  local  law  to  give  the  lien  in  cases  where 
the  credit  is  given  to  the  vessed.  "Again:  inasmuch  as  this 
alleged  restriction  on  the  legislative  power  arises  out  of  the 
limitation  supposed  to  be  found  in  the  Federal  Constitution, 
it  is  as  fatal  to  the  power  of  Congress  to  create  a  lien  where 
there  is  no  credit  given  to  the  vessel  as  to  the  State  Legisla- 
ture, because  Congress  can  no  more  enlarge  the  judicial 
power  beyond  the  constitutional  grant  than  the  Legislature; 
and  we  have  as  the  product  of  the  argument,  that  no  legis- 
lative power  exists  to  advance  us  one  step  beyond  the  law  of 
one  hundred  years  ago*,  and  it  must  be  supposed,  contrary  to 
what  was  said  in  The  Lottawanna^  (21  Wall.  577,)  that  the 
framers  of  the  Constitution  did  "contemplate  that  the  law 
should  remain  forever  unalterable." 

Nor  do  I  find  it  quite  correct  to  say  that  by  the  general 
maritime  law  this  element  of  credit  to  the  vessel  was  essen- 
tial to  the  existence  of  the  lien  given  by  that  law.  The  lien 
for  supplies  attached  ip%o  facto  when  they  were  furnished. 
But  it  was  a  lien  easily  displaced  and  was  considered  to  be 
waived  whenever  the  credit  was  in  fact,  or  presumably  given 
to  the  owner  either  in  the  home  or  foreign  port.  9  Am.  Law 
Rev.  638,  639-651;  Mr.  Justice  Clifford  in  The  Lotta- 
wanna^  jpaasim.  It  seems  that  this  element  of  credit  given 
to  the  ship,  as  an  essential  condition  precedent  to  the  attach- 
ing of  the  lien,  is  the  result  of  the  modifications  of  the  mari- 
time law  and  acts  of  Parliament.  Id.;  The  Albany^  4  Cent. 
L.  J.  16.  And  while  it  must  be  admitted  that  wherever  the 
lien  finds  its  origin  in  the  maritimef  law  of  our  own  country 
this  feature  of  credit  to  the  ship  is  indispensable,  I  do  not 
think  there  is  any  want  of  power  in  the  State  Legislature  or 
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Congress  to  provide  a  lien  for  a  maritime  contract  which 
does  dispense  with  it,  capable  of  enforcement  in  the  admi- 
ralty courts.  What  has  been  said  in  support  of  .this  position 
is  more  in  deference  to  the  very  earnest  arguments  of  able 
counsel  than  from  any  conviction  of  doubt  as  to  the  proper 
ruling  on  the  point 

The  chief  difficulty  I  have  had  with  this  statute  proceeds 
from  the  construction  given  by  the  Supreme  Court  of  Ten- 
nessee in  the  case  of  Waggoner  y.  St.  John^  10  Heisk.  503. 
It  will  be  observed  that  the  code  of  Tennessee,  sections  8550 
and  following,  provides  a  statutory  proceeding  to  enforce  the 
lien  given  by  the  section  above  quoted.  (Sec.  1991.)  In 
order  to  sustain  the  jurisdiction  of  the  State  Courts  over  this 
lien  the  Supreme  Court  of  Tennessee  is  at  great  pains  to 
demonstrate  that  it  is  not  an  admiralty  lien  at  all,  but  simply 
a  remedy  against  the  owner  with  ancillary  attachment  process 
to  enforce-  a  judgment  against  him.  In  the  case  of  The 
Edith,  94  U.  S.  518-523,  it  is  said  by  the  Supreme  Court 
of  the  United  States  that  similar  statutory  provisions  for 
enforcing  the  lien  in  the  State  of  New  York  had  been  ad- 
judged invalid  because  beyond  the  power  of  the  State  Legis- 
lature. And,  say  the  court,  "if  they  are  invalid,  it  may  be 
doubted  whether  all  the  provisions  purporting  to  give  a  lien 
are  not  also  invalid,  because  inseparable  from  the  prescribed 
means  of  enforcing  it."  But  the  point  is  not  decided,  and 
the  court  ruled  against  the  lien  in  that  ease  only  because 
it  had  expired  by  limitation  of  the  statute  itself.  It  is  to  be 
carefully  observed  that  while  this  case  was  finally  decided  in 
1876,  it  arose  before  the  promulgation  of  the  admiralty  Rule 
XII  of  1872,  and  what  is  quoted  above  doubtless  refers  to 
the  law  as  it  was  understood  under  the  prohibitory  Rule  XII 
of  1859.  Whether  the  courts  of  the  United  States  would 
decide  these  statutory  provisions  for  enforcing  the  lien,  given 
by  the  Tennessee  code,  to  be  beyond  the  power  of  the  State 
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Legislature  or  follow  the  Supreme  Court  of  the  State  in 
construing  them,  is  not  a  question  now  presented  for  deter- 
mination. See  We8to7i  v.  Morse^  40  Wis.  455;  9  Chicago 
Leg.  News,  75.  If  it  be  admitted  that  the  ruling  in  Wag- 
goner V.  St.  John^  supra^  is  correct,  or  whether  correct  or 
not,  binding  on  the  Federal  courts  as  a  declaration  of  local 

law  to  which  we  must   look   for  the  determination  of  the 

• 

rights  of  the  parties  as  to  the  character  of  this  lien,  the 
question  is,  Are  the  means  prescribed  for  enforcing  a  lien 
given  by  the  statute  so  inseparable  from  the  provisions  of  the 
statute  creating  the  lien  that  they  become  a  part  of  it,  and 
serve  to  so  characterize  the  lien  as  to  altogether  defeat  the 
jurisdiction  of  the  admiralty  court."  By  the  section  1991  a 
lien  is  given  in  terms  broad  enough  to  include  any  character 
of  lien  whatever,  for  there  is  absolutely  no  qualification  to 
it,  nor  is  it  in  terms  described  to*  be  of  any  particular  kind 
of  lien.  All  the  contracts,  which  it  is  given  to  secure,  are 
maritirn^  contracts,  except  of  building  boats  or  furnishing 
materials  for  building  them;  and  as  we  have  already  seen, 
the  contracts  being  maritime,  this  court,  except  as  to  the 
two  non-maritime  contracts  above  mentioned,  has  jurisdiction 
to  enforce  the  lien  as  thus  provided.  Nothing  can  be  argued 
from  this  separation  of  the  sections  (3560-3562,)  which  pre- 
scribe a  remedy  to  enforce  this  lien  in  the  State  Courts  from 
that  which  creates  it,  for  they  are  all  parts  of  the  same  act 
of  1833,  chapter  35.  How  does  the  fact  that  the  Legislature 
has  provided  a  remedy  to  enforce  in  the  State  Courts  a  lien 
created  by  statute  (which  we  have  seen  need  not  in  itself  be 
maritime  in  any  other  sense  than  that  it  secures  a  maritime 
contract  to  give  this  couH  jurisdiction  to  enforce  it,)  preclude 
this  court  from  taking  notice  of  the  lien?  If  the  jurisdic- 
tion here  does  not  depend  on  the  character  of  the  lien,  but 
only  on  the  nature  of  the  contract,  I  cannot  see  that  we 
should  be  so  precluded.     Nor  do  I  see  any  objection  what- 
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ever  to  satisfying  the  debt  in  either  court  to  which  the 
creditor  may  choose  to  resort.  He  has  a  security — created 
by  statute — called  a  lieUy  which  practically  is  nothing  more 
or  less  than  a  right  to  seize  and  sell  the  boat  by  judicial 
process  for  the  satisfaction  of  his  debt.  It  is  so  defined  in 
Dnpont  V.  Yance^  19  How.  169.  Cumulation  of  remedies 
is  not  anomalous,  and  creditors  often  have  choice  of  several 
with  distinctive  advantages  or  disadvantages  for  each.  Liens 
may  be  and  are  variously  denominated  as  equitable,  statutory, 
judicial,  common  law,  maritime,  or  by  some  other  descrip- 
tion drawn  from  the  connection  they  have  with  a  particular 
subject,  but  it  is  in  my  judgment  wholly  misleading  to  found 
upon  these  distinctions  any  restrictions  which  take  them  out 
of  the  category  of  intangible  privileges  and  erect  them  into 
substantial  landmarks  of  jurisdiction.  They  possess  no  such 
quality,  but  on  the  contrary  are  mobile,  wholly  without  in- 
herent characteristics  of  their  own,  and  dependent  upon 
extrinsic  circumstances  for  distinctive  names.  Mere  secu- 
rities for  the  performance  of  obligations,  always  the  creatures 
of  law,  or  contract  of  the  parties,  they  take  just  such  forms 
as  are  impressed  upon  them  by  the  will  of  the  parties  or  the 
law-making  power.  A  lien  is  aright — -jub  ad  rem^  or  jvs  in 
re — to  be  enforced  by  remedies  such  as  may  be  ordained  by 
the  law,  and  never  the  source  of  these  remedies.  Liens  do 
not  create  remedies  and  are  generally  wholly  independent  of 
them,  one  remedy  serving  to  enforce  diflFerent  characters  of 
liens  oftentimes;  sometimes  the  lien  does  not  depend  on  the 
remedy  but  springs  out  of  it;  in  cases  like  this  they  are 
so  independent  that  they  may  be  created  by  State  statute  and 
the  remedy  by  Federal  law.  Hence,  it  seems  to  me  the  lien 
provided  by  this  statute,  may,  if  the  creditor  resorts  to  a 
proceeding  in  rem  in  the  admiralty  court,  take  on  the  form 
and  be  called  an  admiralty  or  maritime  lien  because  attached 
to  a  maritime  contract,  just  as  a  mechanic's  lien  is  so  called 
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because  attached  to  a  mechanic's  contract,  (although  the 
name  is  wholly  immaterial,)  or  if  he  resorts  to  the  State 
Court,  takes  the  form  and  character  of  an  attachment  lien  as 
described  by  the  Supreme  Court  of  Tennessee.  The  State 
Court  has  jurisdiction  (if  it  has)  because  the  Legislature,  by 
its  act,  has  authorized  it  to  take  hold  of  the  property  of  a 
citizen  in  a  particular  way  and  satisfy  the  debt,  and  not  be- 
cause it  is  a  lien  of  any  particular  description.  And  we 
have  jurisdiction  here — because  Congress  has  vested  us  with 
jurisdiction  of  maritime  contracts  and  authorized  ns  to  take 
hold  of  the  property  in  a  particulai*  way  and  satisfy  the  lien, 
and  not  because  it  is  a  particular  kind  of  lien.  It  is  not  the 
lien  that  gives  us  jurisdiction;  it  is  the  contract.  The  par- 
ticular way  of  the  State  Court,  that  is,  a  proceeding  by  sum- 
mons and  attachment  is  not  within  our  jurisdiction,  nor  is 
our  particular  way,  that  is,  a  proceeding  in  rem^  within  their 
jurisdiction;  not  because  in  either  case  of  any  inherent 
nature  of  the  lien,  but  because  in  the  one  cas6  the  State 
Court  has  not  had  granted  to  it  the  power  to  proceed  irre- 
spective of  the  ownership  in  iv/mtum  against  the  res  as  the 
offending  thing  for  a  decree  of  sale,  which  will  bind  all  the 
world  and  give  a  good  title  to  the  purchaser;  and  in  the  other 
this  court  has  not  had  granted  to  it  the  power  to  adopt  a 
peculiar  statutory  remedy  found  in  the  statutes  of  the  State; 
but  has  had  a  grant  of  power  to  look  to  the  statute  of  the 
State  to  see  whether  any  security  has  been  given  upon  a 
maritinie  contract,  which  so  attaches  to  a  vessel  engaged  in 
maritime  commerce,  her  tackle,  apparel  and  furniture  that  it 
can  be  enforced  by  admiralty  process.  If  8o^  we  will  resort 
to  that  process  to  satisfy  that  security  whenever  the  contract 
is  maritime,  and  never  otherwise. 

I  have  no  doubt  that  if  the  lien  sprung  out  of  the  process 
of  seizure  pointed  out  by  the  statute  and  depended  for  its 
existence  upon  the  issuance  or  levy  of  that  process,  or,  in 
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other  words,  if  it  were  a  lien  similar  to  that  of  a  levied  exe- 
cution, this  court  could  not  enforce  it  for  the  obvions  reason 
that  it  would  be  the  creature  of  a  process  this  court  could 
not  issue.  But  it  is  not  stich  a  lien;  it  is  the  creature  of  the 
statute,  attaching  by  virtue  of  the  issuance  or  levy  of  the 
process.  Some  of  the  contracts  to  which  the  lien  attaches 
are  maritime  and  some  are  not,  as  we  have  seen,  but  they  all 
depend  upon  the  contract  and  not  the  remedy.  It  is  the 
subject  matter  of  the  contract  in  all  of  them  which  deter- 
mines the  question  of  lien  or  no  lien,  and  not  the  fate  of  the 
process.  Whetjier  the  process  is  served  or  levied,  or  not,  the 
lien  continues  to  exist.  It  is  more  analogous  to  a  judgment 
lien  for  the  enforcement  of  which  the' execution  is  only  a 
proper  process,  and  it  exists  as  independently  of  the  process 
issued  to  enforce  it  as  does  a  judgment  lien.  And  this  is  all, 
I  think,  the  courts  mean  when  they  say,  as  in  the  case  of  The 
Edith^  sujpra^  that  the  lien  must  be  separable  from  the 
means  used  to  enforce  it  to  be  cognizable  in  a  court  of  admi- 
ralty. Now,  when  the  State  Courts  come  to  provide  the 
means  to  enforce  a  lien  on  ships  engaged  in  commerce,  given 
by  State  statutes,  they  must  be  careful  not  to  invade  the  ex- 
clusive domain  of  the  admiralty  jurisdiction  and  undertake 
to  sue  the  res^  or  to  give  their  decrees  the  force  and  effect  of 
a  court  of  admiralty  in  such  cases.  They  may  seize  the  ves- 
sel as  the  property  of  the  owner,  but  not  as  itself  the  defend- 
ant; they  may,  by  their  decree  against  the  owner  and  order 
of  sale,  divest  all  persons  of  any  interest  which  they  claim 
by  common  right,  but  can^not  divest  any  one  of  his  rights 
under  the  maritime  law  against  his  will.  Whether  the  pro- 
ceedings are  of  this  nature  or  not  depends  upon  their  own 
individuality,  and  not  upon  that  of  either  the  lien  or  the 
contract.  The  existence  of  the  lien  does  not  necessarily 
depend  upon  the  question  whether  the  proceedings  are  valid. 
If  the  security,  or  lien,  that  is,  the  right  of  satisfaction  out 
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of  the  proceeds  of  the  sale  of  the  vessel,  depends  on  or  grows 
out  of  the  proceedings  themselves  in  the  manner  I  have  indi- 
cated, of  course,  this  right  must  stand  or  fall  with  the  pro- 
ceedings. But  if  these  failing,  this  right  of  satisfaction  out 
of  the  thing  still  exists,  whether  there  be  any  adequate  rem- 
edy to  enforce  the  right  or  not,  it  still  has  a  potential  exist- 
ence as  a  right  of  property,  and  if  given  to  a  maritims  con- 
tract this  court  will,  by  virtue  of  its  admiralty  power,  afford 
a  remedy  either  in  personam  or  in  rem  according  to  its 
practice. 

Because  it  is  a  lien  attached  to  a  maritime  contract  the 
States  are  not  forbidden  to  provide  non-maritime  remedies  to 
enforce  it  in  their  courts.  They  can  provide  no  remedies  for 
the  admiraly  courts,  nor  any  for  their  own  which  amount 
to  such  as  the  admiralty  courts  use — but  as  to  all  others 
they  are  free  to  use  them.  Irrespective  of  those  used  by 
the  State  Courts  the  admiralty  courts  will  proceed  in  their 
own  way  to  enforce  whatever  right  of  satisfaction  out  of  the 
res  may  be  found  in  the  statute  which  is  independent  of  any 
of  the  remedies  available  to  the  creditor,  I  think  the  judg- 
ment I  now  give,  as  expressed  in  this  opinion,  is  the  logical 
result  of  £x  parte  McNiel^  The  Lottawanna^  supra^  and 
the  action  of  the  Supreme  Court  in  abrogating  the  rule  of 
1859  and  establishing  that  of  1872.  Whenever  the  Supreme 
Court  declared  it  to  be  an  axiom  of  our  national  jurispru- 
dence, as  it  did  in  Ex  parte  McNiel^  that  "a  State  law  may 
give  a  substantial  right  of  such  a  character  that  it  may  be 
enforced  in  the  proper  Federal  tribunal,  whether  it  be  a 
court  of  equity,  of  admiralty,  or  of  common  law,"  and  in 
applying  it  to  cases  of  admiralty  jurisdiction  directs  us  to 
the  maritime  character  of  the  transaction  itself  as  the  sole 
test  of  jurisdiction,  whether  it  took  a  new  departure  or  not, 
it  has  cut  loose  from  the  confusion  of  the  past,  and  started 
us  upon  a  more   hopeful   basis   for   the   administration  of 
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admiralty    jurisdiction    in    cases   like    this    than    we    had 
before. 

It  is  in  proof  that  about  one  month  prior'  to  the  filing  of 
,  these  libels  the  corporation  owning  these  boats  conveyed 
them  in  trust  to  one  N.  M.  Jones,  for  the^  general  benefit  of 
all  the  creditors,  authorizing  him  to  continue  running  them 
in  the  packet  trade  in  which  they  were  engaged,  and  if  still 
unable  to  pay  the  debts,  to  sell  them  and  distribute  the  pro- 
ceeds jpTO  rata,  Jones  went  into  the  possession  of  the  boats 
and  did  run  them  until  seized  in  these  suits. 

It  is  argued  that  he  instigated  the  libels,  not  from  any 
proof  of  the  fact  but  because  he  is  on  the  cost  bonds  and 
paid  the  same  after  the  libels  were  filed  and  before  the  sale. 
I  think  tliis  is  not  material  and  (lo  not  see  that  any  one  was 
injured  even  if  he  did  instigate  the  libels.  Creditors  were 
threatening  suits,  and  it  was  apparent  the  scheme  to  work 
out  the  debts  through  the  trust  had  failed. 

It  is  very  earnestly  insisted  by  the  general  creditors  that 
these  supply-lien  creditors  have  waived  their  statutory  liens 
by  taking  notes  and  accepting  this  deed  ^of^  trust,  and  that 
except  as  to  the  mortgages  sanctioned  in  the  trust  deed  all 
the  creditors  must  share  the  fund  equally;  and  they  seek  to 
claim  the  fund  as  remnants  because  of  the  lien  of  this  trust 
deed.  It  is  now  too  well  settled  to  need  much  citation  of 
authority  that  neither  the  taking  of  a  note,  nor  other  security 
is  a  waiver  of  the  implied  lien  or  the  statutory  lien  unless 
it  was  so  intended.  The  St.  Zawrence,  1  Black,  522,  532; 
The  Kimhall,  3  Wall.  46;  The  Bird  of  Paradise,  5  Wall. 
545-561;  The  Napoleon,  9  Chicago  Leg.  News,  280;  The 
Richmond,  10  Chicago  Leg.  News,  216;  The  Eclipse,  3  Biss. 
102;  The  Dunlap,  1  Lowell,  360;  The  Theodore  Perry,  8 
Cent.  L.  J.  191.  To  constitute  an  abandonment  of  a  right  se- 
cured there  must  be  a  clear,  unequivocal  and  decisive  act  of  the 
27 
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party,  an  act  done  which  shows  a  determination  in  the  individ- 
ual not  to  have  a  benefit  which  is  designed  for  him.  Breed- 
love  V.  StuTup,  3  Yerg.  257-276.  No  one  is  ever  presumed  to 
abandon  a  security  the  law  gives  him.  27ie  FoBter^  3  Ware, 
165.  The  burden  of  showing  this  intention  to  waive  the 
lien  is  on  the  party  who  asserts  the  waiver.  The  Chiy^  1 
Ben.  112,  117.  I  should  perhaps  hold,  if  there  were  any 
proof  in  the  record  showing  that  these  lien  creditors  had 
accepted  this  deed  of  trust,  or,  knowing  of  it,  acquiesced  in 
it,  that  prima  fdcie  their  acceptance  of  it  was  from  the 
nature  of  it  a  waiver  of  their  liens,  unless,  by  other  proof, 
they  should  show  that  it  was  not  so  intended.  But  there  is 
absolutely  no  proof  whatever  to  show  that  any  of  them  had 
accepted  it,  or  knew  of  it,  except  Jones.  It  is  said  in  argu- 
ment, that  the  acxjeptance  of  the  beneficiary  will  be  pre- 
sumed because  the  trust  is  for  his  benefit.  It  does  not 
appear  in  the  case  that  the  trust  was  beneficial  to  the  lien 
creditors.  However,  this  presumption  is  only  indulged  in 
favor  of  the  beneficiary,  and  not  against  him,  and  in  the  face 
of  his  protest  against  being  bound  by  the  trust.  The  pre- 
sumption from  the  assertion  here  of  the  liens  is  that  the 
trust  was  never  accepted,  until  the  contrary  appears  by 
proof. 

As  to  Jones,  he  unquestionably  did  go  into  possession  of 
the  boats  as  trustee  under  the  assignment,  and  the  proof  is 
clear  that  he  was  willing  to  accept  it.  Whether  only  as  col- 
lateral to  his  statutory  liens  or  in  satisfaction  of  them,  does 
not  appear,  but  I  think  it  clearly  inferable  from  the  circum- 
stances that  his  acceptance  of  the  office  of  trustee  was  in  the 
hope  of  a  successful  experiment  by  which  the  debts  should 
be  paid.  It  was  essential  that  all  the  creditors  should  acqui- 
esce and  go  into  the  scheme  of  operating  the  boats  through 
a  trustee  on  their  own  account.  This  failing,  I  do  not  think 
he  should  be  bound  by  his  conduct  to  stand  to  the  trust  deed 
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and  be  held  to  have  waived  his  lien  under  the  statute.  The 
assent  of  a  creditor  to  an  assignment  of  this  kind  is  coupled 
.with  the  implied  condition  that  other  creditors  shall  also 
agree,  and  adversary  proceedings  by  one  of  them  would  dis- 
charge him  from  his-  engagement.  Hay  v.  Heidelberg^  9 
Penn.  St.  203.  Nor  does  the  fact  that  the  creditor  is  trustee 
prevent  him  from  surrendering  the  property  and  relying  on 
his  original  contract.     In  re  SaunderSy  13  N.  B.  E.  164. 

The  result  is,  that  all  the  claims  for  supplies  will  be 
allowed  as  liens  under  the  statute  wherever  they  come  within 
the  ninety  days  limitation  prescribed  in  the  statute.  But 
all  claims  for  supplies  not  covered  by  the  statute  will  be  dis- 
allowed because  they  are  not  liens,  and  it  has  been  expressly 
held  that  the  time  limited  in  the  statute  is  binding  as  part 
of  it.     The  Edith,  94  U.  S.  514. 

0.    O.    D.    BILLS  OF   LADING. 

These  boats  respectively  issued  many  bills  of  lading,  of 
which  the  following  is  a  specimen: 

Shipped  in  good  order  and  condition  by  W.  &  S.  Jack  &  Go.  on  account 
and  risk  of  whom  it  may  concern,  on  board  the  good  steamboat  IHinois, 

whereof is  master  for  the  present  voyage,  the  following 

packages  or  articles,  which  are  to  be  delivered  without  delay,  in  like 
good  order,  at  the  port  of  Mound  Place  Landing  (unavoidable  dangers  of 
the  river  and  fire  only  excepted)  unto  Indon  &  Haxter  or  their  assigns,  he 

or  they  paying  freight  for  said  goods  at  rate  of and  charges — 

C.  O.  p.  $18.10. 

1  Bbl.  Crockery,  marked ^ . 

Signed,  '  PRIDDY,  Clerk. 

Dated  Memphis,  Tenn.,  Oct.  24, 1876. 

It  is  proved  by  the  testimony  of  witnesses  that  the  letters 
"O.  O.  D."  mean  "collect  on  delivery,''  and  that  the  masters 
made  these  contracts  with  the  assent  of  the  owners.  It  is 
further  proved  that  the  understanding  was  that  the  goods 
were  not  to  be  delivered  to  the  consignee  until  the  consign- 
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or's  price  was  collected  from  him  on  or  befpre  delivery,  and 
that  the  money  was  to  be  then  brought  back  to  the  con- 
signor by  the  boat  and  paid  over  to  him ;  that  the  usage  and 
custom  of  the  line  was  to  envelop  the  money,  seal  the  pack- 
age, and  mark  the  name  of  the  consignor  upon  it,  which 
said  package  was  delivered  to  the  secretary  of  the  company 
at  Memphis  for  delivery  to  the  consignor.  The  money  sued 
for  was  never  paid  over  to  the  parties,  but  it  does  not  appear 
when  or  by  whom  it  was  appropriated  or  used.  The  libels 
in  these  cases  were  filed  December  13,  1876,  and  the  "  C.  0. 
D."  bills  of  lading  bear  date  from  the  beginning  of  the 
season,  as  far  back  as  July  or  before,  on  to  the  date  of  the 
libels;  and  the  aggregate  amount  allowed  by  the  commis- 
sioner is  $3,709.70.  Hence  it  appears  that  it  was  not  the 
custom  to  pay  over  or  deliver  these  several  sums  of  money, 
which  it  is  claimed  were  shipped  as  so  many  packages  of 
freight  to  the  cousignees  thereof,  namely,  the  original  con- 
signors of  the  goods;  and  it  appears  that  these  consignees 
were  not  very  prompt  in  enforcing  a  delivery  of  their  ^aid 
consignments.  I  infer  from  these  facts  that  the  parties  did 
not  really  treat  the  money  as  shipped  to  the  merchants'  part 
of  the  cargo,  but  rather  as  collections  made  for  them.  It  is 
not  usual  to  break  open  packages  and  appropriate  articles 
belonging  to  the  cargo,  to  the  extent  this  was  done,  either 
by  the  officers  of  the  boat  or  by  the  warehousemen  with 
whom  they  are  stored. 

It  is  argued  that  the  contract,  as  thus  proved,  is  a  con- 
tract for  the  affreightment  of  the  money  as  well  as  the  goods, 
and  its  breach  gives  the  consignor  a  lien  on  the  boat. 

It  is  objected  by  the  claimants. that  this  parol  proof  is  not 
admissible  to  alter  the  contract,  as  expressed  in  the  bill  of 
lading.  Undoubtedly,  ambiguities  appearing  in  a  written 
contract  may  be  explained,  and  the  letters  "  C.  O.  D."  have 
come  to  be  nsed  as  an  abbreviation  for  "  collect  on  delivery," 
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and  to  authorize  *the  carrier  to  receive  payment  for  the  mer- 
chant. Art  common  law  I  doubt  not  that  such  authority 
would  imply  a  contract  on  the  part  of  the  carrier  to  be 
responsible  for  the  money.  The  implication  would  not  arise 
on  the  words  "collect  on  delivery,"  but  out  of  the  contract 
of  agency.  Those  particular  words  are  an  authority  to  the 
agent  to  receive  from  tlie  debtor  the  money  due  the  creditor, 
and  an  agreement  with  the  agent  that  he  will  not  deliver 
the  goods  until  they  are  paid  for  by  the  vendee.  This  is  all 
that  can  be  implied  from  them,  and  when  the  words  are 
written  in  this  bill  of  lading  it  is  no  longer  ambiguous. 
After  they  are  filled  in,  to  go  and  add  a  contract  that  the 
money  shall  be  shipped  as  cargo,  and  that  for  its  safe  deliv- 
ery the  ovnaer,  master  and  ship  shall  be  liable  as  on  a  regu- 
lar bill  of  lading,  such  as  would  be  taken  if  money  were  in 
fact  shipped  as  merchandise,  seems  to  me  to  be  altering  this 
written  contract  in  very  important  particulars.  If  this  was 
the  contract  of  the  parties,  why  was  it  not  so  written  in  full! 
It  is  not  only  the  parties  who  are  interested  in  having  con- 
tracts written  out  which  are  to  bind  the  vessel,  but  all  who 
deal  with  her.  This  bill  of  lading,  except  as  to  these  three 
letters,  is  in  the  usual  form^  a  form  sanctioned  by  centuries 
of  use,  and  every  word  and  sentence  in  it  has  become  settled, 
and  the  liabilities  created  by  it  are  as  well  understood  as  a 
common  law  deed  to  real  estate.  Even  if  it  is  competent 
for  shippers  to  make  the  kind  of  contract,  which  it  is  in- 
sisted this  is,  it  should  be,  when  they  undertake  to  reduce  it 
to  writing,  included  in  the  writing,  and  not  left  to  implica- 
tion. It  is  a  wise  rule  which  forbids  parties  after  they  have 
reduced  their  contract  to  writing  to  alter  it  by  parol  proof. 
"The  bill  of  lading,"  says  Valin,  "is  conclusive  against  the 
assured,  and  nothing  can  be  admitted  against  its  tenor."  2 
Valin,  139,  cited  in  The  Phebe,  1  Ware,  275. 

Although  as  a  receipt,  a  bill  of  lading  is  subject  to  explana- 
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tions  and  can  be  affected  by  parol  proof,  in  so  far  as  it  is  a 
contract  this  rule  does  not  apply.  The  transfer  of  goods 
shipped,  by  indorsement  of  bills  of  lading,  has  become  so 
common  that  the  interests  of  commerce  require  that  saoh 
instruments  should  not  be  controlled  by  parol  evidence." 
Per  MiLLEB,  J.  in  The  Wellington^  1  Biss.  279;  and  see  the 
note  for  other  cases.  Says  Mr.  Justice  Stoey,  in  7^  Jiee- 
side,  2  Sumner,  568:  "I  own  myself  no  friend  to  the  almost 
indiscriminate  habit  of  late  years,  of  setting  up  particular 
usages  and  customs  in  almost  all  kinds  of  business  and  trade, 
to  control,  vary,  or  annul  the  general  liabilities  of  parties 
under  the  common  law,  as  well  as  under  the  commercial  law. 
It  has  long  appeared  to  me,  that  there  is  no  small  danger  in 
admitting  such  loose  and  inconclusive  usages  and  customs, 
often  unknown  to  particular  parties,  and  always  liable  to 
great  misunderstandings  and  misinterpretations  and  abuses, 
to  outweigh  the  well  known  and  well  settled  principles  of 
law."  This  case  is  often  cited  and  approved  by  the  Supreme 
Court,  and  it  seems  to  me  the  rule  which  forbids  the  intro- 
duction of  parol  proof  to  vary  written  contracts  should  be 
the  more  rigidly  enforced  where  its  effect  is  to  create  a.  right 
of  property,  such  as  a  maritime  lien  for  breach  of  contract 
of  affreightment.  I  have  therefore  concluded  to  rule  in  this 
case  that  the  parol  evidence,  which  is  offered  to  convert  this 
contract  into  a  formal  contract  for  the  affreightment  of  the 
money,  is  inadmissible. 

If  admitted,  I  would  rule  also,  that  it  does  not  constitute 
such  a  contract  as  creates  a  lien  under  the  maritime  law.  I 
have  examined  carefully  all  the  cases  cited  in  support  of  the 
doctrine  and  am  of  opinion  that  it  is  a  clear  innovation  on 
the  maritime  law.  The  custom  is  one  of  modern  date, 
which  secures  the  merchant  the  price  of  his  goods  by  send- 
ing them  under  an  agreement  that  the  carrier  ehall  not 
deliver  them  until  the  price  is  paid.     It  is  merely  a  condi- 
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tional  sale  for  the  security  of  the  contract  price.  The  carrier 
becomes  the  agent  of  the  creditor  for  the  collection  of  the 
debts,  and  whatever  may  be  the  common  law  liability  of  the 
carrier  as  to  his  personal  responsibility  for  the  money  col- 
lected by  his  agents,  T  shall  not,  until  the  Supreme  Court 
settle  the  question,  be  prepared  to  hold  that  there  arises  out 
of  the  contract,  when  the  carrier  is  a  vessel  engaged  in  com- 
merce, a  maritime  lien  which  can  be  enforced  by  a  proceed- 
ing in  rem.  I  have  examined  many  cases  to  discover  the 
principle  upon  which  the  doctrine  rtists  that  the  merchandise 
is  bound  to  the  ship  and  the  ship  to  the  merchandise,  and  I 
do  not  see  that  it  can  be  applied  to  contracts  like  this,  in 
which  the  merchant,  having  sold  his  goods  to  his  customer 
for  convenience  of  collection  and  security,  authorizes  him  to 
pay  the  price  to  the  master  of  the  vessel,  and  authorizes  the 
master  to  collect  it  for  him,  or  in  default  of  payment  to 
return  the  goods.  I  do  not  doubt  but  that  the  parties  may 
by  contract  pledge  the  ship  to  the  performance  of  the  agree- 
ment including  the  safe  return  of  the  money  collected,  as  is 
sometimes  *done  in  covenants  inserted  in  a  charter-party  or 
bill  of  lading;  and,  perhaps,  a  court  of  admiralty  might  en- 
force the  lien  by  proceedings  in  rem^  as  in  those  cases;  but 
that  is  not  the  question  here.  Admit  all  the  proof,  and  it  is 
not  even  claimed  that  it  goes  to  the  extent  of  a  contract 
pledging  the  ship  in  terms.  The  questi6n  is,  does  a  lien 
arise  by  a  tacit  hypothecation  of  the  ship  on  such  a  contract, 
under  the  maritime  law?  I  think  not.  Any  covenant  out- 
side the  ordinary  contract  of  aftreightment  would  be  secured 
only  by  a  special  contract  for  the  purpose.  The  faithful  per- 
formance of  this  contract  of  agency  cannot  be  said  to  be 
secured  as  if  it  were  an  ordinary  contract  of  affreightment 
for  the  money.  Money  may  be  shipped  as  merchandise,  and 
on  such  a  contract  the  liability  of  a  contract  of  affreight- 
ment would  attach.     Here  the  master  has  no  authority  over 
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the  money  except  by  reason  of  his  instructions  to  collect  it, 
and  he  is  empowered  to  hold  the  goods  till  paid.  Th.e  trans- 
portation of  the  money  is  not  the  object  of  the  contract.  It 
does  not  advance  the  argument  to  invoke  the  common  law 
liability  of  common  carriers.  An  express  company  would 
be  personally  liable,  perhaps,  under  the  strict  rules  of  law 
governing  common  carriers  for  the  misappropriation  of  the 
money  on  a  "  C.  O.  D."  bill  of  lading,  but  there  would  be 
no  lien  on  the  cars  or  other  vehicle  transporting  the  goods 
or  money;  and  so  the  ovrners  of  these  boats  would  be  per- 
sonally liable  at  common  law,  but  it  is  another  thing  to  say 
that  the  maritime  law  gives  a  lien  against  the  vessel  which 
transports  the  goods. 

The  personal  liability  of  the  owner  is  not  an  element  in 
the  maritime  law.  The  owner  can,  in  cases  where  that  law 
gives  a  lien,  abandon  his  property  in  the  ship,  as  in  cases  of 
salvage,  for  example,  and  relieve  himself  as  to  that  law,  from 
all  personal  liability  whatever.  The  maritime  law  of  the 
middle  ages,  we  are  told,  imported  into  the  ancient  law  of 
the  sea  the  common  law  doctrine  that  the  master  is  the 
agent  of  the  owner,  and  may  bind  within  the  scope  of  his 
authority  to  a  personal  liability  co-extensive  with  all  his 
property  in  cases  of  contract  certainly,  and  to  a  more  limited 
extent  in  cases  ex  delicto  \  but  when  the  master  binds  the 
ship  itself  by  tacit  hypothecation  his  authority,  as  agent,  is 
not  co-extensive  with  his  authority  in  that  capacity  to  bind 
the  owner  personally.  The  ship  may  be  bound  as  a  part  of 
the  property  of  the  owner,  like  his  other  property,  but  it 
does  not  as  a  contracting  thing,  so  to  speak,  become  liable 
through  a  lien  in  all  cases  where  the  owner  is  liable  person- 
ally. To  earn  freight  is  the  highest  duty  of  the  ship  acting 
through  its  master,  and  he  may  pledge  its  credit  to  that  con- 
tract; he  may  bind  the  ship — if  duly  authorized — ^by  special , 
contracts  of  lien,  but  the  lien  is  the  product  of  the  special 
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agreement  that  it  shall  be  a  lien,  not  the  product  of  the 
maritime  law  as  a  tacit  hypothecation  or  pure  maritime  lien. 
We  cannot  overlook  this  distinction  in  determining  the  in- 
fluence of  the  common  law  doctrine  of  agency  as  connected 
with  the  power  of  the  master  to  bind  the  owner,  and  to  bind 
the  ship,  and  reach  a  conclusion  as  to  whether  a  given  trans- 
action is  within  the  scope  of  his  authority.  He  may  have 
authority,  as  agent,  to  bind  the  owner  personally,  and  even 
to  pledge  by  contract  that  the  ship  shall  be  liable  for  certain 
specified  covenants  in  a  charter-party  or  bill  of  lading,  but  it 
may  not  be  within  his  authority  &&  master  to  fasten  to  his 
ship  a  tacit  lien  for  the  security  of  extraordinary  covenants,* 
not  specifically  expressed  in  his  contract,  but  implied  neces- 
sarily from  it.  Judge  Ware,  of  whom  the  Supreme  Court 
say  his  opinion  in  matters  of  maritime  law  is  entitled  to  the 
highest  respect,  JEx  parte  Easton^  95  U.  S.  76,  .calls  our 
attention  to  this  distinction  in  the  case  of  The  WaldOj  2 
Ware,  (Dav.)  165.  He  cites  the  leading  common  law  case, 
relied  on  here,  of  Kemp  v.  Caiightry^  11  Johns.  107,  and 
points  out  that  it  is  not  an  authority  on  this  question;  and 
I  think  the  case  is  a  very  satisfactory  authority  against  this 
lien,  not  so  much  as  an  adjudication  but  in  the  enunciation 
of  a  principle  which  must  be  of  controlling  importance. 
The  cases  cited  in  TTie  Ann  Elizabeth^  (Dupont  De  Nemours 
V.  Vance,)  19  How.  162,  at  page  169,  are  instructive  on  this 
subject,  and  open  up  abundant  authority  for  the  position 
taken  here,  that  there  are  necessary  limitations  to  the  rule 
that  the  ship  is  tacitly  bound  to  the  merchandise  for  contracts 
of  affreightment. 

In  Th^  Volunteer^  1  Sumner,  551,  it  is  said  that  the  right 
to  proceed  in  rem  against  the  ship  for  breach  of  contracts  in 
the  charter-party,  is  founded  on  a  stipulation  in  the  contract 
that  it  shall  be  so,  and  not  out  of  any  tacit  hypothecation, 
such  as  I  am  asked  here  to  imply.     The  Hebeccaj  1  Ware, 
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187,  states  most  clearly  the  principle  on  which  the  ship  is 
held  bound.  And  The  Phebe,  1  Ware,  265,  277,  points  out 
that  the  master  can  only  specifically  bind  the  ship  when  act- 
ing within  the  scope  of  his  authority  as  master.  It  speaks 
of  a  contract  of  sale  disguised  under  a  contract  of  affreight- 
ment. These  cases  are  a  guide  to  many  more,  which  will ' 
illustrate  the  distinctions.  The  cases  cited,  in  argument,  of 
Mosehf  V.  Lord^  2  Conn.  389;  Emei'y  v.  Hersey^  4  Greenl. 
407,  (cited  in  Ths  Waldo ^  supra-,)  Taylar  v.  McShane,  4 
Watts,  443;  Fierce  v.  JS.  R.  Co.,  23  Wis.  387,  are  all  in  the 
same  category  that  Judge  Ware  puts  Kemp  v.  Caugktry, 
"S^upra.  The  Hardy,  1  Dill.  460,  is  only  a  syllabus,  and  the 
opinion  not  being  given,  is  not  convincing.  Montei^h  v. 
Kiripatrick,  2  Blatch.  279,  only  holds  that  where  the  trans- 
portation was  partly  on  waters  not  within  admiralty  jurisdic- 
tion, the  contract  was  entire  and  not  severable.  The  Argyle 
Worthington,  17  Ohio,  460,  was  under  a  statute  of  Ohio 
giving  a  lien  in  such  cases,  and  perhaps,  like  supply  liens  in 
home  ports,  it  is  within  the  power  of  the  Legislature  to  create 
such.  The  case  of  The  Em/nuL  <&  Zollinger,  8  Cent.  L.  J.  285, 
is  directly  in  favor  of  the  lien,  and  against  the  views  here 
expressed,  but  with  all  my  deference  for  the  venerable  and 
learned  court,  I  am  constrained  to  dissent  from  it  and  follow 
the  ruling  in  this  circuit  to  the  contrary  by  the  late  Judge 
Emmons  in  the  cases  of  The  Liberty  and  Commercial,  not 
reported,  but  cited  by  him  in  The  Williams,  1  Brown's  Ad. 
221,  by  the  name  of  The  Steamer  Robinson.  It  has  always 
been  a  matter  of  regret  that  the  learned  judge  did  not  write, 
as  he  intended,  his  opinion  in  that  case.  It  is  ingeniously 
urged  that  this  case  is  a  better  case  for  the  lien  than  the  one 
decided  by  Judge  Emmons,  and  that  the  defects  in  the  proof 
of  that  case  have  been  supplied  here.  I  was  of  counsel  in 
that  case  for  the  liens,  and  I  feel  quite  sure  the  learned 
judge  would  have  decided  this  the  same  way.     But  whether 
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80  or  not,  I  am  content  to  take  the  broad  ground  that  noth- 
ing less  than  a  covenant  to  bind  the  ship  to  the  faithful  per- 
formance of  the  master's  contract  of  agency  in  collecting 
the  money  for  the  shipper  will  create  a  lien  in  favor  of  such 
contracts,  unless  they  are  h<yiia  fide  contracts  of  affreight- 
ment for  the  money  as  merchandise,  which  I  do  not  think 
they  are. 

These  claims  on  the  "C.  O.  D."  bills  of  lading  are 
disallowed.  1 

THE   BAB   LEASES. 

"When  these  boats  commenced  the  season's  business  the 
owners  made  contracts  for  the  bar  privileges  in  the  form  of 
indentures,  and  they  are  called  in  the  record  leases. 

In  the  case  of  the  Illinois^  the  price  paid  was  $3,500 
cash,  in  consideration  of  which  "  the  parties  of  the  first  part 
hereby  lease  and  rent  to  the  party  of  the  second  part  for  the 

1  Using  the  first  edition  of  the  Revised  Statutes  while  investigating 
the  point,  I  came  to  the  conclusion  that  the  Rev.  Stat.  §  4281  did  not 
affect  the  "CO.  D."  bills  of  lading,  because  the  section  did  not  apply 
to  the  rivers.  (See  §  4289, 1st  Ed.)  But  since  the  act  of  Feb'y  18,  1875, 
Ch.  80, 18  Stat.  p.  320,  Rev.  Stat.  §  4279,  (2d  Ed.)  it  probably  does  apply, 
and  is  a  complete  an  wer  to  the  libels,  since  it  is  not  pretended  that  that 
section  was  complied  with. 

The  original  act  of  March  8, 1851,  §  2,  9  Stat.  635,  was  limited  by  the 
7th  section  of  that  act  so  that  it  did  not  apply  to  rivers^  and  the  first  edi- 
tion of  the  Revised  Statutes,  §  4289,  so  limited  it.  Now,  by  act  of  Feb*y 
18, 1875,  Ch.  80,  18  Stat.  p.  320,  this  section  4289  is  itself  limited  to  the 
same  preceding  sections^  which  do  not  include  section  4289 ;  and  it  seems 
that  section  does  now  apply  to  rivers.  Tlie  act  of  1871,  Ch.  100,  g  69, 
without  referring  to  the  act  of  March  3,  1851,  Ch.  48,  §  2,  enlarges  that 
act  as  to  articles  enumerated,  but  otherwise  repeals  it  in  hoc  verba.  Sec- 
tion 41  of  the  act  of  1871,  in  terms  applied  t?ie  adi  to  all  vessels  navigating 
the  rivers.  This  section  is  carried  into  the  Revised  Statutes  at  section 
4400.  On  the  whole  it  is  clear  the  section  4281  exempts  these  vessels 
from  liability,  even  if  this  were  a  contract  of  affreightment  for  which  the 
owners  and  vessel  could  be  made  liable.  E.  S.  H. 
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term  of  one  year  running  time  from  the  10th  of  June,  1876 
to  the  10th  of  June,  1877— time  to  be  *  *  *  by  the 
portage  book — the  bar  privileges,  deck  and  cabin,  of  the 
Illinois,  the  said  steamer  belonging  to  the  Memphis  & 
Vicksburg  Packet  Company,  and  is  now  running  between 
Memphis  and  Vicksburg."  "It  is  agreed  that  there  shall  be 
but  three  bar-keepers  and  tenders,  and  in  case  the  party  of 
the  second  part  shall  not  keep  as  good  liquors  as  in  other 
boats  of  the  line  or  shall  make  themselves  obnoxious  to  the 
detriment  of  the  boat,  the  company  reserves  the  privilege 
of  re-entering,  taking  and  retaining  possession  of  the  bar  or 
bars  at  their  option,  unless  tlie  wrong  is  corrected  and  notice 
given,  etc.;  and  in  such  case  the  party  of  the  second  part 
forfeits  all  moneys  paid  on  said  bars  and  all  rights  to  further 
privileges  of  the  same."  And  it  makes  provision  that  the 
keepers  or  tenders  shall  be  under  command  of  the  officers. 
Similar  contracts  were  made  as  to  the  other  b^ats  in  the  line. 

Being  seized  under  the  process  here  before  the  time 
expired,  these  libels  are  filed  to  recover  back  the  money  paid 
for  the  unexpired  time,  as  damages  for  breach  of  the  con- 
tract, and  the  commissioner  has  allowed  an  aggregate  sum 
of  $5,052  as  such  damages,  and  as  a  preferred  claim  of  the 
first  class.  There  is  no  proof  introduced  to  show  what  is 
meant  by  a  bar  privilege.  I  am  asked  to  take  judicial  notice 
that  a  certain  space  in  the  cabin  or  on  the  deck  is  set  apart 
as  a  "bar,"  and  it  is  then  argued  that  this  is  a  charter-party 
or  contract  for  the  hiring  of  that  part  of  the  boat  known  as 
the  "bar,"  and  the  failure  to  keep  the  charterers  in  posses- 
sion is  a  breach  of  the  contract  of  charter-party,  for  which 
the  vessel  is  liable  and  a  lien  attaches. 

This  illustrates  the  tendency  of  all  manner  of  claimants 
to  relegate  their  claim  to  some  form  of  contract,  which  shall 
carry  a  lien  on  the  boat,  and  the  capacity  for  expansion  of 
these  liens  seems  never  to  be  wanting  in  time  of  need. 


\ 
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It  will  be  observed  that  no  space  pleasured  by  metes  and 
bounds,  or  quantity  of  tonnage  or  aliquot  part  of  the  carry- 
ing capacity  of  the  boat,  is  designated  as  the  part  let  to 
charter.  It  is  said,  however,  that  by  a  well-known  usage 
the  looita  in  quo  is  fixed  by  the  term  "  bar."  It  will  be  also 
seen  that  the  instrument  is  not  drawn  on  the  theory  that  it 
is  the  charter  of  a  part  of  a  vessel  for  the  purpose  of  carry- 
ing freight.  But  it  is  said  that  the  charterer  need  not  fill 
his  space  or  use  it  for  storing  freight.  He  may,  paying  for 
it,  let  it  go  empty.  This  is  so,  yet  it  is  plain  that  the 
leading  idea  of  a  charter-party  is  that  the  vessel  or  a  part  of 
her  is  hired  for  the  purposes  of  commerce,  carrying  goods  as 
freight,  or  passengers,  or  otherwise  put  to  some  use  incident 
to  commerce  and  -navigation.  And  it  is  to  encourage  such 
commerce  and  navigation  the  lien  is  allowed  for  its  breach. 
If  a  charterer  lets  his  vessel  or  part  thereof  go  empty,  he 
may  have  to  pay  the  charter  money,  but  the  vessel  could  not 
be  liable  to  him  for  any  breach,  as  none  could  probably 
occur. 

I  think  this  contract  is  just  what  it  purports  to  be,  a  com- 
mon law  contract,  for  the  sale  of  the  privilege  of  selling 
liquors  on  the  boat  to  three  persons  travelling  on  her.  I 
think  it  just  as  well  to  treat  it  as  a  contract  of  affreightment 
for  the  liquors  and  bar-keepers,  as  was  suggested  and  argued, 
as  a  charter-party,  and  that  in  no  proper  sense  can  it  be 
treated  as  either.  It  is  a  mere  license.  The  apple-woman, 
the  newsboy,  the  book-peddler  and  lunch-vender,  who  have 
leave  to  ply  their  trade  among  the  passengers  while  the 
vessel  is  afloat,  or  at  shore;  or  the  barber,  who  travels  with 
her,  may  as  well  claim  to  be  charterer  as  these  bar-keepers. 
No  case  holding  that  a  breach  of  such  contracts  is  a  lien  has 
been  produced. 

But  it  is  said,  it  has  been  ruled  so  in  the  cases  of  The 
Liberty  and  Commercial,  supra,  in  this  court.     So  it  was,  so 
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far  as  confirming  a  report,  wherein  it  was  allowed  is  a  ruling. 
It  is  true  that  an  exception  was  filed,  and  the  case  being 
appealed,  Judge  Emmoks  heard  argument.  He  kept  the 
cases  under  advisement,  and  my  recollection  is,  when  he 
returned  he  expressed  no  opinion  on  this  bar-lease  question 
but  delivered  an  elaborate  oral  judgment  on  the  main  con- 
troversy in  these  cases,  which  was  the  question  of  0.  O.  D. 
bills  of  lading,  and,  that  being  an  arrangement  of  counsel, 
the  report  was  confirmed ;  each  getting  allowances  excepted 
to  and  all  satisfied  in  the  general  average.  It  was  in  this 
way  the  bar-lease  question  passed  sub  silentio.  I  have  veri- 
fied my  recollection  of  the  circumstances  by  that  of  other 
counsel  not  engaged  here,  and  I  do  not  understand  that  it  is 
insisted  that  Judge  Emmoks  gave  an  opinion,  but  only  that 
on  exception  and  after  argument  the  point  was  ruled  in  favor 
of  the  lien. 

Where  no  reasons  are  given,  I  do  not  think  in  a  case  like 
that,  or  this,  where  many  exceptions  are  filed  and  numerous 
points  ruled,  that  such  rulings  should  stand  for  precedents. 
Unless  they  come  nearer  to  my  own  judgment  than  does 
this,  I  do  not  feel  bound  by  them. 

These  claims  are  disallowed. 

INSURANCE    PBEMIUMB. 

Certain  underwriters  have  filed  claims  for  insurance  pre- 
miums 'for  which  some  notes  had  been  taken — which  are 
tendered  back — and  it  is  claimed  these  premiums  are  a  lien 
by  the  maritime  law.  The  objection  that  these  notes  are  a 
waiver  of  the  lien,  or  that  the  taking  of  Jones'  note  as  trustee 
is  such  waiver,  has  already  been  disposed  of  in  considering 
the  question  with  reference  to  the  supply  liens.  Such  secu- 
rities are  not  a  waiver  unless  so  intended,  and  there  is  no 
proof  of  such  intention  here. 
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The  question  as  to  whether  these  premiums  are  a  lien 
under  the  maritime  law  has  not  been  decided  by  the  Supreme 
Court  and  the  rulings  are  not  in  accord  in  the  other  courts. 
In  The  John  T,  Moore^  9  Chicago  Legal  News,  417;  S.  C. 
6  Central  Law  J.  261,  Judge  Woods  decided  against  the  lien, 
and  there  are  perhaps  other  rulings  the  same  way.  But  in 
The  Dolphin,^  3  Cent.  L.  J.  628;  S.  C.  8  Chicago  Leg. 
News,  401,  Judge  Bro^n,  of  the  Michigan  district,  decided 
that  they  were  a  lien,  and  his  opinion  was  approved  by  Mr. 
Justice  SwATNE,  the  circuit  justice  of  this  circuit,  on  appeal,^ 
9  Chicago  Legal  News,  337.  This  is  binding  on  me  as 
authority,  and  I  rule,  therefore,  in  favor  of  the  lien,  and  the 
claims  will  be  so  allowed. 

THE   MOSTGAOE. 

It  appears  that  A.  J.  White  &  Co.  were  indorsers  on  the 
notes  of  the  Packet  Company,  which  had  been  discounted  in 
bank,  and  being  unable  to  renew,  application  was  made  to 
J.  C.  Neely  and  Louis  Hanauer,  who  indorsed  the  renewed 
paper  and  took  a  mortgage  to  secure  the  indorsement  on  one 
of  these  boats  for  the  amount  of  the  note,  which  was  $5,000. 
They  intervene  by  petition  and  claim  a  paramount  lien.  The 
mortgage  was  duly  registered  both  under  the  act  of  Congress 
and  the  State  registration  laws.  It  does  not  appear  for  what 
special  purpose  the  original  money  was  lent  to  be  used,  but 
that  it  was  used  in  the  business  of  the  company  in  running 
these  boats  may  be  admitted.  If  it  be  conceded  that  he  who 
advances  mon^y  to  procure  supplies  would  stand  in  the  same 
attitude  as  the  furnisher  of  supplies,  and  that  it  would  be 
such  a  maritime  contract  as  would  support  the  jurisdiction 
of  this  court  to  foreclose  the  lien  of  the  mortgage  given 
to  secure  it  by  proceedings  in  rem^  it  would  not  apply  to  this 

^  Raikorted  in  1  Flipp.  C.  C.  R.,  p.  580. 
s  Se%  1  Flipp.  a  a  B^fk  5&2. 
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case.  The  original  money  was  advanced  by  the  bank  on 
commercial  paper,  with  A.  J.  White  <fe  Co.  as  indorsers. 
This  debt  was  paid  by  proceeds  of  tlie  loan  secured  on  Neely 
&  Hanauer's  indorsement,  and  it  would  be  carrying  the 
doctrine  very  far  to  consider  this  last  loan  as  an  advance  of 
money  for  necessary  supplies.  The  money  actually  had  for 
that  purpose  was  paid,  and  I  think  this  was  not  a  maritime 
contract,  and  this  court  would  have  no  jurisdiction  to  enforce 
it  as  such.  It  is  only  a  common  law  mortgage,  and  it  seems 
that  the  only  right  in  this  court  such  a  mortgage  has  is  to 
claim  the  res  by  award,  as  owner  auh  modo^  or  petition  under 
the  43d  Rule  as  against  the  proceeds  of  sale.  The  JohnJay^ 
(Bogart,)  17  How.  399;  The  Any  clique^  (Sehuchardt  v. 
Bahhidge,)  19  How.  239 ;  The  People's  Ferry  Co.  v.  Beers,  20 
How.  393;  The  Lottawanna,  20  Wall.  201,  222;  S.  C.  21 
Id.  583.  Tlie  rules  of  admiralty  pleading  should  be  strictly 
complied  with.  McKinlay  v.  Morrish,  21  How.  343,  347. 
I  think,  therefore,  the  objection  to  this  libel  is  well  taken, 
but  it  should  have  been  taken  in  limine,  and  the  practice  of 
allowing  such  objections  to  be  taken  to  a  pleading  at  the  final 
hearing  on  exceptions  to  the  report  of  the  commissioners  is 
intolerable,  and  I  shall  therefore  now  allow  the  mortgagees  to 
convert,  by  amendment,  their  libel*  into  an  answer  and  claim 
of  the  reSy  or  into  a  petition  under  the  43d  Rule,  as  they 
may  elect.  I  think  the  act  of  Congress  regulating  mort- 
gages is  only  a  registry  act  and  does  not  give  the  court  juris- 
diction to  treat  this  mortgage  as  a  maritime  lien  under  mari- 
time law.  But  it  is  a  lien,  which  this  court  can  enforce  in 
the  way  above  suggested. 

PRIORITIES. 

I  am  informed  by  the  learned  circuit  judge  of  this  circuit, 
that  he  has  established  the  rule  for  this  circnit,  that  liens  fur 

^  Mistake  of  coonsel  and  court    It  was  a  petition.    [Reporter,    ^ 
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supplies  under  a  State  statute  take  precedence  of  mortgages 
like  this,  and  rank  in  the  same  class  and  share ^^c>  rata  with 
supply  liens  under  the  general  maritime  law.  This  is  bind- 
ing on  us  here,  and  the  liens  here  allowed  of  that  class  will 
be  first  paid.  See  also  The  Emma^  3  Cent.  L.  J.  285;  The 
Allice  Gttty;^  The  Unadilla;^  The  St.  Joseph^  1  Brown's 
Ad.  202;  The  Paragon,  1  Ware,  322;  6  Am.  L.  R  551;  Id. 
328;  The  Theodore  Perry;  The  Grace  Greenwood,  2  Biss. 
131;  The  Kate  Hinchman,  6  Biss.  367;  In  re  Scott,  1  Abb. 
336;  In  re  Harrison,  2  Abb.  74  and  note  83-93. 

The  authorities  put  liens  for  insurance  premiums  in  the 
lowest  class  of  maritime  liens.  I  do  not  see,  if  they  are 
maritime  liens,  why  they  should  not  take  precedence  of  com- 
mon law  mortgages,  except  where  they  have  become  due  on 
policies  taken  out  since  the  date  of  the  mortgage.  In  that 
case,  being  only  for  the  benefit  of  the  owner's  interest  and  not 
being  in  any  way  beneficial  to  the  mortgagee,  I  think  they 
should  not  be  allowed  to  displace  the  mortgage.  All  pre- 
miums on  policies  taken  out  prior  to  the  mortgage  will  be 
first  paid;  all  since  will  be  postponed  to  it. 

GENEBAL   CREDITORS. 

I  think  the  company  cannot  repudiate  the  Jones  deed  of 
rrust,  and  that  its  provisions  are  a  lien  for  the  benefit  of 
general  creditors,  which  they  may  enforce  under  the  43d  Kule. 
Only  two  I  believe  have  filed  such  petitions.  Ordinarily,  I 
would  not  allow  after  the  hearing  any  others  to  come  in  to 
their  prejudice.  But  these  only  came  in  under  that  rule  at 
the  hearing,  and  I  shall  now  allow  all  creditors  to  prove  their 
claims  as  under  one  general  petition.  I  do  this  because  of 
the  awkward  practice  adopted  in  this  case  of  leaving  ques- 
tions of  pleading  to  be  determined  at  the  hearing.      This 

'  Reported  in  this  volume. 
28 


434  DISTRICT  COURT.  [Ap-ii, 

The  Illinois,  White  and  Cheek. 

JoneB  deed    of  tniet  will    inure  to    them  as  a  lien  against 
remnants.     The  Edith,  94  U.  S.  518-523. 


GOBI'S. 

The  creditors  whose  claims  have  been  allowed  as  liens  will 
be  allowed  their  costs.  Those  whose  claims  have  not  been 
allowed  will  pay  their  own  costs. 

Circuit  Coubt  of  United  States, 

Western  Tennessee, 

April  16,  1881. 
Neely  and  Uananer,  the  mortgagees,  having  appealed  from 
the  decree  of  the  District,  to  the  Circuit,  Court,  the  same 
was  heard  this  day  by  the  Hon.  John  Baxter,  Mr,  Humes 
appearing  for  the  appellants  and  Mr,  Warinner  and  Mr. 
Jordan  for  N.  M.  Jones,  surviving  partner,  etc.  The  court 
''reverses  the  decree  below  in  so  far  as  it  allows  the  demand 
of  N.  M.  Jones,  surviving  partner,  etc.,  to  be  paid  in  priority 
of  the  mortgage  claims  of  the  said  J.  C.  Neely  and  L.  Ilan- 
auer,  when,  in  fact,  the  said  N.  M.  Jones,  surviving  partner, 
etc.,  had  waived  said  lien  so  far  as  said  J.  C.  Neely  and  L. 
Hanauer,  mortgage  creditors,  are  concerned." 

It  win  be  noticed  that  Judge  Hammond  does  not  discuss  one  of  the 
points  made  by  counsel,  which  is  tliat  under  the  Tennessee  boat  act  all 
liens  stand  on  an  equal  footing,  and  as  some  of  the  articles  or  contracts  for 
which  a  lien  is  given,  are  not  maritime  in  their  nature  a  difficulty  of  a 
serious  character  towards  their  enforcement  or  partial  enforcement  in  an 
admiralty  court  was  suggested.  See  the  language  of  Judge  Taney  in 
The  St.  Lawrence,  1  Black,  pp.  530-531,  with  reference  to  the  difficulties 
of  enforcing  State  liens  in  admiralty.  The  principal  point,  however,  on 
which  the  case  was  made  to  turn  was,  that  a  lien  in  the  home  port  would 
be  enforced  if  the  contract  was  maritime,  and  if  the  State  boat  act  covers 
it,  irrespective  of  other  considerations. 

It  will  be  remembered  that  counsel  refers  to  The  Young  Saniy  (cited 
as  20  Law  Rep.  p.  608,  tliough  it  should  be  quoted  as  10  Law  Uep.  N.  S. 
608.) 


1879.J  WESTERN  TENNESSEE.  435 

Th6  Illinois,  White  and  Cheek. 

Judge  Browk  in  The  General  Burmide  (this  vol.,  p.  144,)  refers  to  the 
same  case,  and  also  to  2  Pars,  on  Shipping.  154,  (which  quotes  that 
case)  as  authority  for  the  doctrine  that  no  necessity  for  credit  in  the  home 
port  need  be  shown,  but  that  the  lien  is  conferred  by  the  State  statute 
"whenever  the  supplies  are  furnished."  Perhaps,  this  is  the  only  one 
seemingly  applicable 

The  Young  Sam  was  decided  twenty-flve  years  ago,  and  will  be  found 
printed  in  full  below.  The  curious  reader,  it  is  believed,  will  readily 
discover  that  the  statement,  quoted  as  law,  is  mere  dictum. 

It  will  be  observed  that  the  only  question  before  the  court  was,  whether 
under  the  statute  of  Main&,  giving  parties  who  fhrnish  supplies  towards 
the  building  of  vessels  a  lien,  included  a  vessel  generally,  or  whether  it 
alone  covered  the  case  of  a  vessel  particularly  named.  The  judge  ruled 
that  if  the  vessel  were  sought  to  be  held  under  a  given  name,  the  lien 
would  be  enforced  (according  to  several  different  rulings  in  that  circuit,) 
but  as  the  supplies  were  furnished  to  build  a  vessel  not  described  by 
name,  he  would  refuse  to  enforce  it.  Now  that  was  all  there  was  before 
the  court  or  in  the  case.  And  the  court's  viewd  on  the  first  proposition 
have  long  since  been  repeatedly  repudiated,  upon  the  ground  that  sup- 
plies furnished  towards  the  building  of  ships  are,  not  ftiaritime,  but  land 
contracts,  and  therefore  are  entitled  to  no  lien  under  the  State  boat  acts. 
The  Antelope,  2  Ben.  405 ;  Fo»ter  v.  Ellis,  5  Ben.  83 ;  People's  Ferry  Co. 
V.  Beers,  20  How.  400;  Roach  v.  Chapmnn,  22  How.  129;  ffardy  v.  The 
Buggies,  2  Hughes,  81;  Smith  v.  The  Boyal  George,  1  Woods,  294;  and 
Edwards  v.  Elliott,  21  Wall.  532. 

It  is  stated  in  The  Young  Sam  that  the  lien  exist  5  by  virtue  of  the  Stale 
act  alone,  but  does  the  principle  of  this  dictum  go  far  enough? 

The  essence  of  all  liens  lies  in  the  necessity  lor  credit — else  why  a 
lien  ?  The  party  who  buys  material  or  incurs  repairs  or  makes  contracts 
under  the  State  boat  acts  needs  credit ;  otherwise  he  would  pay  cash.  So 
that  though  under  these  acts  it  may  not  be  necessary,  when  attempting  to 
enforce  such  lien  in  a  State  Court,  to  show  the  necessity  for  credit,  it  is 
Btill  presupposed  or  fully  presumed.  It  is  only  in  this  sense  that  the 
dictum  may  be  true.  But  when  the  attempt  is  made  to  enforce  such  con- 
tracts in  the  a  Imiralty,  the  authorities  seem  to  require  that  such  neces- 
sity should  be  fully  shown. 

The  leading  case  on  this  subject,  Taylor  v.  The  Commonwealth,  18  Am. 
Law  Reg.  502,  though  reversed  by  Miller,  J.,  on  appeal,  appears  on  the 
matter  of  lien  to  have  been  approved  by  him.  14  Am.  Law  Reg.  vol. 
14,  p.  84. 

The  first  decree  was  by  the  learned  judge  of  the  Eastern  District  of 
Missouri,  Treat.    It  was  ruled : 

1st.  "  That  while  in  foreign  ports  the  presumption  of  necessity  for  rely- 
ing upon  the  credit  of  the  vessel  for  repairs,  arises  from  the  necessity  of 
repairs  to  enable  the  vessel  to  prosecute  the  voyage ;  in  home  ports  the 


436  DISTRICT  COURT.  [April, 

The  Illinois,  White  and  Cheek. 

presumption  of  a  necessity  for  relying  upon  the  credit  of  the  vessel  does 
not  exist." 

2d.  "  That  in  a  foreign  port  the  master^  as  periorming  the  duties  of  that 
officer,  has  authority  to  bind  the  vessel  and  her  owners  for  the  necessary 
expenses  of  the  boat;  but  in  the  home  port  he  has  not  that  right" 

8d.  '*That  while  in  a  foreign  port  the  necessary  repairs  are  restricted 
to  such  as  will  enable  the  vessel  to  pursue  her  voyage  with  safety,  the 
repairs  in  the  home  port,  where  they  may  be  ordered  by  the  owvers, 
are  not  of  such  necessity  restricted  within  such  narrow  limits.*' 

4th.  "Those,  who  in  a  home  port,  furnish  repairs  and  supplies  most 
show  affirmatively,  in  order  to  have  a  lien  on  the  vessel,  that  it  was  neces- 
sary to  rely  on  the  credit  of  the  vessel ;  or,  in  other  words,  that  the  credit 
of  the  owners  was  not  such  as  would  justify  a  prudent  man  in  furnishing 
repairs  or  supplies  solely  on  their  personal  credit  'Many  persons  in 
home  ports  have  been  accustomed,  in  consequence  of  the  State  boat  acts, 
to  suppose  that  repairs  and  supplies  furnisbed  there  at  the  instance  of 
the  master  gave  a  lien  irrespective  of  all  other  considerations;  but  as 
they — BO  far  as  they  trespass  upon  admiralty  jurisdiction — are  void,  it  is 
important  that  material  men  in  home  ports  should  bear  in  mind  the  dis- 
tinction above  stated,  and  the  elements  out  of  which  a  lien  in  a  home 
port  arises.  If  the  owners  are  in  good  credit  there  is  no  necessity  for 
relying  upon  the  credit  of  the  vessel,  and  consequently  no  lien  is 
created." 

This  decision  was  made  after  the  new  12th  Rule,  but  before  The  Lot- 
tawanna  decisions,  and  what  adds  force  to  it  is  the  fact  that  both  Judge 
Treat  and  Justice  Miller  believed  at  the  time,  under  the  new  rule,  that 
libels  in  rem  for  repairs,  supplies,  etc.,  could  be  filed  in  the  home 
as  well  as  in  the  foreign  port  The  reason  given  for  the  lien  in  the  for- 
eign port  is  that  the  owners  have  no  credit,  or  no  funds.  And  the  pre- 
sumption of  want  of  credit  is  easily  overturned  if  the  owner  is  present 
or  has  an  undoubted  credit,  as  was  the  case  in  The  Sultana,  (Pratt  v.  Heed, 
19  How.  359,)  where  Nelson,  Associate  Justice  Supreme  Court,  deliv- 
ered  the  opinion.  The  same  rule  is  laid  down  by  Clifford,  J.,  in  The 
Lulu,  The  Kalorama  and  GenH  Custer,  10  Wall.  200. 

We  now  come  to  The  Lottawanna,  21  Wall.  558,  where  it  clearly 
appears  that  "credit  to  the  ship  "  has  not  been  dispensed  with  under  the 
new  rule. 

Says  BiiADLET,  J.,  "It  is  true  the  inconveniences  arising  from  the 
often  inti'icate  and  conflicting  State  laws  creating  such  liln,  induced  this 
court  in  December  term,  1858,  to  abrogate  that  portion  of  the  12th  Admi- 
ralty Rule  of  1844,  which  allowed  proceedings  tTi  rem  against  domestic 
ships  for  repairs  and  supplies  furnished  in  the  home  port,  and  to  allow 
proceedings  in  personam  only  in  such  cases.  But  we  have  now  restored 
the  rule  of  1844,  or  rather  we  have  made  it  general  in  its  terms,  giving 
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to  material  men,  in  all  cases,  their  option  to  proceed  either  in  rem  or  in 
personam.  Of  course,  this  mod  ideation  of  the  rule  cannot  avail  where 
no  lien  exists ;  but  where  one  exists,  no  matter  by  what  law,  it  remoyes 
all  obstacles  to  a  proceeding  in  rem,  if  credit  is  given  to  the  vessel." 

It  will  be  seen  from  this  extract  that  the  general  rules  of  admiralty 
were  in  the  mind  of  the  court,  and  especially  of  the  judge  (Bradlkt) 
who  delivered  the  opinion.  When  he  speaks  of  the  failure  of  the  party 
claiming  a  lien  to  record  his  privilege,  and  adds,  "had  the  lien  been 
perfected  •  •  •  ihe  principles  that  have  heretofore  governed  ♦  •  ♦ 
would  have  undoubtedly  authorized  the  material  man  to  file  a  libel  against 
the  vessel  or  its  proceeds,*'  he  must  be  understood  to  include  the  general 
admiralty  rules. 

In  an  able  review  of  The  Lottawanna  decision  (21  Wall.  558),  see  Am. 
Law  Reg.  vol.  14,  p.  58,  the  following  language  is  used :  '*  It  may  be 
remarked,  however,  in  passing,  that  the  English  and  American  law  in 
denying  the  lien  in  question,  (in  the  home  port)  violated  no  recognized 
principle  of  the  general  maritime  law.  It  is  conceded  that  a  lien  is  not 
implied  in  all  cases,  even  of  supplies  furnished  to  a  foreign  vessel.  Now 
it  may  be  argued  as  a  legal  inference,  a  presumptio  Juris,  that  supplies 
furnished  to  a  vessel  in  her  home  port,  where  she  cannot  be  in  distress, 
where  she  is  under  no  exigency  of  completing  her  voyage  and  getting 
home,  are  not  necessaries  in  any  legal  sense,  and  are  furnished  on  the 
the  credit  of  the  owner  and  not  on  that  of  the  ship.  This  view  of  the 
subject  reconciles  the  general  principles  of  maritime  law."  The  allu- 
sion to  '* credit  of  the  owner  himself  and  not  that  of  the  ship"  shows 
that  the  writer  understands  Judge  B&adlet  as  upholding  the  foregoing 
construction  of  his  language. 

And  Judge  Clifford,  in  20  Wall.  219,  thinking,  as  did  Judges  Miller 
and  Treat,  that  the  new  rule  put  home  and  foreign  ports  on  a  like  footing 
so  far  as  filing  libels  by  material  men,  maintained  that  the  rule  of  credit 
being  given  to  the  ship  still  governed,  in  order  to  the  creation  of  a  lien. 

The  reasoning  of  the  painstaking  and  learned  district  judge,  who  penned 
the  opinion  in  this  case,  whether  the  reader  assents  to  it  or  not,  must  be 
acknowledged  to  be  both  ingenious  and  able. 

In  The  Dolphin}  and  note  p.  592,  something  was  said  about  the  Con- 

tincDtal  law  on  the  subject  of  unpaid  premiums  of  marine  insurance  being 
a  lien  on  the  vessel.  The  following  information  has,  since  the  publication 
of  Vol.  I  been  received  relative  to  the  law  of  different  European  States: 

The  law  of  Belgium,  Art.  23,  Code  of  Commerce,  provides: 

'*  L*  assureur  a  un  privilege  sur  la  chose  assured.  Ce  privilege  est  dis- 
pense de  toute  inscription.  II  prend  rang  inmediatement  apres  celui 
des  frais.  II  n'existe  quelque  soit  le  mode  de  payement  de  la  prime  que 
pour  une  somme  correspondant  a  deux  annuities." 

*'  The  underwriter  has  a  privilege  on  the  thing  assured.    This  privi- 

1 1  Flipplo,  660. 
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lege  (or  lien)  takes  rank  immediately  after  legal  costs  or  expenses.  Such 
preference,  no  matter  how  the  premium  is  to  be  paid,  exists  only  for  an 
amount  corresponding  to  twa annual  ]iremiums." 

The  law  of  Portugal,  for  which  the  reporter  is  indebted  to  the  U.  8. 
consular  agent  at  Oporto,  is  as  follows:  **The  underwriter  has  a  lien  on 
vessels  for  uppaid  premiums  of  insurance,  if  the  policy,  on  account  of 
which  the  premium  is  due,  has  not  expired." 

Through  the  courtesy  of  Chapman  Coleman,  esq.,  second  Sec'y  of  the 
Legation  U.  S.,  at  Berlin,  the  following  statement  of  the  German  com- 
mercial law  on  the  subject  has  been  received.  The  same  was  furnished 
by  Baron  Judge  Diefenbroick-Gruter,  President  of  the  Senate  of  the 
Eammer  Court  (the  highest  tribunal  in  Prussia.) 

"The  German  Commercial  Law  book  (Uendelsgesetzbuch,)  article  757, 
designates  under  ten  heads  the  persons,  who  for  certain  claims,  are  en- 
titled to  the  rights  of  creditors  of  a  vessel  (Schifts-GlaQbiger) ;  i.  «.,  who 
have  a  lien  against  the  vessel  as  against  a  third  party.  (Art  758.)  Assur- 
ers, as  regards  claims,  do  not  belong  to  the  category  enumerated ;  nor  is 
there  any  other  provision  of  law  which  gives  a  lien  of  the  character  in 
question.  As  against  a  third  party  no  such  claim  can  therefore  be 
enforced." 

According  to  the  law  of  Holland  (letter  received  from  D.  Eckstein,  esq., 
Consul  at  Amsterdam,)  "  there  is  no  Dutch  law  giving  underwriters  a  lien 
on  vessels  for  unpaid  premiums  of  insurance." 

Christian  Bors,  esq..  Consul  of  Sweden  and  Norway  at  New  York, 
writes,  "that,  according  to  the  laws  of  Sweden  and  Norway,  underwriters 
have  a  lien  on  vessels  for  unpaid  claims;  certain  other  claims,  such  as 
seamen's  wages,  etc.,  have,  however,  preference." 

From  the  U.  S.  Consulate  (Henry  B.  Rydert,  esq.,)  at  Copenhagen,  the 
law  of  Denmai'k  is  ascertained  to  be : 

"  The  underwriter  has  no  more  lien  for  unpaid  premium  on  a  vessel 
than  any  other  person."  "The  insurer,  or  the  party  who  insures  for 
another  party,  is  liable  for  the  premium."  "The  premium  is  payable 
immediately  on  entering  or  signing  an  agreement  for  insurance.  If  the 
premium  is  not  paid  immediately  the  underwriter  has  the  option  of  can- 
celling the  agreement  for  the  time  the  premium  is  unpaid,  provided  the 
policy  has  not  been  handed  over  with  a  clause  that  the  same  is  in  force, 
whether  the  premium  is  paid  or  not." 

Sec.  285  of  the  Italian  maritime  law  reads  as  follows : 

"Privileged  debts  on  vessels,  their  tackle,  apparel  and  furniture  are 
the  following,  (and  the  same  are  entitled  to  the  priorities  in  which  they 
are  placed  in  this  section.)      ***♦***«» 

"  10.  Premiums  of  insurance  on  a  vessel,  her  tackle,  apparel  and  furni- 
ture for  the  last  voyage,  or  on  a  time  policy,  and  for  steamers  navigating 
at  staled  periods  and  insured  on  time  policies  the  premium  correspond- 
ing to  the  last  six  months   and  the  adjustment  and  contribution  of  mutual 
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insurance  associations  during  the^  preyious  six  months,  are  liens  on  ves- 
sels as  above." 

The  Austrian  law  follows  the  French  law. 

**Codice  Commercio  francese.  Artie.  191. — Bono  priyilegiati  I  debiti 
indicati  qui  appresso  secondo  Tordine  in  cui  sono  coUocati. 

"  (1,  2,  3,  4.  5,  6,  7,  8,  9.) 

"10.  L*ammontare  dei  premii  d'&^sicurazione  fatta  sul  corpo,  chiglia, 
attrezzi,  arredi,  e  sull*  armamento  e  corredo  del  bastimento  dovuti  per 
1' ultimo  viaggio." 

"  The  debts  which  follow  are  privileged  (have  a  lien)  according  to  the 
order  in  which  they  appear." 

"10.  The  amount  of  the  premium  of  insurance  made  on  the  hull,  keel, 
rigging,  furniture,  apparel,  outfit  (or  armament,  armamento)  and  equip- 
ment." 

The  Spanish  law,  Sec.  598,  of  the  Code  of  Commerce,  reads  as  follows : 
"Privileged  liens  on  vessels,  in  their  order,  are  the  following:  1.  Debts 
to  the  State.  2.  Judicial  expenses.  3.  Tonnage,  anchorage  and  port 
duties.  4.  Expenses  of  keeping  vessel  in  repair — sanctioned  by  the 
competent  commercial  court.  5.  Wages  of  captain  and  crew.  6.  Debts 
contracted  during  the  last  voyage  to  meet  the  exigencies,  of  voyage  and 
crew.  7.  Debts  for  the  construction  of  the  vessel.  8.  Debts  for  provis- 
ioniug  vessel.    10.  Premiums  of  insurance.    11.  Other  liens  and  debts. 

Para  gozar  de  la  preferencia  que  en  su  respectivo  grado  se  marca  k 
los  creditos  de  que  hace  mencion  el  articulo  596,  se  han  de  justiticar  ^stos 
en  la  forma  siguente :  1.  Los  creditos  de  la  Real  Hacienda  *  *  *.  2. 
Las  costas  judiciales  *  *  ♦.  8.  Los  derechos  de  tonelados,  ♦  ♦  ♦. 
4.  Los  salarios  y  gastos  de  conservacion  del  buque  •  •  ♦.  6.  Los 
(Mnpenos  y  sueldo  del  capitm  y  tripulacion  ♦  *  *.  6.  Los  deudas 
contraidos  para  cubrir  las  urgencias  de  la  nave  durante  el  ultimo  viage 
•  *  *.  7.  Los  creditos  procedentes  de  la  construccion  6  venta  del 
buque  *  ♦  ♦.  8.  Los  provisiones  para  el  apreslo  *  *  ♦.  9.  Los 
prestaraos  a  la  gruesa  ♦  *  *.  lO.  Los  pr^fmios  de  seguros,  por  las 
polizas  y  certiflcaciones  de  los  corredores  que  interveniaron  en  ellos. 

Though  making  endeavors  in  that  regard  the  reporter  was  not  able  to 
procure  satisfactory  information  as  to  what  is  the  law,  on  this  point,  in 
Russia,  Greece  or  Turkey. 

THE  YOUNG  SAM. 

CiBODiT  CouKT — District  of  Maine — ^April  Term,  1857. 

1.  The  party  claiming  a  lien  on  vessels  for  materials,  under  Rev.  Sts., 
ch.  125,  sec.  35,  must  show  that  the  contract  under  wliich  the  materials 
were  furnished,  had  reference  to  some  particular  vessel,  for  the  consti'uc- 
tion  or  repair  whereof  such  materials  were  to  be  used. 
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2.  Whether  any  case  can  come  within  this  statute,  if  the  particular 
vessel  has  not  been  begun  to  be  built  before  the  sale  of  the  materials, 
queer  &, 

Butler^  for  the  appellant 
Shepley^  for  the  claimant. 

Curtis,  J.— This  is  an  appeal  from  a  decree  of  the  District  Court,  dis- 
missing a  libel  filed  in  that  court  to  assert  a  lien  on  a  vessel  for  the  price 
of  materials  used  in  its  construction. 

The  material  facts  which  I  deduce  from  the  proofs  are,  that  in  Januar}% 
1855,  the  claimant  contracted  in  writing  with  one  Edmund  Merrill,  for 
timber  for  tlie  keel,  shoe,  floor  timbers,  naval  timbers,  foot-hooks  and 
risers,  sufficient  for  a  ship  of  about  000  tons,  and  agreed  to  pay  therefor 
by  conveying  to  Merrill  in  fee  a  certain  ship-yard  and  the  buildings 
thereon.  To  enable  himself  to  perform  this  contract,  Merrill  contracted 
with  the  libel lant  for  the  timber,  for  the  price  whereof  the  lien  is  claimed. 
This  timber  was  put  on  to  railroad  cars  by  the  libellant,  consigned  to 
the  claimant  at  Portland,  who  obtained  a  delivery  order  from  the  railroad 
company,  and  directed  the  cars  to  be  taken  to  Westbrook,  and  there  re- 
ceived the  timber,  and  used  it  in  the  construction  of  the  vessel  in  question. 
It  does  not  appear  that  when  this  timber  was  delivered,  this  vessel  had 
been  begun  to  be  built.  The  inference  from  the  fact  that,  among  the 
timber  were  keel  pieces,  is,  that  the  vessel  was  not  then  begun. 

There  is  no  evidence  that  the  libellant  and  claimant  ever  met  at  all 
concerning  the  timber,  save  that  the  libellant  was  present  when  the  tim- 
ber was  unladen,  and  assisted  in  unloading  that  and  other  timber  from 
the  railroad  cars.  It  is  not  shown  by  the  libellant  that  when  he  contracted 
to  sell  the  timber  to  Merrill,  he  relied  on  any  lien  on  this  vessel,  nor  that 
he  even  knew  it  was  intended  for  any  particular  vessel.  lie  neither  pro- 
duces his  book  of  accounts  to  show  a  charge  to  any  vessel,  nor  oflers  any 
evidence  of  the  terms  of  the  contract  between  Merrill  and  himself.  He 
relies  solely  on  the  facts  that  he  was  once  the  owner  of  the  timber;  that 
whatever  conU'act  he  may  have  made  with  Merrill,  he  himself  was  pres- 
ent when  the  timber  came  into  the  actual  possession  of  the  claimant,  and 
that  it  was  used  in  building  the  vessel  libelled. 

The  local  law,  (Rev.  Sts.  ch.  125,  sec.  35,)  gives  to  any  person  who  shall 
furnish  materials  for  or  on  account  of  any  vessel,  building,  or  standing  on 
the  stocks,  or  under  repairs  after  being  launched,  a  lien  for  the  price  of 
such  materials. 

But  the  materials  must  be  furnished  for  or  on  account  of  some  particu- 
lar vessel,  building  or  standing  on  the  stocks,  or  undergoing  repairs.  It 
has  been  repeatedly  held  in  this  district,  and  I  concur  in  the  corre<:tness 
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of  the  decision,  that  the  parties  must  have  reference  to  some  particular 
vessel  in  the  construction  or  repairs  whereof  the  materials  are  to  be  used, 
and  upon  which  the  lien  is  to  be  created.  The  GalUtOy  Davies*  R.  29;  S. 
C.  on  appeal,  1  8tory»8  R.  244;  S^aU  v.  The  Hull  of  a  New  Ship,  Ware's 
R.  565.  I  entertain  great  doubt  whether  any  case  can  come  within  this 
law,  if  the  particular  vessel  had  not  been  begun  to  be  built  before  the 
sale  of  the  materials. 

But  it  is  not  necessary  to  decide  this  point,  because  it  is  not  shown  by 
the  libellant  that  his  contract  with  Merrill  had  reference  to  any  particular 
vessel,  and  I  consider  the  burthen  rests  on  him  to  prove  this.  It  was 
urged  at  the  argument,  that  in  case  of  materials  furnished  for  a  foreign 
vessel,  the  admiralty  law  presumes  they  were  furnished  on  the  credit  of 
the  vessel.  But  in  such  a  case  it  must  first  appear  that  there  was  a  par- 
ticular vessel  in  the  contemplation  of  the  parties  whose  necessities  were 
to  be  supplied;  and,  according  to  the  correct  doctrine,  as  expounded  by 
the  Supreme  Court  at  the  last  term,  it  must  not  only  appear  that  the 
supplies  were  necessary  for  tbe  particular  vessel,  but  that  it  was  also 
necessary  that  the  master  should  have  a  credit  to  obtain  them. 

The  liens  given  by  the  local  law  do  not  depend  on  the  same  require- 
ments. But  whatever  requirements  are  made  by  the  local  law  as  pre- 
requisites for  a  lien,  must  be  shown  by  the  libellant  to  have  been  complied 
with,  before  he  can  claim  a  preference  over  other  creditors,  or  entitle 
himself  to  assert  an  interest  in  the  property  of  a  third  person. 

Whether  one  who  agrees  to  sell  materials  for  building  or  repairing  a 
vessel,  and  who  contracts  with  another  for  the  means  to  enable  him  to 
comply  with  his  agreement,  can,  thereby,  give  a  lien  to  a  sub-contractor, 
under  this  law,  it  is  not  necessary  in  this  case  to  determine.  As  was 
suggested  in  TheKeereage^  (2  Curtis*  R.  421,)  the  case  of  a  sub-contractor 
for  labor  is  not  necessarily  the  same  as  that  of  a  sub-contractor  for  mate- 
rials. I  mention  it  here,  only  to  exclude  the  conclusion  that  anything  is 
intended  to  be  decided  respecting  this  question. 

The  decree  of  the  District  Court  is  affirmed  with  costs. 
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P.   0.   CALHOUN  T.  THE   MEMPHIS  &  PADUCAH 

RAILROAD  COMPANY. 

Circuit  Coubt — Western   District  of   Tennessee — 

April  7,  1879. 

1.  Railroads — Accretions — Mortgages — What  are  Included. — 
Where  a  railroad  company  makes  a  general  mortgage  of  the  railroad  this 
does  not  pass  after -acquired  lands,  unless  they  are  used  in  connection 
with  the  actual  operations  of  the  road  as  a  part  thereof. 

2.  The  doctrine  of  accretions  does  not  extend  to  such  lands. 

8.  The  Rule  as  to  After-Acquired  Lands. — If  the  intention  is  to 
include  in  the  mortgage  lands  Tvhich  the  company  expects  to  acquire, 
they  should  be  described  with  reasonable  certainty.  They  would  not 
pass  under  a  mortgage,  where  the  property  is  described  as  "the  railroad 
then  constructed  and  to  be  constructed,  etc.,  and  all  other  corporate  prop- 
erty, real  and  personal  of  said  railroad  company,  belonging  or  appertain- 
ing to  the  said  railroad,  whether  then  owned  or  thereafter  to  be 
acquired." 

The  Paducah  &  Memphis  Railroad  Co.  executed  a  mortgage, 
now  foreclosed.  The  foreclosure  was  had  in  this  cause,  and 
grew  out  of  a  irtortgage  "on  all  the  railroad  of  said  company, 
as  well  that  part  then  constructed  and  completed  as  the  part 
thereof  which  should  thereafter  be  constructed  and  com- 
pleted; and  all  and  singular  the  right  of  way  of  said  com- 
pany, and  the  lands,  real  estate,  rails,  tracks,  bridges,  build- 
ings, depots,  station  houses,  shops,  warehouses,  structures, 
erections,  fixtures  and  appurtenances  thereto  belonging  or  in 
any  wise  appertaining,  whether  then  owned  and  possessed,  or 
thereafter  to  be  acquired  by  it;  and  also  all  the  locomotives, 
engines,  tenders,  cars,  carriages,  shop-tools  and  machinery, 
and  all  the  franchises,  rights  and  privileges,  and  all  other  cor- 
porate property,  real  and  personal,  of  said  railroad  company, 
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belonging  or  appertaining  to  said  railroad,  whether  thereto- 
fore acquired  and  then  held  and  owned,  or  thereafter  to  be 
acquired  by  said  railroad  company,  including  all  depots,  ware- 
houses and  structures,  and  all  lands  acquired  or  designed  for 
depots,  warehouses  or  structures,  at  either  terminus  or  along 
the  line  of  said  railroad,  whether  then  held  and  owned  or  there- 
after to  be  acquired  by  said  railroad  company;  and  all  con- 
tinuations, branches,  tracks  or  extensions  of  said  railroad  to 
such  depots,  warehouses  and  structures;  and  also  all. the 
right,  title  and  interest  which  said  Paducah  &  Memphis 
Railroad  Company  then  had  or  might  hereafter  acquire 
under  and  by  virtue  of  any  lease  to  it  in  and  to  any  other 
railroad  branching  from  or  connecting  with  the  said  railroad 
of  the  said  railroad  company  hereinbefore  described,  or  in 
and  to  any  other  property,  real  or  personal,  used  or  to  be 
used  by  the  said  railroad  company  in  connection  with  its 
said  railroad,  or  with  any  railroad  leased  by  it  as  aforesaid; 
and  all  and  singular  the  tolls,  incomes,  earnings  and  profits 
of  the  said  railroad,  of  said  railroad  company  and  of  any 
railroad  leased  by  it  as  aforesaid;  and  also  all  the  estate, 
rights,  title,  interest,  property,  possession,  claim  and  demand 
whatsoever,  as  well  in  law  and  equity,  of  the  said  railroad 
company,  of,  in  and  to  the  same,  and  every  part  and  parcel 
thereof,  with  the  appurtenances,  to  have  and  to  hold,"  etc. 

'  The  railroad  at  a  subsequent  time  acquired  a  tract  of  forty- 
four  acres  of  land  from  one  Kerr,  and  took  his  deed  therefor, 
which  land  lay  along  and  adjacent  to  the  roadway.  The  con- 
sideration for  this  conveyance,  as  appears  from  the  face  of 
the  deed,  (together  with  two  or  more  acres,  before  granted  as 
right  of  way)  was  the  location  of  a  station  at  a  place  called 
Kerrville  by  said  company.  This  land,  the  proof  shows,  was 
surveyed,  and  laid  off  into  town  lots,  and  as  such  was  offered 
for  sale. 

Fisher  and  others  (who  came  into  court  by  j)etition)  hav- 
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ing  obtained  judgments  against  the  railroad  company  levied 
executions  on  these  town  lots,  and  claim  that  as  they  are  not 
included  in  the  mortgage  they  should  be  sold  and  the  pro- 
ceeds be  applied  to  the  payment  of  their  judgments. 

Metcalf  <&  Walker,  for  petitioners. 
Gantt  <&  Patterson,  for  defendants. 

'  Hammond,  J. — It  is  insisted  by  the  petitioners  that  the 
land  in  dispute  is  not  within  the  description  of  the  property 
conveyed,  or  if  it  can  be  so  held,  then,  that  the  mortgage  is 
inoperative  because  this  land  is  not  more  particularly  de- 
scribed, and  was  not  tlien  owned  or  in  expectancy.  How- 
ever carefully  we  analyze  the  words  and  sentences  used  in 
describing  the  property  conveyed,  much  may  be  said  on 
either  side,  and  there  is  no  very  clear  indication  either  way, 
as  to  the  actual  intention  of  the  parties  in  relation  to  laud 
situated  as  this  is  and  aapired  as  this  was.  It  is  not  un- 
usual for  railroad  companies  to  own  lands  not  at  all  connected 
with  the  narrow  strijp  occupied  by  the  roadway  and  its  appur- 
tenances, and  not  unusual  to  include  such  lands  in  the  mort- 
gages. Neither  can  it  be  denied,  that  under  a  properly  con- 
structed instrument,  lands  of  that  character  to  be  subse- 
quently acquired  may  be  included  with  the  other  property 
conveyed.  But  all  mortgages  of  the  kind,  which  have 
fallen  under  my  observation,  make  some  provision  for  utili- 
zing the  outside  lands  by  their  sale  and  the  application  of  the 
proceeds  to  the  purposes  of  the  trust,  generally  to  the  con- 
struction or  betterment  of  the  road  itself.  The  entire  absence 
of  any  such  provision  in  this  mortgage,  more  than  any  other 
circumstance,  inclines  me  to  the  belief  that  as  a  matter  of 
fact,  lands  such  as  these  were  not  in  the  contemplation  of  the 
parties.     Besides,  as   to  other   property   already  included. 
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there  is  no  ambiguity  whatever,  and  it  is  only  when  we  are 
called  upon  to  say  whether  this  land  was  conveyed  by  the 
instrument,  -that  it  becomes  perplexing  in  its  uncertainty  of 
description;  yet,  the  expression  "all  other,  the  corporate 
property,  real  and  personal,  of  said  railroad  company,  whether 
heretofore  acquired  and  now  held,  or  owned,  or  hereafter 
to  be  acquired  by  the  said  railroad  company,"  and,  perhaps, 
other  phrases  in  the  description  are  broad  enough  in  terms 
to  cover  this  land.  It  is  doubtful  if  the  words,  "belonging 
or  appertaining  to  the  said  railroad^^^  as  used  in  connection 
with  this  phrase,  were  intended  to  limit  the  general  description 
to  lands  to  be  used  in  the  railway,  and  appurtenant,  as  for 
depots,  warehouses,  structures,  etc.,  because  these  had  been 
already  abundantly  described  with  the  description  of  the  rail- 
way itself.  The  word  "  railroad,"  as  used  here,  may  mean  raiU 
road  company^  as  it  frequently  does.  Ordinarily,  this  gen- 
eral description  would  be  controlled  by  the  subsequent  enu- 
meration contained  in  the  words  "all  depots,  warehouses  and 
structures."  Pullan  v.  C.  (&  C.  H,  Co.,  4  Biss.  35,  43;  3 
Wash.  Real  Prop.,  400,  431.  But  when  this  rule  of  con- 
struction is  relied  on,  it  will  be  generally  found  that  the  par- 
ticulars are  introduced  with  a  videlicet,  or  some  such  mani-. 
festation  of  the  intention  to  restrain  the  general  description. 
Bouv.  Diet,  words  "videlicet,"  "scilicet;"  and  this  ejusdem 
generis  rule  of  construction  always  yields  to  the  intention  to 
be  gathered  from  the  context  and  general  §cope  of  the  whole 
instrument.  Williams  v.  Williams,  10  Yerg.  76;  Edmonds 
v.  Edmonds,  1  Tenn.  Oh.  163.  Here  the  particulars  are 
introduced  by  the  word  "including,"  which  does  not  indi- 
cate a  restrictive  intention,  but  rather  the  contrary. 

These  particulars  having  been  already  more  particularly 
described,  may  have  been  inserted  out  of  abundant  caution, 
and  not  for  the  purpose  of  confining  the  mortgage  to  the 
railway  and  its  superstructure.     The  same  uncertainty  pre- 
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vails  if  we  consider  the  other  terms  of  this  description,  sup- 
posed to  include  this  land.  But,  notwithstanding  this,  the 
general  description  is  broader  than  in  Dinsinore  v.  R.  <fe  JT. 
E.  Co.,  12  Wis.  649,  or  that  in  Seymmir  v.  (7.  &  N.  F.  R. 
Co.,  25  Barb.  284,  and  the  case  falls  within  the  principle  of 
these  cases,  and  the  case  of  Shainokin  Valley  R.  Co.  v. 
Livermore,  47  Penn.  St.  465,  all  excluding  lands  situated 
like  this,  under  mortgages  very  similar  to  the  one  under 
consideration.  Walsh  v. ^Barton,  24  Ohio  St.  28;  Pai^ish 
V.  Wheeler,  22  N.  Y.  494. 

A  mortgage  by  a  railroad  company  does  not,  by  implica- 
tion, cover  property  not  essential  to  its  business.  1  Jones' 
Mort.  156.  In  this  case,  while  all  other  property  is  described 
with  marvelous  detail,  this,  if  intended  to  be  conveyed,  is 
only  described  by  doubtful  general  terms.  It  does  not  seem, 
from  other  provisions  and  from  the  whole  instrument,  to 
have  been  within  the  scope  of  the  contract  the  parties  were 
making.  This  point  would  be  sufficient  to  decide  the  case, 
but  inasmuch  as  it  may  be  doubted,  I  have  considered  it  on 
the  assumption  that  the  intention  of  the  parties  was  to  con- 
vey all  lands  not  immediately  connected  with  the  railway, 
and  appurtenant  to  it,  then  owned  and  subsequently  to  be 
acquired. 

Railroad  mortgages  have,  on  grounds  of  public  policy,  by 
a  sort  of  eminent  domain^  somewhat  trespassed  upon  some 
of  the  best  assured  doctrines  of  the  common  law;  but  the 
courts  have  not  unconditionally  surrendered  to  them  all  the 
principles  which  govern  in  determining  the  rights  of  prop- 
erty as  between  ordinary  individuals.  On  the  doctrine  of 
accretion,  it  has  been  held  that,  without  particular  mention 
of  the  property  afterwards  acquired,  a  mortgage  by  a  rail- 
road company  will  pass,  under  a  general  description,  prop- 
erty subseqtiently  acquired  which  is  essential  to  its  use,  and 
may  be  fiiirly  taken  as  a  part  and  parcel  of  the  thing  which 
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we  call  a  railroad.  1  Jones'  Mort.  §§  152,  161.  But  as  to 
its  other  property,  not  regarded  as  accretions  to  the  road 
itself,  these  mortgages  are  governed  by  the  same  rules  as  in 
other  cases.  The  broad  doctrine  stated  in  Mitchell  v.  Wins- 
law^  2  Story,  630,  has  come  to  be  taken  as  quite  an  accurate 
statement  of  the  principle,  that  after-acquired  property  may 
be  the  subject  of  a  sale  or  mortgage;  but,  in  its  application, 
the  courts  have  established  that  the  general  principle  not 
only  has  exceptions,  but  in  all  canes  must  conform  to  the 
rules  governing  all  contracts.  It  is  said  that,  in  relation  to 
the  sale  of  things  not  yet  in  existence,  or  not  yet  belonging 
to  the  vendor,  the  law  considers  them  as  divided  into  two 
classes,  one  of  which  may  be  sold,  while  the  other  can  only 
be  the  subject  of  an  agreement  to  sell — of  an  executory  con- 
tract. Things  not  yet  existing,  which  may  be  sold,  are  those 
which  are  said  to  have  a  potential-' existence — that  is,  things 
which  are  the  natural  product  or  expected  increase  of  some- 
thing already  belonging  to  the  owner.  But  he  can  only 
make  a  valid  agreement  to  sell — not  an  actual  sale^ — where 
the  subject  of  the  contract  is  something  to  be  afterwards 
acquired.  Wyatt  v.  Watkiita^  1  Tenn.  Leg.  Rep.  148,  150; 
Benjamin  on  Sales,  §  78;  2  Story's  Eq.  1040, 1231;  1  Jones 
Mort,  §  149;  Everman  v.  Rohh^  52  Miss.  654;  Phelps  y. 
Murray^  2  Tenn.  Ch.  746;  Looker  v.  Pechxrtll^  38  N.  J.  L. 
253;  Merrill  v.  Noyes,  56  Me.  458;  rhila,,  W.  &  B.  li. 
Co.  V.  Woelper,  64  Pa.  St.  356;  FAlett  v.  Butt,  1  Woods, 
214;  Ball  v.  White,  94  U.  S.  382. 

In  the  application  of  this  principle  to  railroad  mortgages, 
it  will  be  found  that  the  courts  sometimes  refer  them  to  one 
of  these  classes,  and  sometimes  to  the  other,  as  the  property 
is  regarded  as  personal  or  real  property.  1  Jones  Mort.,  § 
154,  and  cases  cited;  Pennock  v.  Coe,  23  IIow.  117;  White- 
icafer  Valley  Co,  v.  Vidlrtte,  21  How.  414,  422'  Dunham 
V.  R.  Co.,  1  Wall.  254,  267,  268;  Shaic  v.  Bill,  95  U.  S. 
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10;  Pullan  v.  C.  <&  C.  B.  Co.,  3  BisB.  35;  [S.  C.  5  Biss. 
237  and  notes;]  Phelps  v.  Mun^ay,  2  Tenn.  Ch.  li.  753.  It 
is  said  in  this  last  case  that  a  contract  relating  to  realty  was 
always  enforceable  in  equity,  and  therefore  a  conveyance 
of  realty,  not  the  present  property  of  the  vendor,  is  good  in 
equity.  And  all  these  cases  show  that  there  never  was  any 
difReulty  in  treating  a  contract  to  convey  real  estate  to  be 
subsequently  acquired,  as  a  mortgage  of  it,  in  all  cases  where 
the  object  was  to  secure  a  debt.  We  have  already  seen  that 
after-acquired  lands,  not  used  in  connection  with  the  rail- 
road, cannot  pass  under  a  general  mortgage  of  the  road 
itself,  as  a  part  of  it,  on  the  principle  of  accessions  to  it; 
and  hence  it  follows  that,  as  to  this  kind  of  property,  the  con- 
tract must  be  treated  as  an  agreement  to  mortgage;  and 
under  the  rule  that  a  court  of  equity  will  treat  that  as  one 
which  is  agreed  to  be  done,  it  constitutes  a  lien  upon  the 
land  specifically  mentioned.  It  was  held  in  WiUon  v.  Bayce^ 
92  U.  S.  320,  that  a  statute  creating  a  lien  upon  "  the  road 
and  property  of  the  company"  took  effect  to  include  lands 
disconnected  with  the  road.  It  was  said  that  a  deed  "of  all 
my  estate,"  or  of  "all  my  lands  wherever  situated,"  passed 
title.  1  Jones  Mort.,  §  65;  Beid  v.  Wilmington  B.  Co.,  13 
Wall.  264,  269.  As  to  property  already  acquired,  this 
description  could  be  made  certain  by  extraneous  evi- 
dence, but  it  would  be  impossible  by  such  a  descrip- 
tion, in  conveying  subsequently  acquired  lands,  to  des- 
ignate them;  and  as  against  creditors  the  description 
must  be  reasonably  certain,  or  it  does  not  operate  as 
notice.  1  Jones  Mort,  §§  66,  528,  and  cases  cited; 
Seymour  v.  C.  c&  N.  F,  B.  Co.,  supra;  Dinsmore  v.  B.  (6 
M.  B.  Co.,  sitpi'a;  ShamoJcin  Valley  B,  Co.  v.  Liverrnore, 
supi^a.  The  principal  of  Wilson  v.  Boyce  cannot  be  applied 
to  lands  not  already  owned  at  the  time  the  deed  was  made, 
without  wholly  breaking  down  the  rules  of  law  which  require 
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the  mortgagee  to  give  notice  by  the  mortgage  of  the  prop- 
erty claimed  under  it.  No  case  that  I  have  found  gives  any 
support  to  the  doctrine  that  a  grantor  may  convey  by  that 
description  alone  "all  the  lands  he  may  subsequently 
acquire,"  and  thereby  pass  every  parcel  of  land  which  may 
afterwards  become  his  own.  Parties  may,  as  a  security  for 
their  debt,  mortgage  unsnrveyed  lands  by  an  agreement  to 
purchase  them,  when  not  yet  acquired,  as  in  Wright  v. 
ShuTTiwayy  1  Biss.  23,  and  other  cases.  And  no  doubt  a 
railroad  company  might,  by  contract,  agree  that  the  mort- 
gage should  cover  all  lands  which  should  be  subscribed  to  it 
for  stock,  or  to  be  granted  to  it  by  the  government  in  aid  of 
its  construction,  or  the  like  description;  but  every  such  con- 
tract, if  not  designating  by  metes  and  bounds  the  lands  to 
be  acquired,  should  indicate  with  reasonable  certainty  the 
particular  property,  so  that  all  persons  would  know  what 
was  intended  to  be  conveyed.  And  I  think,  in  such  cases, 
the  power  to  mortgage  would  be  limited  to  such  lands  as  the 
(Jompany,  at  the  date  of  the  instrument,  had  an  expectation 
of  obtaining,  or  to  such  lands  as  could  be  designated  in  the 
agreement  itself,  as  those  upon  which  it  was  to  operate. 

The  result  is  that  the  prayer  of  the  petitioners  must  be 
granted,  and  their  judgment  liens  held  paramount  to  the 
mortgage. 

In  Jno.  L.  Sutherland^  trustee,  Lucien  Birdseye,  trustee,  and  Tlios.  JT.  Mc- 
Carter^  trustee — three  biUs  filed  against  Tlie  Lake  Superior  Ship  Canal 
Co.  et  al,  decided  at  Detroit,  March,  1874— Judge  Emmons  lays  down 
some  important  rules  of  practice  in  foreclosure  cases,  viz. : 

Parties  in  Equity  Necbssabt. — Prior  incumbrancers  are  necessarj' 
parties  to  a  bill  brought  by  a  junior  mortgagee  against  a  mortgageor 
his  assignee  in  bankruptcy,  if  there  are  real  doubts  as  to  the  amounts 
due  or  as  to  the  property  which  their  liens  embrace. 

Doubtful  Interest — Sales  in  Equity. — Where  any  doubt  exists  as 
to  its  character  and  extent,  a  court  of  equity  will  not  decree  the  sale  of 
an  interest  capable  of  being  reduced  to  a  certainty. 

FoBECLOsuRB  OF  MORTGAGE — PRACTICE. — If  a  Subsequent  incum- 
brancer is  already  brought  before  the  court  by  a  prior  one,  an  original 
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bill,  subsequently  brought  by  him  to  foreclose  his  mortgage,  will  not  be 
entertained.  In  the  first  suit  full  relief  may  be  had,  with  or  without  a 
cross-bill,  according  to  circumstances. 

Independent  Suits.— Where  property  is  in  the  hands  of  a  receiver, 
parties  having  an  interest,  and  more  especially  active  parties,  will  not, 
without  leave  of  the  court,  be  permitted  to  enforce  their  rights  by  an 
original  suit  If  the  relief  may  be  had  in  the  pending  litigation,  such 
leave  will  not  be  granted. 

MoBTaAGB  Trustee — Sefahate  Suit  by.— A  subsequent  mortgage 
trustee  appeared  and  submitted  to  a  receiver  of  the  estate,  and  resigned 
pendente  lite.  Without  leave  had  his  successor  filed  an  original  bill  of 
foreclosure :  Held,  that  it  was  both  unwaranted  and  unnecessary. 

Mortgaged  Premises — Sale. — Mortgaged  premises  may  be  sold  free 
from  incumbrances  by  a  court  of  equity,  remitting  the  lien  holders  to  the 
proceeds  at  the  suit  of  subsequent  incumbrances  or  other  parties  having 
rights  in  the  equity  of  redemption. 

Practice  in  United.  States  Courts  where  Possession  of  Prop- 
erty IS  in  State  Courts— Power  op  Federal  Court  to  Order 
Institution  op  Suits. — ^The  decision  in  the  case  of  Marshall  v.  Kiu>Xt 
16  Wall.  551,  construed.  It  is  held  that  notwithstanding  that  decision, 
the  Circuit  Court  has  the  power  to  order  all  matters  pending  therein  to 
be  adjudicated  by  an  original  suit  where  the  property  is  in  possession  of 
the  State  Court  by  proceedings  commenced  before  the  bankruptcy ;  the 
suit  in  the  Circuit  Court  to  be  subsequently  brought  by  an  assignee  in 
bankruptcy. 

Bill  by  Assignee  to  Sell  Mortgaged  Property. — A  bill  will  be 
entertained  by  the  Circuit  Court,  brought  by  an  assignee  in  bankruptcy) 
against  several  mortgagees  and  others  who  are  lien  holders,  for  the  pur- 
pose of  ascertaining'the  amounts  due,  and  to  sell  the  property  free  from 
all  liens. 

Cross  Bill — Its  Office  in  Chancery  Pleadings. — If  matters  are 
germane  and  are  connected  with  the  subject  of  the  litigation,  they  may 
be  brought  in  by  cross-bill.    The  matter  introduced  may  be  entirely  new. 

Transfer  Pendente  Lite. — It  is  only  in  cases  where  the  complain- 
ant parts  with  his  interest  and  where  defendant's  rights  are  transferred 
by  death  or  by  operation  of  law,  as  by  bankruptcy  or  the  insolvent  laws, 
that  a  transfer  pendente  lite  need  be  noticed  by  litigants  in  courts. 
\  Reporter, 
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Ex  KEL  OF  F.  M.  EAMSET  vs.  JAILER  OF  WARREN 

COUNTY, 

DiSTRIOT    COUKT — DiSTBICT    OF    KENTUCKY MaT    10,    1879. 

HABEAS   COBPUS. 

1.  Arrest  of  Federal  Officer  bt  State  Officers. — Where  a  Fed- 
eral officer  is  arrested  by  the  State  authorities,  on  petition  alleging  that 
he  is  held  in  custody  by  the  latter  for  an  act  done  under  authority  of  the 
United  States,  this  court  has  no  right  to  refuse  the  writ  of  haheai  corpus^ 
or  to  reflise  to  discharge  him,  if  in  the  judgment  of  the  court  he  merits  a 
discharge. 

2.  JxTBiSDiCTiON. — ^The  court  having  jurisdiction,  its  decision  is  binding 
on  the  State  Court  and  is  beyond  review,  in  the  same  manner  and  to  the 
same  extent  as  the  decision  of  a  State  Court,  having  jurisdiction,  is  bind- 
ing upon  the  Federal  Court. 

8.  Notice  to  the  State. — In  cases  of  this  kind,  according  to  the  prac- 
tice which  prevails  in  the  District  of  Kentucky,  notice  is  required  to  be 
given  to  those  who  represent  the  Commonwealth,  but  this  is  by  no  means 
essential ;  the  Commonwealth  not  being  a  pai'ty. 

The  prisoner,  while  in  discharge  of  his  duty  as  deputy 
United  States  marshal,  killed  one  Joseph  Lightfoot,  a  citizen 
of  Kentucky.  For  that  he  was  arrested  and  held  by  the 
State  officers.  The  other  facts  appear  in  the  statements  of 
counsel  and  in  the  opinion  of  the  court. 

G.  0*  Wharton,  United  States  District  Attorney,  moved 
that  the  prisoner,  before  the  court  on  a  writ  of  habeas  corjruSy 
be  discharged  from  the  custody  of  the  jailer  of  Warren 
county.  He  said  that  Ramsey  had  twice  before  been  arrested 
for  the  same  offense  on  writs  from  Warren  county,  and  that 
he  had  been  twice  discharged  from  custody  upon  the  ground, 
that  what  he  did   and  what  was  alleged  against  him  as  a 
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crime,  was  done  in  pursuance  of  a  law  of  the  United  States 
and  an  order  of  a  court  thereof.  He  claimed  that  it  was  the 
right  of  the  prisoner  to  have  the  judgment  enforced. 

T.  E,  Mo88^  Attorney  General  of  Kentucky,  was  present^ 
and  moved  that  the  prisoner  be  remanded  to  the  State  Court 
for  trial.  He  asked  that  the  case  be  heard  anew  witli  all  the 
evidence.  He  said  that  the  able  counsel  present  on  the 
former  hearing  was  not  an  authorized  officer  of  the  State. 

Ballard,  J. — When  the  writ  was  first  issued  in  this  case, 
according  to  the  practice  which  has  prevailed  here,  notice 
was  required  to  be  given  to  those  who  represented  the  Com- 
monwealth, and  counsel  did  appear  to  represent  the  Common- 
wealth. I  did  not  know  whether  the  attorney  present  was 
authorized  to  act  for  the  Commonwealth,  but  I  know  that 
counsel  was  here  representing  the  Commonwealth  in  the 
matter;  that  the  case  was  fully  heard,  and  that  testimony 
was  adduced  on  both  sides;  witnesses  were  summoned  on 
behalf  of  the  Commonwealth,  and  they  were  heard,  and  the 
prisoner  was  discharged;  it  being  held  by  the  court  that  what 
he  did  was  done  in  pursuance  of  a  law  of  the  United  States, 
and  that  he  was  justified  in  the  act  which  he  did. 

Now,  whether  the  decision  of  the  court  was  right  or  wrong 
on  the  facts,  the  court  has  jurisdiction  by  the  very  terms  of 
the  act  of  Congress  to  issue  the  writ  of  habeas  corpus. 
This  court  has  jurisdiction  if  the  prisoner  is  in  the  custody 
of  the  State,  and  he  claims  that  he  is  in  custody  for  an  act 
done  in  pursuance  of  a  law  of  the  United  States  or  any  order 
of  a  court  thereof.  The  case  here  is:  The  prisoner  was  dis- 
charged after  a  full  hearing  before  this  court.  He  was  ar- 
rested again  on  a  bench  warrant,  a  writ  of  habeas  corpus 
issued,  and  he  was  brought  before  this  court  again,  and  it 
being  conceded  that  he  was  arrested  on  a  bench  warrant  for 
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the  same  matter,  without  a  hearing  the  court  discharged  the 
prisoner.  And  now  a  third  time  the  prisoner  is  here  on  a 
writ  of  haheds  corpus.  He  was  ordered  into  custody  by  the 
State  Court,  not  by  a  bench  warrant  strictly;  the  prisoner 
being  in  court,  was  ordered  into  custody.  It  is  now  con- 
ceded that  this  is  for  the  same  matter  for  which  this  party 
was  hitherto  discharged.  I  again  order  him  to  be  discliarged. 
Now  I  repeat  that  there  might  be  some  question  as  to 
whether  the  decision  of  this  court  upon  the  facts  of  the  case 
was  right — that  is,  another  mind  might  arrive  at  another 
conclusion,  but  I  do  not  think  it  is  likely.  I  do  not  think 
the  State  judge,  for  whom  I  have  much  respect,  would  have 
reached  a  different  conclusion  if  he  had  heard  the  evidence 
which  was  before  me.  It  was  pretty  well  shown  in  the  case 
that  the  party  who  was  killed  was  a  very  violent  man,  extra- 
ordinarily violent;  that  he  had  declared  that  he  would  not 
submit  to  an  arrest;  that  it  would  take  more  than  any  one 
officer  to  arrest  him;  that  he  was  engaged  at  the  time  in  an 
occupation  connected  with  the  making  of  sorghum  sirup, 
with  his  pistol  belted  around  his  person,  and  that  he  had 
reason  to  know,  and  that  all  the  circumstances  pointed  to  the 
fact  that  he  did  know  that  the  officer  came  there  to  arrest 
him  and  had  in  his  {Possession  the  warrant  for  his  arrest. 
He  gave  him  no  opportunity,  it  is  true,  to  read  any  warrant 
to  him,  for  he  acted  too  promptly,  and  his  conduct  was  such 
as  to  indicate  resistance  to  the  officer  in  the  arrest,  and  not 
only  resistance,  but  such  resistance  as  to  imperil  the  life  of 
the  officer  and  make  it  necessary  for  him  to  act  as  promptly 
as  he  did.  Now  I  repeat  these  facts  simply  that  the  Attor- 
ney General,  who  is  now  present,  and  who  was  not  present 
at  the  time,  may  understand  not  only  the  ground,  but  that 
there  was  at  least  some  justification  for  the  decision  rendered. 
But  I  say  that  whether  that  decision  was  right  or  wrong,  I 
do  not  think  it  can  be  denied  that  the  court  had  jurisdiction, 
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and  having  jurisdiction  its  decision  should  be  respected. 
The  State  Court  is  as  much  bound  by  this  decision  as  I 
would  be  bound  by  a  decisiofi  in  which  the  State  Court  had 
jurisdiction.  I  have  no  jurisdiction  to  review  the  judgment 
of  a  State  Court,  nor  the  State  Court  to  review  a  judgment 
of  this  court."^  This  case  is  somewhat  similar  to  the  case 
before  Judge  Gbier,  reported  in  2  Wallace,  jr.'s,  Reports. 
There  a  warrant  in  the  first  instance  regularly  issued  by  a 
justice  of  the  peace  of  Pennsylvania,  charging  a  marshal  of 
the  United  States  with  assault  and  battery,  with  intent  to 
kill  a  certain  negro.  Judge  Gbieb  issued  a  writ  of  habeas 
corpus  under  the  very  act  of  Congress,  under  which  this 
court  has  exercised  jurisdiction  in  this  case.  Afterwards 
the  negro  brought  his  civil  suit  against  the  marshal  and 
issued  out  a  warrant  of  arrest,  and  he  was  arrested,  and 
District  Judge  Kane,  acting  under  authority  of  Judge 
Grier's  decision,  discharged  him.  He  was  arrested  after- 
wards for  assault  and  battery,  brought  before  ElAne,  and 
again  discharged.  In  this  case  the  man  was  first  charged 
with  malicious  shooting.  He  was  discharged  by  this  court 
Secondly,  he  was  arrested  on  a  charge  of  murder,  after  in- 
dictment found,  and  now  he  is  arrested  substantially  on  a 
bench  warrant  again,  for  identically  the  same  ofibnse,  and, 
therefore,  it  is  a  much  stronger  case  than  the  above  case. 
Yet  in  this  case  the  State  court  has,  in  violation  of  the  order 
of  this  court,  proceeded  to  commit  the  man.  I  do  not  know 
that  the  State  Court  has  been  properly  informed  of  the  action 
of  this  court,  but  if  so,  the  arrest  of  this  man  is  in  disregard 
of  its  orders.  No  doubt  the  man  was  in  lawful  custody  of 
the  State  Court,  but  the  act  of  Congress  was  intended  to 
relieve  the  officers  of  the  United  States  from  that  lawful 
custody  when  put  there  for  an  act  done  under  act  of  Congress, 
or  in  pursuance  of  any  law  of  the  United  States.  I  think, 
although   this  question  has  not  been  very  directly  passed 
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upon  by  the  Supreme  Court  of  the  United  States,  it  is 
plainly  touched  upon  in  the  case  of  Coleman  >  against  the 
State  of  Tennessee.  There  a  party,  a  soldier  of  the  United 
States  during  the  war,  killed  a  citizen  of  Tennessee,  and  the 
charge  was  murder.  The  judge  of  the  United  States  Court 
issued  his  writ  of  habeas  corpus  and  discharged  him.  He 
was  subsequently  tried  in  the  State  Court,  and  among  the 
defenses  made  was  the  defense  that  he  had  been  discharged 
by  the  United  States  Court;  and  there  was  another  defense, 
that  for  anything  done  by  him  during  the  war  he  was  not 
amenable  to  the  State  of  Tennessee.  Now,  the  case  in  the 
Supreme  Court  went  off  chiefly  on  the  latter  point,  but  they 
also  stated  substantially  that  the  judgment  of  the  United 
States  Court  discharging  the  prisoner,  was  also  a  defense. 

Pending  the  appeal  to  that  court  (the  Supreme  Court  of 
Tennessee;)  the  defendant  was  brought  before  the  Circuit 
Court  of  the  United  States  for  the  eastern  district  of  Ten- 
nessee on  a  writ  of  Jiaheas  corpus^  upon  a  petition  stating 
that  he  was  unlawfully  restrained  of  his  liberty,  and  im- 
prisoned by  the  sheriff  of  Knox  county  upon  the  charge  of 
murder,  for  which  he  had  been  indicted,  tried  and  convicted^ 
as  already  mentioned;  and  setting  forth  his  previous  convic- 
tion for  the  same  offense  by  a  court-martial,  organized  under 
the  laws  of  the  United  States,  substantially  as  in  the  plea  to 
the  indictment.  The  sheriff  made  a  return  to  the  writ  that 
lie  held  the  defendant  upon  a  capias  from  the  Criminal  Court 
for  the  offense  of  murder,  and  also  upon  an  indictment  for 
assisting  a  prisoner  in  making  his  escape  from  the  jail. 

The  Circuit  Court  being  of  opinion  that  so  far  as  the  pris- 
oner was  held  under  the  charge  of  murder,  he  was  held  in 
contravention  of  the  Constitution  and  laws  of  the  United 
States,  ordered  his  release  from  custody  upon  that  charge. 

»97U.  S.,p.  609. 
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His  counsel  soon  afterwards  presented  a  copy  of  this  order 
to  the  Supreme  Court  of  Tennessee,  and  moved  that  he  be 
discharged.  That  court  took  the  motion  under  advisement, 
and  disposed  of  it,  together  with  the  appeal  from  the  Crim- 
inal Court,  holding  in  a  carefully  prepared  opinion  that  the 
act  of  Congress  of  February  5,  1867,  under  which  the  writ 
of  haheas  corpus  was  issued,  did  not  confer  upon  the  Federal 
Court,  or  upon  any  of  its  judges,  authority  to  interfere  with 
the  State  Courts  in  the  exercise  of  jurisdiction  over  offenses 
against  the  laws  of  the  State,  especially  when,  as  in  this  case, 
the  question  raised  by  the  pleadings  was  one  which  would 
enable  the  accused  to  have  a  revision  of  their  action  by  the 
Supreme  Court  of  the  United  States;  and,  therefore,  that  the 
order  of  the  Circuit  Court  in  directing  the  discharge  of  the 
defendant  was  a  nullity.  And  upon  the  question  of  the 
conviction  by  the  court-martial,  it  held  that  the  conviction 
constituted  no  bar  to  the  indictment  in  the  State  Court  for 
the  same  offense,  on  the  ground  that  the  crime  of  murder 
committed  by  the  defendant  whilst  a  soldier  in  the  military 
service,  was  not  less  an  offense  against  the  laws  of  the  State, 
and  punishable  by  its  tribunals,  because  it  was  punishable  by 
a  court-martial  under  the  laws  of  the  United  States. 

Now  I  say  that  this  case  may  well  have  gone  off  on  the 
ground  that  this  man  being  a  soldier  of  the  army  of  the 
United  States  was  not  amenable  to  the  laws  of  Tennessee. 
This  was  the  .first  ground,  but  they  touched  on  the  ground 
of  the  court-martial — for  they  say  that  if  he  was  guilty  of 
murder  and  amenable  to  the  laws  of  Tennessee,  he  might  be 
also  amenable  to  the  United  States  for  the  same  offense,  and 
that  a  conviction  in  the  court-martial  for  that  identical 
offense  would  be  no  defense  in  the  State  Court,  if  the  State 
Court  had  jurisdiction  of  the  offense.  The^^,  therefore, 
ordered  the  discharge  of  the  prisoner  from  the  custody  of 
the  State  officer. 

They  say :  "  This  conclusion  renders  it  unnecessary  to  con- 
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eider  the  question  presented  as  to  the  effect  to  be  given  to 
the  order  of  the  Circuit  Court  of  the  United  States  directing 
the  discharge  of  the  defendant.  It  is  sufficient  to  observe 
that  by  the  act  of  Congress,  of  February  5,  1867,  the  several 
courts  of  the  United  States  and  its  judges,  in  their  respective 
jurisdictions,  have,  in  addition  to  the  authority  previously 
conferred,  power  to  grant  writs  of  hdbeds  corpus  in  all  cases 
upon  petition  of  any  person  restrained  of  his  liberty  in  vio- 
lation of  the  Constitution  or  any  law  of  the  United  States, 
and  if  it  appear,  on  the  hearing  had  upon  the  return  of  the 
writ,  that  the  petitioner  is  thus  restrained,  he  must  be  forth- 
with discharged  and  set  at  liberty." 

!N^ow  that  is  as  much  as  the  court  could  say  upon  a  ques- 
tion which  it  was  not  necessary  to  decide.  They  discharged 
the  prisoner  upon  the  first  point.  Unless  they  had  regarded 
the  other  question,  as  without  difficulty,  they  would  have 
omitted  to  say  anything  about  it  at  all. 

Now,  it  is  something  of  an  anomaly  arising  out  of  our 
dual  government  that  the  officers  of  one  government  may  be 
investigated  in  another  sovereignty  than  that  to  which  they 
are  officially  responsible.  The  marshal  of  the  United  States 
is  not  to  be  considered  exempt  from  the  operation  of  the 
laws  of  the  State  because  he  is  a  marshal,  and  yet  it  would 
seem  absolutely  essential  to  the  vindication  of  the  authority 
of  the  United  States  that  that  goveniment  should  have  some 
power  at  least  to  protect  its  officers  when  they  commit  what 
are  apparent  offenses  in  the  discharge  of  their  duty.  A 
great  many  anomalous  cases  arise  and  must  arise,  and  one 
should  exercise  forbearance — one  government  to  the  other. 
For  example,  an  officer  of  this  court  or  an  officer  of  the 
State  has  a  prisoner  in  his  custody ;  say  the  State  officer  has 
a  prisoner  under  authority  of  a  warrant  issued  from  a  State 
Court,  and  is  bearing  him  to  prison,  and  an  officer  of  the 
United  States  has  in  his  hands  a  warrant  for  the  arrest  of  the 
State  officer.     Now,  if  he  proceeds  at  once  to  execute  that 
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warrant,  the  prisoner  goes  at  large,  as  he  has  no  power  to 
take  him,  and* thus  the  enforcement  of  the  laws  of  the  United 
States  might  defeat  the  enforcement  of  the  laws  of  the  State. 
YoQ  might  reverse  the  case  exactly,  and  the  enforcement  of 
the  State  laws  might  in  a  similar  manner  defeat  the  enforce- 
ment of  the  laws  of  the  United  States.  That  ought  not  to 
be  done.  I  am  of  the  opinion  that  the  State  officer  has  no 
right  to  arrest  the  marshal  who  has  a  prisoner  in  his  custody, 
nor  the  marshal  a  right  to  arrest  the  State  officer  in  charge 
of  a  prisoner.     They  should  exercise  forbearance. 

Nothing  is  more  improper  than  that  there  should  not  be 
harmony  between  the  Federal  and  State  Courts,  and  I  have 
certainly  at  all  times  manifested  my  respect  for  the  decisions 
of  the  State  Courts,  because  I  have  respect  for  them,  and  no 
citizen  of  the  State  desires  more  than  I  to  see  the  criminal 
laws  of  the  State  properly  enforced;  but  when  a  Federal 
officer  comes  before  me  saying  that  he  is  in  custody  for  an 
act  done  under  authority  of  the  United  States,  I  have  no 
right  to  refuse  the  writ  of  habeas  corpus^  or  to  refuse  to  dis- 
charge him,  if  in  my  judgment  he  merits  a  discharge;^ and  I 
think  that,  having  jurisdiction,  the  decision  of  this  court  is 
binding  upon  the  State  Courts,  and  beyond  review,  just  as 
binding  as  any  decision  of  a  State  Court  having  jurisdiction 
is  upon  me. 

Attorney  General  Moss  then  addressed  the  court,  mainly 
npon  two  points:  First,  that  the  Commonwealth  of  Kentucky 
had  not  been  represented  in  the  previous  discussions  of  the 
question;  and,  second,  that  the  prisoner  was  not  held  upon 
the  same  charge,  not  even  upon  a  warrant,  but  upon  an  order 
of  the  court,  in  which  the  prisoner  was  then  present.  He 
asked  a  rehearing  of  the  case,  and  leave  to  be  allowed  to 
prod  lice  testimony  for  the  Commonwealth. 

The  court  observed  that  the  proceeding  was  against  a 
jailer,  and  that  the   Commonwealth  was  not  a  party,  and 
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although  it  was  customary  to  notify  the  Commonwealth, 
such  notice  was  by  no  means  essential;  that  the  county  attor- 
ney had  represented  the  jailer  or  sheriff;  and  that  upon  the 
matter  of  the  order  of  court  by  which  the  prisoner  was  com- 
mitted, it  was  not  material  whether  it  was  a  mere  order 
or  not,  BO  that  the  commitment  into  custody  was  for  the 
same  matter.  The  prisoner  was,  therefore^  ordered  to  be 
discharged. 


RUMFOED   CHEMICAL  WORKS,  to    use,  bto.,   v. 

FINNIE. 

Circuit   Cotjet — Western    Distkiot  of  Tennessee — 

May  13,  1879. 

new  tbial affidavits  of  jitbors — computation  of  vbbdiot. 

1.  AfSdavits  of  Jurors  are  not  admissible  to  show  the  mode  of  compu- 
tation adopted  by  the  Juxy  to  be  contrary  to  the  law  and  the  evidence. 

2.  Suit  foe  the  Infringement  of  a  Patent. — On  motion  for  a 
new  trial  defendants  offered  affidavits  of  Jurors  to  show  the  method  of 
calculation  adopted  by  the  Jury,  with  items  of  debit  and  credit  as  allowed 
in  determining  the  verdict,  to  demonstrate  that  such  verdict  was  contrary 
to  the  law  as  charged  by  the  court,  and  unsupported  by  the  evidence. 

ff.  T.  Ellett  and  Pierce  <&  Dix  for,  and  Geo.  Gantt  and 
McKisnck  dk  Turley  against,  the  motion. 

Hammond,  J. — The  jury  having  made  a  mistake  in  their 
fignres,  by  which  the  verdict  was  rendered  at  one  thousand 
dollars  more  than  they  really  found,  on  information  to  the 
court  and  counsel  and  upon  application  of  the  jury,  the  mis- 
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take  was  corrected  by  entering  a  remittitur  as  appears  by 
the  record.  The  plaintiffs  waived  any  affidavits  of  the  jarors 
to  show  that  mistake  and  confess  it.  Nevertheless,  the 
defendants  offer  to  prove  by  the  affidavits  the  mode  of  calcu- 
lation adopted  by  them  to  reach  the  verdict,  (the  jury  hav- 
ing preserved  their  figures)  in  order  to  show  as  a  ground  for 
a  new  trial  that  it  was  contrary  to  the  evidence,  and  not 
authorized  by  the  charge  of  the  court.  The  Supreme  Court 
of  the  United  States,  in  United  States^  v.  Reidy  12  How. 
861,  366,  declined  to  lay  down  any  rule  on  the  subject,  and 
I  do  not  find  that  they  have  since  considered  it.  It  is  cer- 
tainly contrary  to  the  English  cases  to  admit  these  affidavits, 
and  it  is  said  that  Tennessee  is  the  only  State  where  they  are 
admitted.  "Public  policy  forbids  the  introduction  of  jurors' 
affidavits  to  prove  anything  which  may  have  transpired  in 
the  jury  room  whilst  consulting  upon  their  verdict.  To 
allow  verdicts  to  be  overthrown  by  the  evidence  of  jurors 
would  open  a  door  for  tampering  with  the  jury,  and  might 
lead  to  consequences,  in  their  operation  on  judicial  proceed- 
ings, of  every  miscliievons  and  pernicious  character.  To 
guard  against  such  consequences,  it  is  better  the  door  should 
be  at  once  closed  against  the  introduction  of  jurors  as  wit- 
nesses to  overturn  their  verdict.  By  the  ancient  law  and 
practice  the  affidavits  of  jurors  might  be  received  to  impeach 
their  verdict;  but  previous  to  our  revolution,  at  least  as 
early  as  1770,  the  doctrine  in  England  was  distinctly  ruled 
the  other  way,  and  has  so  stood  ever  since.  It  is  admitted, 
notwithstanding  a  few  adjudications  to  the  contrary,  that  it 
is  now  well  settled,  both  in  England  and,  with  the  exception 
of  Tennessee,  perhaps  in  every  State  of  the  confederacy,  that 
such  affidavits  cannot  be  received,  and,  we  believe,  npon  cor- 
rect  reasoning.  If  it  were  otherwise,  but  few  verdicts  could 
stand.  It  would  open  the  widest  door  for  endless  litigation, 
fraud  and  perjury,  and  is  condemned  by  the  clearest  princi- 
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ciples  of  justice  and  public  policy."  Graham  and  Water- 
man on  New  Trials,  1429,  1430. 

It  is  probable  that  this  court  is  not  bound  by  the  Ten- 
nessee practice  on  this  subject,  but  I  do  not  place  the  judg- 
ment on  that  ground.  R.  R,  Co.  v.  Horst^  93  U.  S.  291.  I 
think  the  Tennessee  cases,  all  taken  together,  go  only  to  the 
extent  of  admitting  affidavits  of  the  jurors  to  show  miscon- 
duct, such  as  casting  lots  or  playing  cards  for  their  verdict; 
and  not  to  the  extent  of  attacking  the  judgment  of  the  jury 
by  showing  it  to  be  defective  in  the  intellectual  process  em- 
ployed in  reaching  the  verdict.  Caruthers'  History  of  a 
Lawsuit,  §  384;  Crawford  v.  Tlie  State,  2  Yerg.  60;  Boohy 
V.  State^  4  Id.  Ill ;  Hudson  v.  State^  9  Id.  407 ;  Rennet  v. 
Baker,  1  Id.  399;  Johnson  v.  Perry,  2  Id.  570;  Harvey  v. 
Jones,  3  Id.  157;  Norris  v.  State,  Id.  333;  Saunders  v. 
Fuller,  4  Id.  518;  Fletcher  v.  State,  6  Id.  256;  Cochran 
V.  State,  7  Id.  545;  Nelson  v.  State,  10  Id.  518;  Luster  v. 
State,  11  Id.  170;  Lewis  v.  Moses,  6  Coldw.  197;  Oalmn 
V.  State,  Id.  283;  R.  R.  Co.  v.  Pillow,  9  Heisk.  253;  Wade 
V.  Ordway,  1  Baxt.  229;  Junnaway  v.  State,  3  Id.  206.  See, 
also,  Hally.  Robinson,  25  Iowa,  91;  Henlyv.  Luce,  31  Me, 
246;  Little  v.  Larrabee,  2  Id.  and  note;  Jackson  v.  Dickson. 
15  Johns.  309. 

Motion  overruled. 
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D18TBICT  CouBT — ^Westebn   D18TB10T  OF  TsNiirEasEB — JumB, 

1879. 

In  Baxkkuptot. 

PABTNEBSHIF CONTRACT — ^LENDEB     TO     RECEIVE     INTEBEST    IN 

PBOPOBTION   TO    PBOFIT&^PBB8UMPnON8    OF   LAW. 

Beyond  dispute  a  participation  in  the  profits  of  a  business  is  prima  fa^ 
strong  evidence  of  a  i)artner8hip  in  it,  but  a  loan  to  a  person  engaged  in 
trade  on  condition  that  the  lender  shall  receive  a  rate  of  interest  in  pro- 
portion to  profits,  or  a  share  of  the  profits,  does  not  of  itself  constitute  the 
lender  a  partner,  nor  does  a  contract  to  remunerate  a  servant  or  agent  of 
a  person  engaged  in  trade  by  a  share  of  the  profits,  of  itself,  render  such 
servant  or  agent  liable  as  a  partner. 

On  petition  to  charge  Margaret  Hoist  as  a  partner  in  the 
firm  of  J.  C.  Ward  &  Co.,  and  to  adjudicate  her  a  bankrupt 
She  claims  that  the  facts  only  show  that  she  lent  her  money 
on  a  contract  to  receive  one-fourth  of  the  profits  as  interest 
on  the  loan.  Tlie  creditors  insist  that  she  was  a  partner  in 
fact,  and  certainly  so  as  to  creditors.    * 

Vance  <&  Anderson,  for  creditors. 

Sstes  cfe  Elletty  for  defendant. 

• 
Hammond,  J. — Partnership  is  a  contract  of  two  or  more 

persons  to  place  their  money,  eifects,  labor  and  skill,  or  some 

or  all  of  them,  in  lawful  commerce  or  business,  and  to  divide 

the  profit  and  bear  the  loss  in  certain  proportions.     3  Kent, 

24.     There  is  no  difficulty  in  the  ordinary  course  of  busi- 
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ne88  with  the  case  of  an  actaal  partner,  who  appears  in  his 
character  of  an  ostensible  partner.  The  qaestion  as  to  the 
persons  on  whom  the  responsibility  of  partner  ought  to 
attach  in  respect  to  third  persons  arises  in  the  case  of  dormant 
partners  who  participate  in  the  profits  of  the  trade  and  con- 
ceal their  names.  They  are  equally  liable,  when  discovered, 
as  if  their  names  had  appeared  in  the  firm,  and  althongh 
they  were  unknown  to  be  partners  at  the  time  of  the  crea- 
tion of  the  debt.  8  Kent,  31.  A  partnership  inter  aese — 
that  is,  in  relation  to  the  persons  engaged  as  between  each 
other — can  commence  only  by  tlie  voluntary  contract  of  the 
parties,  expressed  in  their  agreement,  or  implied  from  their 
dealings  with  each  other  and  the  outside  world.  43  Mo. 
891.  But  parties  as  to  third  persons,  and  sometimes  even 
as  between  themselves,  may  become  partners  by  the  legal 
effect  of  their  agreement,  or  of  their  acts  and  dealings, 
although  they  may  not  be  aware  of  such  legal  effect,  and 
may  not  believe  themselves  partners  and  may  deny  it  31 
Vt.  395. 

It  is  urged  by  the  creditors  in  this  case  that  the  simple 
fact  that  Mrs.  Hoist  participated  in  the  profits  makes  her,  by 
operation  of  law  a  sharer  in  the  losses  and  liable  for  debts, 
and  that  every  one  who  has  a  share  in  the  profits  ought  to 
bear  his  share  of  the  losses.     1  Smith  L.  Cases,  381. 

An  agreement  between  persons  to  share  in  certain  propor- 
tions of  the  profits  of  a  business  does  not  necessarily  make 
them  partners  as  to  each  other  under  circumstances  which 
certainly  do  render  them  liable  as  such  to  third  persons.  1 
Ware,  452.  The  rule  of  law  formerly  prevailing,  that  par- 
ticipation in  the  net  profits  of  a  business  made  the  pai*tici- 
pant  liable  absolutely  to  third  persons  as  a  partner,  has  cer- 
tainly been  greatly  modified  in  England  and  in  this  country. 
83  Penn.  St.  290.  We  have  been  favored  by  learned  counsel 
with  arguments  on  both  sides,  based  upon  a  reference  to  the 


464  DISTRICT  COURT.  [June, 

In  re  Ward  A  Co. 

aathorities  on  this  question.  And  our  Snpreme  Court  say 
that  ^^it  must  be  confessed  that  some  of  the  discriminations, 
where  profits  are  used  as  compensation  for  definite  services, 
are  yery  nice."  22  Wall.  119.  And  I  may  add  in  the  lan- 
guage of  Lord  Eldon,  that  the  distinctions  are  so  thin  that 
they  have  proved  perplexing  and  unsatisfactory.  17  Ves, 
403.  Distinctions  based  on  the  difference  between  net  and 
gross  profits,  whether  the  parties  have  a  lien  or  only  may, 
look  to  the'  fund,  whether  entitled  to  an  account,  whether 
they  share  as  principal  owners  or  not,  whether  liable  on  the 
doctrine  of  agency,  etc.,  have  all  been,  I  find,  quite  as  use- 
less to  all  other  judges  who  have,  in  the  conflict  of  cases, 
searched  for  the  principle,  as  they  are  to  us  here  now.  3 
Kent,  25,  note  1,  and  also  same  note  on  page  22  (bottom) 
12th  ed.  It  will  be  thus  seen  that  the  conflict  of  cases  is 
so  great  that,  in  the  absence  of  controlling  authority,  a  court 
may  support  either  view  with  the  most  respectable  judicial 
opinion. 

I  find  thai  the  perplexity  grows  out  of  an  attempt  to 
gauge  and  measure  by  tests  each  case  so  as  to  determine  by 
a  rule,  whether  as  a  matter  of  law,  the  partnership  exists  irre- 
spective of-  the  fact  itself;  and  the  solution  to  be  to  treat  the 
case  as  presenting  to  the  court  and  the  jury  the  question  as 
one  of  fact,  and  this  rule  of  the  common  law  as  one  of  evi- 
dence, more  or  less  decisive  according  tb  the  circumstancds 
of  each  case  and  not  of  itself  conclusive. 

I  adopt  Judge  Deady's  explanation  of  the  rulings  of  the 
Snpreme  Court  in  Berthold  v.  Goldsmith^  24  How.  537,  in 
his  opinion  in  In  re  Francis^  1  Deady,  286,  S.  C.  7  N.  B. 
R.  359,  in  a  case  very  much  like  this,  and  agree  with  him 
that,  the  old  rule  of  the  common  law  that  a  participation  in 
the  profits  is  ipsofqcto  conclusive  of  a  partnership,  is  not  the 
established  rule  of  the  Supreme  Court  of  tlie  United  States. 
I  doubt  if  it  is  or  ever  was  the  establislied  rule  in  England. 
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The  conflict  was  as  great  there  as  here.  It  was  modified,  if 
not  abrogated,  by  the  Honse  of  Lords  in  the  great  case  of 
Hichman  v.  Cox,  91  E.  C.  L.  R.  523,  in  the  year  1860,  which 
established  the  rule  that  the  participation  of  profits  does  not 
necessarily  in  all  cases  and  under  all  circumstances  establish 
a  partnership,  but  i^  treated  as  evidence,  more  or  less  cogent, 
according  to  circumstances,  of  a  partnership. 

The  English  Parliament,  about  1866,  passed  an  act  to  cure 
the  conflict  and  establish  the  above  rule,  and  so  did  the  Legisla- 
ture of  Pennsylvania  about  1870.  These  acts  declare  what  I 
believe  to  be  the  better  principle  supported  by  the  best  consid- 
ered cases,  namely:  That  a  loan  to  a  person  engaged  in 
trade  that  the  lender  shall  receive  a  rate  of  interest  in  pro- 
portion to  proflts^  or  a  share  of  the  profits,  shall  not  of  itself 
constitute  the  lender  a  partner;  nor  shall  a  contract  to  remu- 
nerate a  servant  or  agent  of  a  person  engaged  in  trade  by  a 
share  of  the  profits  of  itself  render  such  servant  or  agent 
liable  as  a  partner.  This  is  also  the  rule  in  Tennessee.  6 
Sneed,  726;  12  Heisk.  615;  1  Baxter,  108.  Bead  as  to 
strength  of  presamption,  37  Conn.  266.  But,  notwithstand- 
ing these  exceptions,  we  think  the  general  rule  remains  be- 
yomd  dispute,  that  participation  in  the  profits  of  a  business 
is  prima  facie  strong  evidence  of  a  partnership  in  it. 

There  was  a  verdiet  for  the  creditors,  and  motion  for  a  new  trial  over- 
ruled.   [Reporter, 

80 
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THE  PESHTIGO. 

DiffTBicT    Court — Eastern   District  of  Michigan — June, 

1879. 

1.  OoLLi8iON~HBCx>yERT — LiiEN  UPON  Inbubanck. — ^The  owner  of  ft 
vessel  injured  by  a  collision  can  only  recover  to  the  extent  of  the  value 
of  the  offending  ship  and  her  freight  immediately  subsequent  to  the  col- 
lision. He  has  no  lien  or  claim  upon  the  insurance  received  by  the 
owner  of  such  other  vessel. 

2.  Abahdommeht  Not  Nbckssart. — Where  actual  total  loss  occurs, 
there  is  no  need  of  formal  abandonment  to  entitle  the  owners  to  the 
benefits  of  the  limited  liability  act 

Libel  in  personam ,  by  McMorniw  and  Fitzgerald,  owners 
of  the  schooner  St.  Andrew,  against  one  Dunham,  owner  of 
the  schooner  Peshtigo,  to  recover  damages  brought  aboat  by 
a  collision  of  tbose  vessels.  Besides  the  nsnal  alleoratioDS 
of  ownership  and  negligence,  the  libel  set  forth  that,  at  the 
time  of  the  collision,  the  Peshtigo  was  insured  in  the  Man- 
hattan and  Orient  Mutual  Insurance  Companies;  that  by 
reason  of  such  collision  and  the  damage  thereby  occasioned 
to  the  Peshtigo,  these  companies  had  become,  and  were 
liable  to  pay  to  the  respondent  the  full  amount  of  their  poli- 
cies, and  that  libellants  had  a  claim  against  said  companies 
enfceable  by  garnishment.  Writs  of  garnishment  were  sued 
out  against  the  companies,  to  which  they  made  returns, 
admitting  liability  under  the  policies,  and  announcing  their 
willingness  to  pay  whomsoever  the  court  should  order. 

Kespondent,  Dunham,  in  his  answer,  set  forth  a  plea  to 
the  effect  that,  from  the  effects  of  this  collision,  the  Peshtigo 
was  sunk,  and  with  her  cargo  became  a  total  loss.  More- 
over, that  the  collision  and  the  injury  therefrom  were  occa- 
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sipned  whrflly  without  his  privity  or  knowledge.     To  this 
plea  exceptions  were  filed  for  insufficiency, 

F.  H,  Canfieldj  for  the  libellant, 
e/1  J.  Speedy  for  the  respondent. 

Brown,  J. — The  writs  of  garnishment  in  this  case  can 
only  be  supported  upon  the  theory  of  a  lien  upon  the  amount 
of  tiie  policies.  If  the  liability  of  the  owner  is  limited  to 
the  value  of  the  vessel  and  freight,  irrespective  of  the  insur- 
ance, there  is  no  claim  against  him,  and  consequently  nothing 
which  will  support  the  garnishment.  ^  Therefore,  unless  the 
lien  of  the  libellant  upon  the  vessel  is  transferred  to  the 
insurance  money,  this  suit  must  fail. 

At  common  law,  and  also  by  the  civil  law  and  the  general 
law  maritime,  the  owner  of  a  vessel  is  liable  for  damages 
occasioned  by  the  negligence  of  the  master  and  crew  to  the 
fall  extent  of  the  injury  sustained.  The  ordinary  rule  of 
responsibility  of  the  principal  for  the  acts  of  his  agent 
obtains  here,  as  in  every  other  case;  but  long  before  the 
earliest  English  act  upon  the  subject,  a  limit  to  such  liability 
grew  up  among  the  maritime  nations  of  Europe.  "The 
ancient  laws  of  Oleron,  Wisbury  and  the  Hanse-Towns  contain 
no  provisions  on  this  subject;  nor  is  there  any  alteration  of 
the  rule  of  the  civil  law  noticed  by  Roccus;  but  Vinius,  an 
earlier  author,  states  that  by  the  law  of  Holland  the  owners 
are  not  chargeable  beyond  the  value  of  the  ship  and  the 
things  that  are  in  it."  Maclachlan  on  Merchant  Shipping, 
110.  This  WxQxi  of  liability  was  first  incorporated  in  the 
law  of  England  in  the  reign  of  George  II.,  and  in  that  of 
the  United  States  in  the  year  1851;  but  the  adjudications 
under  it  have  not  been  numerous. 

After  a  careful  search  for  precedents^  I  have  not  been  able 
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to  find  a  Bingle  case  in  England,  and  but  one*in  America 
where  the  precise  question  here  involved  has  been  passed 
upon.  The  absence  of  English  authority  is  probably  due  to 
the  fact  that,  by  the  law  of  England,  the  liability  of  the 
owner  is  limited  to  the  value  of  the  offending  ship  immedi- 
ately lefore  the  collision,  that  is,  in  her  undamaged  state, 
while  by  the  American  and  Continental  law,  the  measure  of 
liability  is  determined  by  the  value  of  the  ship  immediately 
after  the  collision.  In  the  United  States  the  only  reported 
case  upon  this  point  is  that  of  the  Norwich  <&  New  York 
Transportation  Company,  8  Ben.  812,  in  which  the  learned 
judge  for  the  Eastern  District  of  New  York  discusses  the 
question  at  length,  and  comes  to  the  conclusion  that  the 
owner  is  not  liable  in  respect  of  the  insurance  moneys. 

The  Continental  authorities  are  full  and  explicit  to  the 
same  effect.  Article  216  of  the  Code  of  Commerce  follow- 
ing the  Hanseatic  ordinance  of  1614,  and  the  French  ordi- 
nance of  1681,  declares  that  "Every  owner  of  a  vessel  is 
civilly  responsible  for  the  acts  of  the  master  in  whatever 
relates  to  the  vessel  and  the  voyage.  This  responsibility 
ceases  on  the  abandonment  of  the  vessel  and  freight."  Can- 
mont  discusses  the  question  at  length  in  his  Dictionary  of 
Maritime  Law,  page  81,  title,  "Abandonment."  And  his 
remarks  are  worthy  of  reproduction:  Sec.  54.  "When  the 
owner  has  not  seen  fit  to  insure  his  vessel,  it  is  sufiicient  that 
he  abandon  her  with  her  freight,  in  order  to  free  himself 
from  responsibility  for  the  engagements  of  the  master. 
Nothing  further  is  demanded.  Now,  if  the  owner  has  ad- 
judged it  prudent  to  effect 'an  insurance,  in  consideration  of 
a  premium  more  or  less  in  amount  paid  by  him,  it  is  evident 
that  the  lenders  upon  bottomry  and  shippers  cannot  deprive 
him  of  the  fruits  of  a  wise  foresight,  and  receive  the  benefits 
of  a  contract  to  which  they  are  strangers."  Sec.  57.  "It 
has,  then,  been  very  properly  decided:  1.  That  the  owner 
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who,  to  free  himself  from  loans  oontracted  by  the  master  in 
the  course  of  the  voyage,  abandons  the  ship  and  freight,  is 
not  compelled  to  account  to  the  lender  beyond  that  for  the 
proceeds  of  the  insurance  underwritten  upon  the  ship. 
(Aix,  February  8,  1832.)  2.  That  the  proprietor  of  the 
ship  who  effects  an  abandonment  to  the  shipper  is  not  held 
as  including  the  value  of  the  insurance.  (Eennes,  August 
12,  1822.)"  Sec.  5%.  "How  could  the  owner  of  the  ship  be 
held  to  include  in  his  abandonment  the  amount  of  insurance 
he  has  taken  the  precaution  to  put  upon  the  vessel}  Is  not 
this  insurance  the  consideration  of  the  premium  he  has  paid? 
Can  this  be  affected  by  his  guaranty  of  obligations  contracted 
by  the  master!  Ought  not  the  relations  established  by  law 
between  the  owner  of  the  ship  and  the  lender  or  shipper  to 
be  maintained  quite  independent  of  the  contracts  of  insur- 
ance which  each  of  them  may  make?"  See  also  Bedarride, 
(Code  du  Commerce,  sec.  295,)  *'In  the  discussion  which 
the  j?r€^et  de  loi  of  1841  called  forth,  certain  courts,  notably 
that  of  Aix,  urged  that  the  abandonment '  should  include, 
besides  the  ship  and  freight,  the  amount  of  insurance  which 
the  owner  had  bargained  for.  This  claim,  which  had  already 
been  made  before  the  courts,  was  formally  condemned." 

So,  too,  Defresquet,  in  his  pamphlet  upon  the  law  of  col- 
lisions at  sea,  discussing  the  right  of  abandonment,  observes: 
"  We  remark,  in  conclusion,  that  if  an  abandonment  has  been 
made  of  a  ship  sunk  by  collision,  the  owner  is  not  obliged  to 
abandon  at  the  same  time  the  amount  of  his  insurance. 
This  was  proposed  at  one  time,  but  rejected." 

These  authorities  seem  to  me  to  announce  a  soUnd  prin- 
ciple of  law  and  to  be  fortified  by  unanswerable  reasons. 
The  liability  of  the  owner  is  limited  to  the  value  of  the  ship 
and  freight.  That  liability  ought  not  to  be  extended  by  a 
contract  of  indemnity  made  by  him  with  a  third  party;  in 
other  words,  the  right  of  the  injured  party  to  reimbursement 
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ought  not  to  be  dependent  upon  the  contingency  of  a  con- 
tract to  which  he  was  not  a  party,  and  with  which  he  has  no 
concern.  He  loses  nothing  which  he  would  not  have  lost  if 
the  insurance  had  not  existed.  The  contract  of  insurance 
is  personal  in  its  nature,  and  is  a  mere  special  agreement 
with  a  party  seeking  to  secure  himself  against  apprehended 
loss  on  account  of  his  interest  in  a  particular  subject  matter, 
and  not  at  all  incidental  to,  or  transferable  with,  the  subject 
matter.     May  on  Ins.,  sec.  6. 

The  shipper  has  no  lien  upon  it  for  the  non-delivery  of 
his  cargo.  Glark  v.  Brovm^  7  La.  Ann.  842.  Nor  can  even 
the  master  or  crew  have  recourse  to  it  in  case  of  the  loss  of 
the  vessel.  Eymar  v.  Lawrence^  8  La.  42.  See  also  Tliayef 
V.  Ooodale,  4  La.  222;  Steele  v.  Ins.  Co.,  17  Pa.  290;  WhUe 
V.  Browne,  2  Oush.  412;  Stillwell  v.  Staples,  19  N.  T.  401. 

Further  objection  is  made  to  the  plea  in  this  case,  upon 
the  ground  that  the  owner  has  not  taken  the  appropriate 
proceedings  under  section  4284,  and  transfered  his  interest 
in  the  vessel  and  freight  for  the  benefit  of  the  libellants  to  a 
trustee  as  required  by  section  4285.  It  is  a  sufficient  answer 
to  this  to  say  that  the  plea  sets  forth  a  total  loss  of  the  vessel 
and  cargo  from  wliich  would  also  follow  a  total  loss  of  freight, 
and  that  no  formal  abandonment  is  necessarv  in  such  cases. 
2  Pars,  on  Mar.  Ins.  107,  111,  120;  Brown  v.  Wilkinson, 
15  M.  &.  W.  391. 

Exceptions  to  the  plea  overruled. 
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HENRY  RAWLE  v.  JOHN  PHELPS. 

CiBOurr  CouBT — Eastern  Distmct  of  Michigan — June  16, 

1879. 

A  cause  cannot  be  remoTed  to  the  Federal  Court  under  the  act  of  1875 
unless  the  citizenship^  required  by  the  act,  existed  at  the  time  of  the 
commencement  of  the  suit  in  the  State  Court. 

On  motioQ  to  remand  to  the  Circuit  Coart  for  the  county 
of  Macomb. 

The  Buit  was  begun  in  the  State  Court  November  8, 1878; 
and  the  petition  for  removal,  under  the  act  of  1875,  was  filed 
February  11,  1879.  When  the  suit  was  commenced,  it 
appears  that  both  parties  were  citizens  of  Michigan,  but  the 
petition  for  removal  and  the  affidavits  made  in  opposition  to 
his  motion  showed  that  the  defendant  became  a  citizen  of 
Wisconsin  between  these  two  dates.  The  question  was, 
whether,  under  the  act  of  1875,  the  parties  must  be  citizens 
of  dilierent  States  at  the  commencement  of  suit. 

Stanley^  for  the  complainant.  -  ^ 

Phelps^  for  the  defendant. 

Bkown,  J. — So  far  as  cases  originating  in  the  Federal 
Courts  are  concerned,  it  is  perfectly  well  settled  that  the 
requisite  citizenship  must  exist  at  the  commencement  of  the 
suit,  and  that  the  subsequent  removal  of  the  non-resident 
party  to  the  State  where  the  suit  is  pending,  will  not  oust 
the  jurisdiction.  Morgan^ b  Heirs  v.  Morgan^  2  Wheat,  290; 
Mollan  V.  Torrance^  9  do.  587;  and  in  Dunn  v.  Clark^  8 
Pet.  1,  this  rule  was  carried  so  far  as  to  sustain  a  bill  to  en- 
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join  a  judgment  against  a  resident  trustee  under  the  will  of 
a  non-resident  plaintiff.  See,  also,  Clarke  v.  Matthewaon^  12 
Pet.  164. 

Such  being  the  general  policy  of  the  law,  it  would  seem, 
by  parity  of  reasoning,  that  where  both  parties  are  citizens 
of  the  same  State  at  the  time  the  suit  is  commenced,  the 
subsequent  removal  of  one  of  them  to  another  jurisdiction, 
ought  not  to  change  the  status  of  the  case,  or  confer  a  right 
of  transfer  to  the  Federal  Court;  at  least,  such  construction 
ought  not  to  be  given,  unless  the  words*  of  the  statute  are 
clear  and  explicit.  A  reversal  of  a  policy  adopted  at  the 
formation  of  the  government  and  continued  for  seventy-five 
years,  ought  not  to  be  inferred  from  doubtful  or  ambiguous 
words.  The  observations  of  Mr.  Justice  Miller  in  John- 
son V.  Monell^  1  Wool.  390,  394,  are  pertinent  here:  "This 
is  such  a  wide  departure  from  the  restrictions  by  whicli 
Congress  had  heretofore  guarded  the  right  of  removal,  and. 
the  proposition  that  a  party  instituting  the  litigation  in  a 
State  Court,  and  pressing  it  to  the  point  here  mentioned, 
can,  by  his  own  voluntary  change  of  residence,  acquire  a 
right  to  remove  the  case  from  the  forum  of  his  own  selec- 
tion, is  so  startling,  that  nothing  short  of  the  clearest  evi- 
dence thaj  Congress  had  both  the  power  and  the  intention 
to  grant  such  a  right,  will  justify  this  procedure." 

Under  the  act  of  1879  it  was  held,  in  The  Insurance  Co. 
V.  Peckner^  95  U.  S.  183,  that  the  petition  for  removal  must 
show  affirmatively  that  the  plaintiff  was  a  citizen  of  anotlier 
State  at  the  time  the  suit  was  commenced.  It  is  true  the 
court  decided  the  question  upon  a  technical  construction  of 
the  statute,  and  did  not  undertake  to  state  what  its  opinion 
would  be  under  the  subsequent  acts,  and  the  case  is  therefore 
not  a  controlling  authority  here.  But  a  careful  examination 
of  the  language  of  the  two  acts  satisfies  me  that  there  is  no 
substantial  difference  between  them.     The  act  of  1789  pro- 
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vided  that  "if  a  suit  be  commenced  *  *  *  by  a  citizen 
of  the  State  in  which  the  suit  is  brought,  against  a  citizen 
of  another  State  *  *  *  and  the  defendant  shall,  at  the 
time  of  entering  his  appearance  in  such  State  Court,  file  a 
petition,  etc."  The  act  of  1875  provides  that  "any  suit,  etc., 
now  pending  or  hereafter  hrought  in  any  State  Court,  where 
the  matter  in  dispute  exceeds  *  *  *  the  sum  of  $500 
and  ^  *  *  in  which  there  ihall  he  a  controversy  between 
citizens  of  difierent  States,  etc.,  either  party  may  remove." 
There  is  certainly  no  distinction  between  the  words  "com- 
menced" and  "brought."  The  use  of  the  word  "exceeds" 
in  the  present  tense,  obviously  refers  to  the  time  the  action' 
is  brought.  The  words  "jshall  be  a  controversy"  are  some- 
what equivocal,  but  I  think  they  should  be  regarded  as  con- 
trolled by  the  previous  word  "exceeds"  and  should  be  con- 
strued in  connection  with  it.  There  would  be  no  reason  for 
holding  that  the  jurisdictional  test  as  to  amount  should  be 
applied  to  the  time  when  the  suit  is  begun,' and  the  test  as 
to  citizenship  to  a  subsequent  time.  The  fact  that  the  statute 
of  1875,  as  well  as  those  of  1866  and  1867,  extends  the  time 
within  which  the  petition  may  be  filed,  proves  nothing  as  to 
the  time  when  the  requisite  citizenship  should  exist.  If  it 
did  then  the  Supreme  Court  should  have  decided  in  the 
Pechner  case  that  it  was  sufficient  if  the  petition  showed  the 
defendant  to  be  a  non-resident  corporation,  at  the  time  of 
entering  its  ajppearance  in  the  State  Court. 

For  these  reasons  it  seems  to  me  quite  clear  that  the  act 
was  never  intended  to  give  a  party  the  right  of  ousting  the 
jurisdiction  of  a  State  Court,  whieh  has  once  lawfully 
attached,  by  removing  to  another  State.  It  would  practically 
put  it  in  the  power  of  either  party  to  any  suit  in  a  State 
Court  involving  over  $500,  to  transfer  his  case  to  the  Fed- 
eral Court,  by  acquiring  a  residence  in  another  State  pending 
the  litigation. 
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My  attention  has  not  been  called  to  any  case  under  this 
act  arising  in  the  Federal  Court,  where  the  exact  question 
has  been  determined,  though  it  would  appear  by  the  syllabus 
of  a  case  in  the  Central  Law  Journal,  vol.  7,  p.  898,  that  the 
Supreme  Court  Commission  of  Ohio  have  expressed  views 
adverse  to  the  position  here  taken. 

In  The  Indianapolis  Railway  Co.  v.  Risleyy  50  Ind.  60, 
the  Supreme  Court  of  that  State  held  that  there  was  no  dif- 
ference in  regard  to  the  time  when  the  requisite  citizenship 
must  exist,  between  the  act  of  1789  and  those  of  1866-7, 
under  which  it  was  held  that  the  petition  must  aver  that  the 
parties  were  citizens  of  different  States  at  the  time  the  suit 
was  begun.  The  act  of  1867  is  like  that  of  1875  except  in 
the  use  of  the  words  "  in  which  there  is  a  controversy,"  in- 
stead of  "  in  which  there  shall  be  a  controversy.*'  As  before 
observed,  I  think  this  difference  quite  immaterial.  A  like 
ruling  to  that  in  Indiana  was  made  by  the  Supreme  Court 
of  Massachusetts  in  Taply  v.  Martin^  116  Mass.  275. 

I  do  not  regard  the  decision  in  the  case  of  Johnson,  v. 
Monelly  1  Wool.  390,  as  necessarily  inconsistent  with  these 
authorities.  In  that  case  the  petition  for  removal  set  forth 
that  the  plaintiff  was  a  citizen  of  Iowa  when  the  suit  was 
brought  in  the  State  Court;  that  he  became  a  citizen  of 
Nebraska,  of  which  the  defendant  was  also  a  citizen,  while 
the  suit  was  pending,  and  was  so  when  it  was  tried,  and  that 
after  this,  by  a  voluntary  change  of  residence,  he  became, 
and  at  the  time  he  made  his  application  for  the  transfer  of 
his  case  to  the  Federal  Court,  was  again  a  citizen  of  the 
State  of  Iowa.  The  petition  for  removal  was  made  after  the 
case  had  been  tried  in  the  State  Court  and  a  new  trial 
granted.  While  the  reasons  given  for  sustaining  the  juris- 
diction of  the  Federal  Court  are  undoubtedly  in  conflict 
with  the  views  here  expressed,  the  order  denying  the  motion 
to  remand  might  well  have  been  sustained  by  the  fact  that 
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at  the  time  the  suit  was  originally  commenced  in  the  State 
Court,  the  plaintiff  and  defendant  were  citizens  of  diflFerent 
States.  The  plaintiff  might  have  begun  his  suit  originally 
in  the  Federal  Court,  and  under  all  the  authorities  his  sub- 
sequent removal  to  the  State  where  it  was  pending  would 
not  have  ousted  the  jurisdiction.  This  being  so  I  see  no 
reason  why,  if  he  had  been  a  citizen  of  another  State  when 
the  suit  was  begun  in  the  State  Court,  he  might  not  have 
removed  it  to  the  Federal  Court,  even  though  at  the  time  of 
his  petition  for  removal  he  was  a  citizen  of  the  State  where 
the  suit  was  pending.  Tlie  case  of  McCHnity  v.  White,  8 
Dill.  350,  is  nearer  in  point.  In  that  case  the  snit  was  begun 
February  28,  1870,  in  a  State  Court  of  Nebraska,  both  par- 
ties being  citizens  of  the  State  and  the  amount  involved 
being  less  than  $500.  The  petition  was  under  the  act  of 
1866,  and  it  appeared  that  pending  the  suit  in  the  State 
Court,  the  defendant  had  in  good  faith  become  a  resident  of 
the  State  of  New  Jersey,  and  that  owing  to  the  long  delay 
the  interest  on  the  aipount  originally  involved  had  increased 
the  amount  then  in  controversy  to  over  $500.  Judge  Dillon 
sustained  the  removal  upon  the  authority  of  Johnson  v. 
Monell,  confessing  doubts  respecting  the  soundness  of  the 
view,  but  adopting  it  because  it  seemed  equally  consistent 
with  the  language  of  the  act,  and  more  consistent  with  the 
reason  and  purpose  of  it  than  the  opposite  conclusion.  In 
my  opinion  the  right  of  removal  under  such  circumstances 
ought  not  only  to  be  consistent  with  the  language- of  the  act, 
b\it  the  language  ought  not  to  leave  the  right  open  to  serious 
doubt 

The  case  will  therefore  be  remanded  to  the  Circuit  Court 
for  the  county  of  Macomb. 

In  the  Circuit  Court  of  the  United  States  at  Memphis,  Aug.  22, 1881, 
Hammond,  J.,  decided  an  important  question  on  motion  to  remand.  The 
case  was  that  of  Wooldridge  v.  McKenna,    Wooldridge,  as  assignee  of 
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McKemia,  a  bankrupt,  brought  suit  in  the  State  CkHirt  to  set  aside  certain 
conveyances  of  real  estate,  on  the  ground  that  they  were  fraudulent  To 
that  bill  he  made  McEenna,  and  his  daughter,  Maud  B.  McEenna  (citi- 
zens of  Shelby  county,  as  he  alleged)  parties.  Whereupon,  McKenna, 
the  father,  as  next  friend  of  the  daughter,  Maud  B.,  petitioned  for  remoTsl 
of  said  cause  into  the  Federal  Court  in  the  name  of  said  Maud  B.  Mc- 
Eenna, by  himself  as  next  friend,  etc.,  alleging  that  said  Maud  B.  was  a 
citizen  of  Eentucky,  etc.  Judge  Hammond  rules  that  a  father  cannot  by 
merely  depositing  his  child  in  this  or  that  State  continue  to  change  its 
domicil  for  any  purpose  without  changing  his  own.  Ue  must  relinquish 
and  abandon  his  rights  in  that  behalf  to  the  child  itself  or  another,  or  by 
operation  of  law  the  child's  domicil  will  shift  only  with  his  own.  As 
the  aflldavit  in  this  particular  case  showed  only  that  the  father,  a  citizen 
of  Tennessee,  had  placed  his  child  to  reside  with  friends  in  Eentucky, 
(permanently  as  he  supposed)  it  does  not  follow  that  he  may  not  change 
that  intention  and  resume  parental  control,  or  that  these  friends  may  not 
compel  him  so  to  do  by  sending  back  the  child  to  him.  *  *  *  As 
long  as  he  exercises  his  legal  control  qua  father,  or  has  the  right  to  do 
BO,  his  child's  domicil  must  be  his  own.  The  order  declares  that  as 
Maud  B.  McEenna  (the  daughter)  is  a  citizen  of  Tennessee,  for  that  as 
well  as  other  reasons  of  record,  the  cause  must  be  remanded.    \BepcfUf. 
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THOMAS  GEEEN  vs.  TOWN  OF  DTEKSBURG. 

CiscuiT  CocKT — Western   Distkiot  of   Tennessee — 

July  5,  1879. 

1.  MuNiciPAii  BoNDS—RArLROAD  SUBSCRIPTION. — Where  a  town  is 
authorized  by  statute  to  subscribe  to  the  capital  stock  of  a  railroad  com- 
pany and  is  required  to  pay  the  subscription  in  "  not  exceeding  "  six  an- 
nual installments,  and  is  ftirther  authorized  to  anticipate  the  collection  of 
taxes  by  issuing  ^* short  bonds'*  bearing  six  per  cent,  interest:  HMy  that 
the  proper  construction  of  the  act  requires  the  bonds  to  mature  at  a  date 
not  longer  than  the  assessments  of  taxes  are  due  and  payable ;  and  that 
bonds  payable  in  ten  years  and  bearing  seven  per  cent,  interest  are  un- 
authorized by  the  act.  These  requirements  are  not  directory  only,  but 
imperative,  and  must  be  complied  with  by  the  town.  The  bonds  on 
their  face  show  non-compliance  with  the  statute,  and  there  can  be  no 
bona  fide  holder  for  value  of  such  bonds. 

2.  Same  —  Article  2,  Section  29,  Constitution  of  Tennessee. — 
Neither  article  2,  section  29  of  the  Ck)nstitution  of  Tennessee  of  1870, 
nor  the  act  of  January  28, 1871,  chapter  50,  code  491a  passed  to  enforce 
it,  confers  any  power  upon  municipal  corporations  to  issue  bonds  in  pay- 
ment  of  a  stock  subscription  to  railroads.  The  only  effect  of  that  act  is 
to  require  a  three-fourths  vote  of  the  citizens  of  the  town  as  a  pre-requisite, 
and  to  designate  the  Ck)unty  Court  or  the  board  of  mayor  and  aldermen 
as  the  agents  to  execute  whatever  powers  exist  in  the  particular  case. 
The  powers  must  be  found  elsewhere  in  the  statutes.  Nor  does  the  first 
clause  of  the  second  sub-section  of  the  act  confer  any  power  to  issue 
bonds  under  the  second  clause  of  the  sub-section  relating  to  stock  sub- 
scriptions, even  if  the  first  clause  can  be  held  to  authorize  in  itself  1)onds 
to  be  issued,  when  "  credit  is  given  or  loaned "  in  aid  of  a  railroad. 
Giving  or  lending  credit,  and  subscribing  stock,  are  essentially  dififerent. 

8.  Same— Act  of  1842,  Chapter  117,  Code  1142  et  seq.— This  act,  as 
modified  by  the  Constitution  and  subsequent  legislation,  is  the  general 
law  under  which  all  corporations  must  act  in  subscribing  stock  to  rail- 
roads. It  confers  no  express  power  to  issue  bonds  in  payment  of  the 
subscriptions,  and  unless  such  power  is  conferred  by  some  other  enact- 
ment no  corporation  can  issue  bonds  in  payment  of  a  subscription  to  capi- 
tal stock,  but  must  pursue  the  requirements  of  this  act.  There  is  no 
statute  conferring  any  express  power  on  the  town  of  Dyersburg  to  pay  its 
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subscription  to  the  Padncah  &  Memphis  Bailro«d  Company's  capital 
stock  in  ten  years*  bonds,  bearing  seven  per  cent  interest,  and  none  can 
be  implied  from  the  authority  conferred  upon  it  by  this  act  and  its 
amendments. 

4.  Sam^— Ihflibd  Power  to  Issue  Bonds.— There  is  no  implied 
power  in  a  municipal  corporation  to  issue  negotiable  bonds  in  payment 
of  a  debt  which  it  is  authorized  to  contract.  No  decision  of  the  Supreme 
Court  of  the  United  States  or  of  the  Supreme  Court  of  Tennessee  has  so 
adjudicated;  and,  in  the  absence  of  any  controlling  decision  to  that  effect, 
this  court  holds  that  the  power  must  be  expressly  conferred,  or  necessarily 
implied,  from  some  power  given  other  than  the  bare  authority  to  contract 
a  debt  for  ft  particular  purpose,  whether  it  be  a  corporate  purpose  or 
not.  Public  safety  requires  that  the  implications  in  favor  of  such  power 
shall  not  be  extended  beyond  the  point  to  which  they  have  already  gone. 
Bona  fide  holders  will  be  protected  against  the  irregular  exercise  of 
granted  authority,  but  the  authority  itself  should  not  be  created  by  Judi- 
cial decree  upon  unnecessary  implication. 

6.  Same — Conditions  Prkcedent. — Where  a  bond  upon  its  face  prom- 
ises to  pay  a  sum  of  money  to  a  railroad  company  "  upon  the  express 
condition,  however,  that  said  railroad  shall  be  constructed  to  the  town  of 
Dyersburg,  Tennessee,  and  have  a  depot  of  said  railroad  located  within 
half  a  mile  of  the  court  house  in  said  town,"  it  is  a  condition  precedent 
to  the  payment  of  the  money,  and  not  a  mere  covenant  of  the  railroad 
company  to  so  construct  the  road,  for  the  breach  of  which  compensation 
in  damages  is  the  remedy.  No  holder  of  the  coupons  can  recover  on 
them  without  showing  either  the  performance  or  a  readiness  to  perform 
the  condition.  The  bond  itself  charges  the  purchaser  with  notice  of  the 
condition,  and  it  is  he  that  trusts  the  railroad  company,  and-  not  the  town. 

6.  Same — Rules  op  Construction. — It  is  a  universal  rule  of  construc- 
tion of  such  instruments  that  the  actual  intention  of  the  parties  will  pre- 
vail over  that  rertched  by  any  technical  rules  prescribed  for  ascertaining  the 
intention.  And,  therefore,  neither  the  rule  that,  if  part  of  the  money  be 
payable  before  the  covenant  on  the  other  side  is  to  be  performed ;  nor  the 
other  rule  that,  if  the  promisor  has  received  part  of  the  consideration,  the 
covenants  shall  be  held  to  be  independent  of  each  other,  will  override 
the  intention  manifested  by  the  conti*act  that  the  railroad  should  be  built 
before  the  money  can  be  demanded.  These  rules  have  always  yielded  to 
a  clear  manifestation  of  a  different  intention.  The  rule  as  to  payment 
by  installment  does  not  apply  to  Installments  of  interest,  but  only  where 
the  principal  is  so  payable.  The  rule  as  to  part  performance  does  not 
apply  where  the  part  unperformed  is  the  essential  consideration. 

7.  Same — Reasonable  Time. — If  no  time  be  specified  for  the  perform, 
ance  of  the  condition  to  construct  the  road,  the  law  implies  a  reasonable 
time.    And,  when  the  amendment  to  the  charter  of  the  company  of  Jan- 
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nary  27,  1870,  chapter  49,  section  5,  required  the  road  to  be  completed 
within  seven  years  ft*om  that  date,  this  will  be  taken  as  the  time  within 
which  the  condition  should  be  performed,  the  bonds  being  dated  on  the 
10th  of  May,  1873,  and  subsequent  to  the  amendment 

On  the  2l6t  day  of  March,  1878,  in  the  United  States 
Circnit*  Court  at  Memphis  suit  was  brought  upon  past-due 
coupons  of  bonds,  issued  bj  the  town  of  Dyersbnrg,  of  which 
the  following  are  samples,  both  of  the  bonds  and  coupons: 

(CoupoK  $8.75.) 

The  Mayor  and  Aldermen  of  Drersburg,  Tenn.,  will  pay  the  bearer  on 
the  10th  day  of  Nov.,  1873,  eight  dollars  and  seventy-five  cents,  being  the 
semi-annual  interest  due  on  Padueah  A  Memphis  Railroad  bond  No. 
9654.  0.  P.  Clauk,  Mayor. 

W.  C.  DoTLB,  Recorder. 

(BOKD  No.  9654.)  ($250.00.) 

The  Mayor  and  Aldermen  of  the  town  of  Dyei'sburg,  in  the  State  of 
Tennessee,  a  corporation  duly  chaitered  by  act  of  the  General  Assembly 
of  the  State  of  TeDnessee,  by  the  qualified  voters  of  said  town,  under  the 
provisions  of  an  act  of  the  Legislature  empowering  them  so  to  do,  by  this 
bond  promise  to  pay  to  the  holder  hereof,  ten  years  after  the  date  hereof* 
the  sum  of  two  hundred  and  fifty  dollars,  with  interest  at  seven  per 
centum  per  annum  from  this  date,  payable  semi-annually  at  the  city  hall 
in  Dyersburg,  on  presentation  of  the  coupons  hereto  attached,  to  aid  in 
the  construction  of  the  Padueah  &  Memphis  Railroad ;  upon  the  express 
condition,  however,  that  the  said  railroad  shall  be  constructed  to  the  town 
of  Dyersburg,  Tennessee,  and  have  a  depot  of  said  railroad  located  within 
half  a  mile  of  the  court  house  in  said  town. 
In  testimony  whereof,  etc.,  this  the  10th  day  of  May,  1873. 
[BKAL.]  C.  P.  Clabk,  Mayor. 

W.  C.  DoYLB,  Recorder. 

The  defendant  corporation  filed  six  pleas  to  the  declaration: 
1.  The  first  plea  sets  out  the  application  of  the  railroad 
company  for  a  subscription  of  $50,000  to  its  capital  stock  to 
be  paid  in  ten-year  coupon  bonds,  at  seven  per  cent,  interest, 
to  aid  in  the  construction  of  the  road  through  Dyer  county; 
the  passage  of  an  ordinance  submitting  the  proposition  to 
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the  voters  of  the  town  to  Bubscribe  and  pay  for  the  stock 
upon  certain  conditions,  among  others  the  following:  ^'The 
above  subscription  is  made  on  the  condition  that  the  Paducah 
&  Memphis  Eailroad  is  to  be  located  and  bnilt  to  Djers- 
burg,  and  a  depot  of  said  road  to  be  located  within  one-half 
mile  of  the  court  house  without  which  condition  accepted 
by  the  said  railroad  company,  this  subscription  to  be  void 
and  no  bonds  shall  be  issued;  and. this  condition  shall  be 
written  or  printed  if  deen&ed  necessary,  by  the  Mayor  on  the 
face  of  said  bonds.  The  acceptance,  by  the  officers  of  said 
railroad  company  of  any  portion  of  the  bonds  herein  author- 
ized to  be  issued  shall  bind  said  company  fully  to  the  terms 
and  conditions  of  said  subscription,  as  set  forth  in  all  the 
sections  of  this  ordinance;  the  ratification  of  this  proposi- 
tion, by  the  voters  at  an  election;  the  passage  of  an  ordi- 
nance authorizing  the  Mayor  to  subscribe  for  the  stock  upon 
the  condition  imposed  by  the  ordinance;  the  application  to 
the  company  to  subscribe  on  the  terms  and  conditions 
mentioned;  the  acceptance  by  it  of  the  proposition  and  the 
spreading  on  the  minutes  of  the  railroad  company  of  the 
proceedings  of  the  board  of  Mayor  and  Aldermen  of  the 
town  at  the  time  of  this  acceptance."  The  plea  then  avers 
that  the  conditions  upon  which  the  town  was  authorized  to 
become  a  stockholder,  have  never  been  complied  with  by  the 
railroad  company,  without  which  the  defendant  corporation 
had  no  authority  to  issue  the  bonds,  and  the  coupons  sued 
on  are  not  its  act  and  deed. 

2.  The  second  plea  is  a  simple  plea  of  non  est  Jhctum. 

8.  The  third  plea,  after  setting  out  the  same  facts  as  those 
stated  in  the  first  plea,  avers  that  the  bonds  had  printed  on 
their  face,  the  said  condition,  in  the  following  words,  tb-wit: 
^^upon  the  express  condition^  however^  that  said  railroad  shaU 
he  constructed  to  the  town  of  Dyershv/rg,  Tennessee^  and 
have  a  depot  located  within  half  a  mile  of  the  court  house 
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in  said  town ; "  that  there  was  no  other  or  different  authority 
to  issue  tlie  bonds,  and  no  other  or  different  consideration 
than  that  set  out  in  the  plea;  that  the  bonds  were  delivered 
to  the  plaintiff  or  his  assignors  by  the  railroad  company 
without  the  knowledge  oi*  or  consent  of  the  defendant  corpo- 
ration and  without  any  authority  from  it;  that  at  the  time  of 
said  delivery,  the  company  had  not  built  its  road  to  Dyers- 
burg,  nor  located  a  depot  within  half  a  mile  of  the  court 
house,  nor  has  it  at  any  time  dince  done  so,  of  all  which  the 
plaintiff  had  notice;  that  the  ox>upons  sued  on  are  the  coupons 
of  the  said  bonds  and  none  other;  that  the  stock  of  the  com- 
pany had  become  worthless  and  the  corporation  dissolved  by 
the  foreclosure  of  a  moi*tgage  made  by  it,  and  on  the  pur- 
chase of  its  property  and  franchises  by  a  new  company;  and 
therefore  that  the  consideration  had  wholly  failed,  of  which 
plaintiff  had  notice. 

4.  The  fourth  plea  craves  oyer  of.  the  coupons  and  bonds 
and  sets  them  out  in  hoBO  verha^  and  then  avers  that  the 
defendant  corporation  had  never  been  authorized  by  any  law 
of  the  General  Assembly  of  the  State  of  Tennessee,  nor  by 
any  election  of  the  qualified  voters  of  the  town  to  lend  its 
aid  to  said  railroad  company  by  the  issuance  of  the  bonds 
aforesaid,  as  required  by  the  29th  section  of  Article  IL 
of  the  constitution  of  the  State,  of  which  plaintiff  had 
notice. 

5.  The  fifth  plea  craves  oyer  and  sets  out  the  bonds  and 
coupons,  and  avers  that  the  whole  series  of  $50,000  bonds 
was  delivered  to  the  railroad  company  on  the  express  condi- 
tion that  they  were  not  to  be  negotiated,  nor  to  become  due 
and  payable,  except  upon  the  express  condition  that  the 
railroad  should  be  constructed  to  the  town  of  Dyersburg  and 
a  depot  located  within  half  a  mile  of  the  court  house,  and 
avers  that  this  never  has  been  done. 

81 
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6.  The  Bixth  plea  avers  that  the  defendant  corporation  did 
not  undertake  and  promise  in  manner  and  form,  etc;  to 
which  plaintiff  has  joined  issne. 

The  plaintiff  demurs  to  the  first  five  pleas,  and  assigns 
the  following  grounds: 

1.  To  the  first  plea,  that  the  conditions  mentioned,  that 
the  railroad  should  be  bnilt  to  Djersburg,  and  its  depot 
located  within  half  a  mile  of  the  court  house,  were  not  con- 
ditions the  execution  or  performance  of  which  were  precedent 
to  the  issuance  of  the  bonds,  nor  to  the  liability  of  the  de- 
fendant on  them,  but  only  a  condition  that  the  company 
should  accept  the  terms  of  the  subscription  by  agreeing  to 
build  the  road  to  the  town  and  locate  the  depot  within  half  a 
mile  of  the  cx)urt  house. 

2.  To  the  second  plea,  that  being  a  plea  of  non  est  factum 
it  is  not  sworn  to. 

3.  To  the  third  plea:  Firsts  The  same  ground  of  demurrer 
as  that  taken  to  the  first  plea,  as  above  stated,  viz.,  that  the 
plea  shows  that  the  company  accepted  the  terms  of  the  sub- 
scription which  was  the  only  condition  precedent  to  the  issu- 
ance of  the  bonds^as  shown  by  the  plea;  Second^  That  the 
plea  is  double  in  pleading  a  want  of  compliance  with  an 
alleged  condition  precedent,  and  at  the  same  time  a  fail- 
ure of  consideration;  Thirds  That  on  the  averments  of 
the  plea  itself  the  plaintiff  is  shown  to  be  an  innocent 
purchaser  for  value  without  notice. 

4.  To  the  fourth  plea:  That  on  the  face  of  the  plea  it  is 
shown  that  an  election  was  held,  and  that  the  Legislature  of 
Tennessee  had  by  law  authorized  the  bonds  to  be  issued. 

5.  To  the  fifth  plea:  Tliat  it  appears  by  the  plea  that  the 
plaintiff  was  an  innocent  purchaser  for  value  without  notice. 

The  charter  of  the  railroad  company  authorizes  corpora- 
tions, cities  and  counties  to  subscribe  stock,  but  contains  no 
authority  for  municipal  corporations  to  issue  bonds  unless  it 
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is  implied  from  the  power  to  subscribe.  Chap.  42,  §  80, 
Acts.  1858,  p.  79.  The  general  railroad  subscription  laws, 
authorizing  all  counties  and  incorporated  towns  to  subscribe 
for  stock,  contains  no  express  power  to  issue  bonds  in  pay- 
ment of  such  subscriptions,  but  requires  the  levy  of  a  tax 
to  meet  the  installments  of  subscription,  as  made,  and  directs 
the  tax  collector,  as  fast  as  he  makes  collections,  to  pay  the 
amounts  over  to  the  company.  And  to  meet  unexpected 
contingencies,  the  coi'poration  may  anticipate  the  collection 
of  the  railroad  tax  by  issuing  warrants  bearing  six  per  cent, 
interest,  payable  at  such  times  as  may  be  desired  by  the  rail- 
road company,  the  warrants  to  be  received  in  payment  of  the 
stock.  "  Thomp.  &  Steg.  Code,  §§  1142-1165.  By  an  act  of 
March  18,  1868,  Ch.  72,  S.  4,  §  1148  of  the  code  was 
amended  by  adding  to  it  the  words  "and  shall  issue  the 
bonds  when  called  for;''  and  by  an  act  (found  among  the 
private  acts)  of  December  9,  1868,  Ch.  11,  S.  26,  said 
§  1148  was  subsequently  and  further  amended  by  omit- 
ting the  words  "and  shall  issue  the  bonds  when  called  for," 
thereby  leaving  the  section  as  it  was  before  the  amendment 
of  March  13,  1866,  except  as  to  matter  not'  pertinent  here. 
By  Section  29,  Art.  11.  of  the  Constitution  of  1870,  which 
w^ent  into  effect  May  5  of  that  year,  it  is  ordained  that 
"the  credit  of  no  county,  city  or  town  shall  be  given  or 
loaned  to  or  in  aid  of  any  person,  company,  association  or 
corporation,  except  upon  an  election  to  be  first  held  by  the 
qualified  voters  of  such  county,  city  or  town,  and  the  assent 
of  three-fourths  of  the  votes  cast  at  said  election.  Isor 
shall  any  county,  city  or  town  become  a  stockholder  with 
others  in  any  company,  association  or  corporation  except 
upon  a  like  election  and  the  assent  of  a  like  majority."  Tlie 
act  of  January  23,  1871,  entitled  "An* Act  to  Enforce  Sec- 
tion 29,  Article  II.  of  the  Constitution,"  Ch.  30,  Thomp.  & 
Steg.  Code  491a,  enacts  that  the  counties  and  incorporated 
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towns  in  the  State  may  impose  taxes  for  county  and  corpo- 
rate purposes  upon  the  conditions  named  therein,  one  of 
which  is — "  Second :  The  credit  of  no  county,  city  or  town 
shall  be  given  or  loaned  to  or  in  aid  of  any  person,  company, 
association  or  coi'poration,  except,  first,  upon  the  consent  of 
a  majority  of  *  *  *  the  board  of  mayor  and  aldermen 
*  *  *  of  such  city  or  town,  and  upon  an  election  after- 
wards held  by  the  qualified  voters  of  said  *  *  *  city  or 
town,  and  the  assent  of  three-fourths  of  the  votes  cast  at 
said  election;  *  *  *  and  if  the  assent  of  three-fourths 
of  the  voters  of  such  *  *  *  city  or  town  is  had,  then 
the  *  *  *  board  of  mayor  and  aldermen  *  *  *  shall 
have  full  power  to  make  and  execute  all  necessary  orders, 
bonds,  and  payments  in  order  to  carry  out  such  loan  or 
credit  voted  for  as  prescribed  in  this  act;  nor  shall  any  county, 
city  or  town  become  a  stockholder  with  others  in  any  com- 
pany, association  or  corporation,  except  upon  a  like  election 
and  the  assent  of  a  like  majority  as  prescribed  in  this  act." 

By  the  act  of  Februaiy  26,  1869,  Chap.  59,  §  20,  it  was 
enacted  "That  it  shall  be  lawful  for  the  town  of  Dyersburg 
to  make  a  corpol'ate  subscription  to  the  capital  stock  of  the 
Mississippi  River  Kailroad  Company  (afterwards  the  Paducah 
&  Memphis  Bailroad  Company)  not  to  exceed  fifty  thousand 
dollars  in  amount,  payable  in  not  exceeding  four  years,  by 
annual  assessments  levied  by  the  board  of  trustees  of  said 
town,  and  collected  as  other  moneys  are,  and  bonds  of  the 
town  may  be  issued  in  anticipation  of  such  collections,  col- 
lected for  town  purposes,"  with  a  proviso  that  there  shall  be 
a  previous  election,  and  the  subscriptions  authorized  by  a 
majority  vote. 

By  the  act  of  February  8,  1870,  Chap.  55,  §  18,  relating 
to  the  subscription  of  Haywood  and  Dyer  counties  to  the 
Brownsville  &  Ohio,  and  to  the  Mississippi  River  Railroad 
companies,  it  was  enacted  <^That  stock  which  had  been  sub- 
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scribed,  or  may  hereafter  be  subscribed  by  any  county,  city 
or  incorporation  to  said  railroad  companies,  may  be  payable 
in  six  annual  payments;  and  it  shall  be  lawful  for  county 
courts  and  the  corporate  authorities  of  any  city  or  town, 
making  such  subscription,  to  issue  short  bonds,  bearing 
interest  at  the  rate  of  six  per  centum  per  annum,  to  said 
railroad  companies  in  anticipation  of  the  collection  of  annual 
levies,  if  thereby  the  construction  of  the  roads  can  be 
facilitated." 

By  the  act  of  December  16,  1871,  Chap.  122,  where  an 
election  previously  held,  had  authorized  a  subscription  to  the 
capital  stock  by  as  much  as  three-forrths  of  the  qualified' 
Toters,  so  that  the  election  would  be  within  the  constitu- 
tional requirement  as  to  the  number  of  votes  to  authorize  a 
subscription,  <'  such  subscription  shall  be  deemed  a  valid  and 
legal  subscription,"  notwithstanding  the  same  was  in  excess 
of  the  amount  authorized  by  the  code,  §§  1142  et  seq./  this 
act  also  allowed  a  new  vote  to  be  taken  in  case  of  doubt. 
And  by  the  act  of  December  15,  1871,  Chap.  129,  these  sec- 
tions of  the  code  were  still  further  repealed  and  modified  as 
to  the  restrictions  on  the  amount  of  subscriptions  authorized, 
but  neither  of  these  acts  authorize  in  terms  any  bonds  to  be 
issued. 

The  averments  in  the  pleadings  do  not  show  that  anything 
was  done  under  *  the  special  act  of  February  20,  1869,  Chap. 
59,  §  20,  but  it  is  stated  in  argument  and  does  appear  by  the 
record  of  the  proceedings  of  the  town,  which  is  referred  to 
in  the  pleas,  that  on  the  12th  day  of  September,  1871,  an 
election  was  held  authorizing  a  subscription  to  this  railroad 
company  of  $50,000,  which  "was  held"  to  be  illegal  because 
excessive  in  amount;  but  it  does  not  appear  by  said  record 
of  town  proceedings  that  the  subscription  voted  on  that  day 
was  to  be  paid  in  bonds.  This  appears  to  be  the  fact,  how- 
ever, as  to  the  election  of  July  5, 1872,  on  the  result  of  which 
these  bonds  were  in  fact  issued. 
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Humes  ds  Poston^  and  J,  P.  Meux^  for  plaintiflT. 
Harris^  McKiaick  <&  Turley^  for  defendant. 

Hamkond,  J. — Some  of  the  grounds  of  this  demurrer,  as 
stated,  are  rather  in  the  nature  of  replications,  but  I  shall 
treat  it  as  raising  the  questions  made  in  the  argument. 

The  first  question  is,  as  to  the  power  of  the  town  to  issue 
these  bonds.  The  Supreme  Court  have  declared  that  "a 
municipal  corporation  cannot  issue  bonds  in  aid  of  extra- 
neous objects  without  legislative  authority,  of  which  all  per- 
sons dealing  with  such  bonds  must  take  notice  at  their 
peril."  Ottawa  y.  Perkins,  94  U.  S.  260-262.  And  they 
are  equally  invalid  in  the  hands  of  innocent  purchasers. 
Marsh  V.  Fulton  County^  10  Wall.  676.  The  argument  of 
the  defendant's  counsel  denying  the  legislative  authority  to 
issue  these  bonds  is  based  upon  a  distinction  between  paying 
for  a  subscription  to  the  capital  stock  of  the  railroad  com- 
pany by  levying  taxes  and  paying  the  money,  and  issuing 
bonds  in  payment  of  the  subscription;  and  it  is  contended 
that  there  being  no  express  power  granted  to  issue  bonds  in 
payment  of  subscription  to  stock,  none  will  be  implied;  and 
the  case  of  the  Police  Jury  v.  Britton,  15  Wall.  566,  and 
the  CAses  cited  in  Dillon  on  Municipal  Corporations,  §  407 
and  note,  and  Folsom  v.  Sclwol  District,  11  Chicago  Leg. 
News,  226,  are  relied  on.  The  plaintiff  contends  that  the 
statutes  referred  to  in  the  statement  of  the  case,  confer  ex- 
press power  to  issue  these  bonds,  and,  if  not,  then  that  the 
power  is  a  necessary  implication  from  the  authority  given  to 
make  the  subscription  to  the  capital  stock  of  the  railroad 
company. 

The  act  of  March  13,  1868,  amending  the  code,  would  un- 
doubtedly have  been  sufficient  to  support  these  bonds,  if  it 
had  not  been  subsequently  modified  by  the  act  of  December 
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9,  1868,  Chap.  11,  §  26.  The  act  of  December  16,  1871 
does  not  confer  any  new  power,  or  enlarge  the  jwwers  of  the 
town  in  the  matter  of  issuing  bonds.  It  clearly  contem- 
plates subscription  under  the  code,  §  1142,  et  seq.^  and 
only  removes  the  restrictions  there  found  as  to  the  amount 
allowed  to  be  subscribed  by  the  town.  The  recital  in  the 
record  of  the  town  proceedings  referring  to  the  election  of 
September,  1871,  and  the  act  of  December  16,  1871,  author- 
izing them  to  re-vote  the  subscription,  shows  conclusively 
that  the  town  authorities  supposed  that  they  were  mak- 
ing this  subscription  under  the  provisions  of  the  code, 
§  1142  et  seq.j  as  modified  by  the  special  acts  relating  to  this 
particular  town,  as  no  doubt  they  were.  Neither  is  there 
anything  in  the  act  of  December  15,  1871,  Chap.  129,  which 
confers  on  this  town  the  power  to  issue  these  bonds,  nor  any- 
thing from  which  such  power  may  be  implied. 

The  act  of  February  26,  1869,  Chap.  59,  §  20,  as  modified 
by  the  act  of  February  8,  1870,  Chap.  55,  §  18,  unquestion- 
ably authorizes  the  town  to  issue  sJwrt  honda^  whatever  that 
miy  mean,  bearing  six  per  cent,  interest,  "in  anticipation  of 
the  collection  of  the  annual  levies."  .  By  the  very  terms  of 
these  acts  the  subscription  is  payable  in  four  or  six  years, 
and  I  think  the  proper  construction  is,  that  the  bonds  shall 
not  be  longer  running  to  maturity  than  the  time  within 
which  the  subscription  is  payable.  The  bonds  are  only  to 
anticipate  the  annual  collections  of  taxes  to  pay  the  subscrip- 
tion, which  must  all  be  paid  "in  not  exceeding"  four  or  six 
years.  The  Legislature  did  not  contemplate  that  the  people 
should  be  burdened  with  a  long  debt,  bearing  interest  from 
date,  when  the  statute  required  that  the  taxes  to  pay  the 
subscription  should  be  levied  and  paid  within  a  time  speci- 
fied in  the  act  itself.  If  bonds  were  issued  under  the 
power  conferred  by  these  statutes,  necessarily  they  must  be 
payable  when  the  taxes  levied  to  pay  them  are  collected,  for 


488  CIROUIT  COUET.  [July, 

Green  v.  Town  of  Dyersburg. 

it  is  not  to  be  supposed  that  the  town  would  be  required  to 
levy  and  collect  the  taxes  and  keep  them  in  the  treasury  idle 
to  meet  bonds  maturing  years  after  the  collections  are  made. 
It  is  not  like  the  case  of  Hoss  v.  Anderson  Couivty^  Supreme 
Court  Tenn.,  MSS.  opinion,  1874,  at  Knoxville,  not  yet 
reported,  where  the  statute  authorized  thirty  years'  bonds  to 
be  issued,  and  the  county  in  exact  compliance  with  the  stat- 
ute issued  bonds  for  that  time,  but  upon  a  vote  of  the  people 
proposing  to  pay  the  subscription  in  six  annual  installments. 
At  the  time  the  vote  w*as  taken  in  that  case,  the  statute  made 
no  other  requirement  as  to  the  time  of  payment  than  that 
not  more  than  thirty-three  and  one-third  per  cent,  of  the 
subscription  should  be  collected  in  one  year.  Act  1852, 
Chap.  117,  §  8;  Code,  §  1154.  Here  the  requirement  of 
the  statute  was  that  the  amount  should  be  paid  in  six  years. 
There  a  subsequent  statute  varied  the  terms  which  the  vote 
had  fixed;  here  the  vote  varies  the  terms  which  the  statute 
has  fixed.  Nor  is  this  like  the  case  of  X.  &  N.  R.  B.  Co. 
V.  Damdson  Cov/nty^  1  Sneed,  634,  where  it  was  held  that 
the  act  of  1852  did  not  prohibit  the  county  from  making 
more  than  three  installments.  A  comparison  of  section  8  of 
the  act  of  1852,  Chap.  117,  with  section  20  of  the  act  of 
1869,  Chap.  59,  and  with  section  18  of  the  act  of  1870, 
Chap.  55,  shows  that  while  under  the  act  of  1852  there  was 
no  other  restriction  than  that  the  time  was  not  to  be  less 
than  three  years,  under  the  two  latter  acts  the  time  fixed  is 
"not  exceeding"  six  years.  This  is  the  necessary  construc- 
tion of  the  two  acts  of  1869  and  1870  taken  together,  even 
if  it  be  admitted  that  the  act  of  1870,  applying  to  "any 
city  or  incorporation"  was  intended  to  modify  the  special  act 
of  1869  applying  only  to  the  town  of  Dyersburg.  In  this 
view  the  departure  from  these  acts  cannot  be  regarded  as 
falling  within  the  fourth  resolution  of  the  court  in  R.  R.  Co. 
V,  Da/vidson   Co^mty^  supra.     The   principle   of  directory 
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statutes  cannot  be  applied  here,,  and  the  authority  conferred 
mast  be  pursued  in  its  material  requirements.  Winston  v. 
T,  (&  P.  R.  a.,  1  Baxter,  61. 

Besides  these  acts  only  allowed  six  per  cent,  interest,  and 
the  bonds  here  bear  seven  per  cent.  This  cannot  be  a  change 
within  the  discretion  of  the  town  to  make — it  is  an  addi- 
tional burden,  not  a  beneficial  modification  of  the  require- 
ments of  the  statute.  I  am  not  unmindful  of  the  conven- 
tional interest  act  of  February  23,  1870,  Chap.  69,  allowing 
an  increase  by  contract  to  any  rate,  not  greater  than  ten  per 
cent.  It  will  be  observed  that  the  first  of  these  Dyersburg 
acts  fixed  no  rate  of  interest  for  the  bonds,  and  the  second, 
limiting  the  rate  to  six  per  cent.,  was  passed  only  a  few  days 
before  the  conventional  rate  of  interest  act  just  referred  to,  the 
latter  being  a  general  public  law  and  the  former  a  special 
private  act.  I  do  not  think,  under  the  general  law,  the  town 
could  enlarge  the  rate  of  interest.  It  was  a  municipal  corpo- 
ration acting  under  a  special  grant  of  power  which  could  not  be 
exceeded.  The  result  is  that  these  bonds,  being  for  a  longer 
time  and  greater  rate  of  interest  than  allowed  under  these 
two  acts,  cannot  be  supported  by  them.  Bell  v.  H.  H.  Co.^ 
4  Wall.  598;  Jfew  Albany  v.  JBurke,  11  Wall.  96.  The 
case  does  not  come  within  the  case  of  Hock  Creek  v.  Strong^ 
96  U.  S.  271,  and  Marion  County  v.  Clark,  94  U.  S.  278, 
where  there  was  a  substantial  compliance  with  the  legislative 
requirement.  Dillon  on  Municipal  Corporations,  §  414.  It 
may  be  that  if  the  bonds  had  been  issued  according  to  the 
terms  of  the  act  they  would  be  valid  pro  tanto  for  six  per 
cent,  interest,  as  ruled  in  Quincy  v.  Warfield,  25  111.  317; 
but  in  the  exercise  of  these  special  powers  to  impose  the 
burdens  of  taxation  upon  a  community,  corporations  should 
be  held  to  a  strict  exercise  of  them,  particularly  in  view  of 
the  peril  to  which  the  community  is  subject  by  a  fraudulent 
use  of  such  powers.     Any  purchaser  of  these  bonds  in  look- 
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ing  to  these  statutes  would  see  at  once  .that  the  bonds  were 
not  such  as  the  statutes  contemplated.  Mctrsh  v.  FuUan 
Co,j  supra. 

The  remaining  claim  for  express  power  to  issue  these 
bonds  is  based  on  the  act  of  January  23,  1871,  Chap.  50, 
Code,  §  ^2\a.  It  is  argued  for  the  plaintiff  that  the  last 
clause  of  the  second  sub-section  of  section  1  of  that  act 
authorizes  a  town  to  subscribe  for  stock,  and  that  the  claus^ 
immediately  preceding,  authorizes  the  board  of  mayor  and 
aldermen  to  issue  bonds  in  payment.  It  is  manifest,  how- 
ever, that  this  construction  is  strained  and  wholly  unauthor- 
ized by  either  the  grammatical  structure  of  the  section  or 
by  any  natural  interpretation  of  it.  The  section  follows 
identically  the  language  of  the  Constitution  in  its  restl'ictive 
clauses,  and  it  is  evident  that  both  intend  to  indicate  two 
corporate  methods  of  giving  aid  to  other  persons  or  corpora- 
tions; one  of  these  methods — that  of  becoming  a  stock- 
holder in  a  company — had  been,  so  far  as  relates  to  encour- 
agement of  railroad  building  by  stock  subscriptions,  regu- 
lated  by  a  general  law,  since  the  act  of  January  22,  1852, 
Chap.  117;  often,  however,  modified  by  special  acts  in  par- 
ticular cases,  §  1142  et  8eq.;  the  other  method,  that  of  giv- 
ing or  lending  the  credit  of  the  city  or  town,  had  never  been 
the  subject  of  any  general  statute,  and  was  always  regulated 
by  special  acts  in  particular  cases.  The  two  methods  are 
entirely  distinct  in  their  nature  and  essential  ingredients. 
L,  i&  N.  a.  H.  Co.  V.  State  of  Tenneaaee^  8  Heisk.  663  and 
cases  cited  arguendo^  p.  667.  It  happens  that  as  to  railroad 
building,  they  both  aid  and  encourage  it;  but  the  Constitu- 
tion and  the  act  apply  to  all  corporate  contracts  within  the 
scope  of  "corporate  purposes"  and  to  none  other.  Neither 
confers  any  authority  either  to  lend  credit  or  subscribe  stock. 
But  if  the  authority  exists  elsewhere  this  act  regulates  its 
exercise  according  to  the  Constitution  and  designates  the 
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County  Court  or  the.  board  of  mayor  and  aldermen  as  the 
a^nts  who  shall  issue  the  bonds  when  credit  is  lent  or  given. 
Tlie  validity  of  these  railroad  bonds  and  subscriptions  all 
depend  on  the  construction  given  by  the  Supreme  Court  to 
the  old  Constitution,  that  the  promotion  of  railroads  is  a 
legitimate  "corporate  purpose,"  and  not  upon  any  legislative 
power  to  authorize  corporations  to  engage  in  extraneous  en- 
terprises. Niclwl  V.  Nashville^  ft  Hump.  250;  Z.  cfe  N.  H, 
JR.  Co.  V.  Davidson  Cotmty,  supra. 

Interpreting  the  constitutional  restrictions  of  1870  and 
this  act  passed  to  enforce  them  by  the  previous  legislative 
and  judicial  decisions,  this  giving  or  len(Jing  the  credit  of  a 
county,  city  or  town  to  some  other  person,  company,  associa- 
tion or  corporation  means  supporting  the  credit  of  such 
other  person,  etc.,  by  guaranties,  indorsements  or  contracts 
of  like  character,  and  possibly  donations  or  loans  in  aid  of 
the  enterprise,  which  must  be  a  corporate  purpose.  Dillon 
Municipal  Corp.  §  393;  Nichol  v.  Nashville^  9  Hump.  250 
and  cases  cited  in  Cooper's  edition;  L.  <&  If.  H.  R.  Co.  v. 
Davidson  County^  supra.  The  credit  cannot  be  given  or 
lent  nor  the  subscription  be  made  upon  the  authority  of  this 
act,  for  it  confers  none.  It  regulates  in  certain  respects  the 
general  subject,  and  harmonizes  all  the  statutes  with  the 
Constitution.  When  the  corporation  subscribes  for  stock,  it 
must  follow  the  general  law  on  that  subject,  or  some  special 
law  provided  for  it.  The  only  effect  of  this  act,  or  the  con- 
stitutional provision  referred  to  in  it  on  the  general  law — 
and  it  so  affects  all  special  laws  as  well — is  to  abrogate  all 
provisions  allowing  the  subscription  for  stock  to  be  ihade  on 
less  than  a  three-fourths  vote  of  the  qualified  electors,  voting 
at  the  election  in  favor  of  it.  In  all  other  respects  the  stat- 
utes authorizing  subscriptions  remain  as  they  were  before 
this  act  was  passed.  I  am,  therefore,  of  opinion  that  there 
is  no  express  authority  given  by  any  statute  to  the  town  of 
Dyersburg  to  issue  these  bonds. 
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It  is  iDBisted  by  the  plaintiff  that  there  is  a  power  to  pay 
the  subscription  in  bonds  to  be  implied  from  the  authority 
to  make  the  subscription,  whether  we  look  to  the  authority 
as  contained  in  the  railroad  charter  or  to  the  general  law 
authorizing   such   subscriptions.      The   authorities   on   this 
question  are  conflicting.     Dillon  on  Mun.  Corp.  §§  83,*106; 
Dillon  on  Municipal  Bonds,  §  62;  Daniel  on  Negotiable  In- 
struments, §§  1580,  1532,  1533.     I  do  not  think  there  is 
any  case  decided  by  the  Supreme  Court  of  the  United  States 
which  supports  such  an  implied  power  under  a  general  law 
containing  the  restrictions  found  in  these  Tennessee  statutes; 
Code,  §§  1142-1165.     And  where  the  mode  of  payment  is 
pointed  out  as  is  doue  here,  I  hold  that  any  other  mode  is 
excluded,  and  that  a  bare  power  to  subscribe  for  stock  does 
not  imply  a  power  to  pay  for  it  in  negotiable  bonds  issued 
to  the  railroad  company  on  such  terms  as  the  parties  may 
agree  upon.     The  intimation  in  Hitchcock  v.  Galveston^  96 
U.  S.  341,  if  it  does  not  militate  against  such  an  implied  power 
is  the  latest  indication  in  favor  of  it,  but  I  find  no  decision 
of  that  court  sustaining  it.    In  Seyhert  v.  PitUhnrg^  1  Wall. 
272,  the  implication  was  upon  an  act  authorizing  a  subscrip- 
tion "as  fully  as  any  individual,"  and  in  Meyer  v.  Mvscatiney 
1  Wall.  384,  the  implication  was  upon  a  power  "  to  borrow 
money,"  coupled  with  a  general  law  authorizing  railroads 
t' receiving  bonds  of  any  city"  to  sell  them  at  a  dibcount  i 

Id.  221.  In  Rogers  v.  Burlington^  3  Wall.  654  and  Mitch- 
ell V.  Burlington^  4  Wall.  270,  the  implication  was  upon  a 
power  "  to  borrow  money  for  any  public  purpose,"  and  in  i 

Smith  County  v.  Sac^  11  Wall.  139-156,  the  statement  of  | 

the  proposition  appears  in  the  dissenting  opinion  only,  the 
case  being  decided  on  other  grounds.  In  Lynde  v.  The 
County^  16  Wall.  6,  the  implication  was  upon  a  statutory 
power  to  borrow  money.  In  the  Tennessee  statutes,  now 
under  consideration,  there   is   no   power  given  to  borrow 
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money,  nor  to  subscribe  for  stock  as  fully  as  an  individual. 
On  the  contrary,  tlie  subscription  for  stock  is  regulated  by.a 
statute  prescribing  the  mode  of  payment.  The  power  to 
borrow  money  will  not  be  implied.  Mayor  v.  Ray^  19  Wall. 
468,  475.  It  may  be  doubted  if  any  case  hereafter  will  ex- 
tend this  implication  of  power  to  issue  bonds  any  further 
than  it  has  already  gone.  2  Daniel  on  Negotiable  Instru- 
ments, §§  1523,  1532;  Dillon  on  Mun.  Bonds,  §  6. 

The  legislative  construction  in  Tennessee  is  against  any 
such  implied  power;  and  ever  since  the  act  of  January  22, 
1852,  granting  power  to  subscribe  stock  as  therein  specified, 
it  has  been  the  constant  practice  to  confer  express  power  to 
issue  bonds  to  pay  for  stock  subscriptions  whenever  thought 
advisable,  as  was  done  by  the  act  of  December  30,  1853, 
amending  the  general  act  of  January  22,  1862,  to  allow 
Sumner  county  to  pay  her  subscriptions.  Z.  <j6  N,  It.  H. 
V.  Davidson  Covnty,  1  Sneed,  661.  Very  many  such  acts 
have  been  passed,  and  as  we  have  seen,  there  is  special  legis- 
lation as  to  Dyersburg.  Tliis  would  seem  to  exclude  any 
legislative  sanction  of  the  doctrine  of  an  ^implied  power 
based  on  the  general  authority  given  to  make  these  subscrip- 
tions. It  is  said  by  the  Supreme  Court  of  Tennessee  in 
Mo88  V.  ffarpeth  Academy^  7  Heisk.  283,  of  a  private  cor- 
poration, that  there  is  an  implied  power  to  borrow  money  to 
carry  out  the  purposes  of  its  organization,  and  it  is  shown  by 
a  note  to  that  case,  that  other  courts  have  applied  this  doctrine 
to  municipal  corporations,  notably  the  case  of  the  Bank  v. 
Chillicotlie^  7  Ohio,  358,  cited  by  counsel  here.  And  see,  also, 
Dillon  MuTf.  Corp.  §§  106,  107  and  notes,  and  §  407. 

There  seems  to  me  to  be  a  vast  distinction  between  using 
private  funds,  and  implying  this  power  to  borrow  money 
upon  negotiable  bonds  against  a  body  of  people  who  havy 
organized  a  municipal  corporation  with  limited  powers 
of  taxation  for  special  purposes.     Yet,  the  Supreme  Court 
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of  Tennessee  have  said  in  the  case  of  Adams  v.  M.  <&  L,  M. 
R^,  Co,j  2  Coldw.  645-650,  that  there  is  an  implied  power  to 
borrow  money  for  corporation  purposes  belonging  to  munic- 
ipal coi'porations.  And,  relying  upon  the  settled  doctrine 
in  Tennessee  that  railroad  building  is  a  corporate  purpose, 
the  learned  counsel  for  plaintiff  presses  with  great  earnest- 
ness the  doctrines  of  that  case.  We  are  asked,  upon  its 
authority,  to  imply  a  power  to  borrow  money  for  this  cor- 
porate purpose,  and  then  again  to  imply  from  the  power  to 
borrow  money  the  power  to  issue  negotiable  bonds.  In 
Nashville  v.  Ray^  19  Wall.  479,  it  is  said  that  this  declara- 
tion of  the  Supreme  Court  of  Tennessee  in  Adams  v.  M.  (& 
Z,  R.  R'  Co.j  supra^  was  not  necessary  to  the  decision  of  the 
case,  as  it  clearly  was  not.  The  case  of  Nichol  v.  Nashville^ 
sujpra^  does  not  support  the  implied  power  to  issue  bonds 
where  authority  to  subscribe  stock  is  given  under  a  statute 
appointing  the  mode  of  payment.  In  that  case  there  was 
express  power  to  issue  the  bonds,  and  even  if  it  had  been  nec- 
essary to  their  support  to  rely  on  any  implication  of  power,  the 
charter  of  the  railroad  company  in  that  case  authorized  cor- 
porations to  subscribe  stock  "  with  all  the  rights  of  any  other 
stockholder."  This  is  directly  within  the  cape  of  Seyhert  v. 
Pittsburg,  supra,  where  the  words  were  "as  fully  as  any 
individual."  Here  there  are  no  such  words,  either  in  the 
railroad  charter  or  in  the  act  of  1852,  under  which  this  town 
acted.  There  are  decided  expressions  in  the  case,  pp.  262, 
263,  in  favor  of  powers  by  construction,  but  confessedly  they 
did  not  arise,  and  we  have  the  authority  of  the  same  court 
for  saying  that  "the  reasoning,  illustrations  of  references 
contained  in  the  opinion  of  a  court  are  not  authority,  not 
precedent,  but  only  the  points  in  judgment  arising  in  the 

5 articular  case  before  the  court."     Z.  ds  If.  R.  R.  Co,  v. 
Davidson   County,   supra.     The   case   of  Ross  v.  Ander- 
son County,  supra,  is  much  relied  on  by  plaintiff.    This 
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is  also  a  case  in  which  there  was  express  power  to  issue 
the  honds,  and  they  were  issued  in  exact  conformity  to  the 
statute.  There  is  a  very  strong  expression  in  the  opinion 
in  this  case  in  favor  of  the  incidental  right  to  issue  honds  or 
other  commercial  evidence  of  debt,  wherever  the  power  to 
contract  is  given,  but  it  is  manifest  that  the  case  is  not  an 
adjudication  on  the  point,  and  it  could  not  have  been,  for 
there  was  no  want  of  a  positive  grant  of  power  to  issue  the 
bonds,  and  the  decision  is  put  upon  that  ground.  I  am  un- 
willing to  adjudicate  in  the  absence  of  a  controlling  author- 
ity that  a  municipal  corporation  has  power  to  issue  coupon 
bonds  in  payment  of  any  debt  it  is  authorized  to  contract. 
No  case  that  I  have  found  decided,  either  by  the  United 
States  Supi'eme  Court  or  the  Supreme  Court  of  Tennessee, 
has  gone  that  far  as  an  adjudication.  And  after  a  most 
patient  and  deliberate  examination  of  the  subject,  I  am  of 
the  opinion  that  the  defendant  corporation  had  no  power  to 
issue  these  bonds  to  be  implied  from  the  authority  to  sub- 
scribe stock.  This  judgment  is  supported  by  the  reasoning 
in  the  case  of  Oause  v.  Clarksville^  19  Alb.  Law  Journal, 
253,  where  the  question  is  examined  by  Judges  Dillon  and 
Treat  upon  authority  and  principle.  The  opinion  of  one 
of  the  learned  judges  in  that  case,  as  shown  in  the  second 
division  of  the  opinion,  would  seem  to  be  against  the  views 
here  expressed,  but  I  think  there  is  here  in  Tennessee  no 
universal  practice  to  issue  bonds  without  special  authority, 
as  in  Missouri,  in  payment  of  stock  subscriptions.  And  I 
have  endeavored  to  show  that  the  United  States  Supreme 
Court  have  not  yet  decided  in  favor  of  any  such  implication 
of  power.  Until  it  decides  the  point,  I  cannot  yield  my  own 
strong  convictions  against  the  doctrine,  acquired  by  this 
investigation. 

I  have  also  considered  the  other  question,,  raised   by  the 
pleadings,  as  to  the  effect  of  the  condition  mentioned  in  the 
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face  of  the  bond.     These  coupons  not  containing  on  their 
face  the  condition  expressed  in  the  bonds,  unless  the  refer- 
ence to  the  number  of  the  bond  is  to  be  so  taken,  the  first 
question  argued  is,  whether  they  are  aflTected  by  the  recital 
in  the  bond?     If  this  can  be  regarded  as  an  open  question 
since  tlie  case  of  McClure  v.  Oxford^  94  TJ.  S.  429,  it  is  not 
raised  by  the  demurrer.    Harshman  v.  Bates  County^  92  U. 
S.  569.     The  third,  fourth  and  fifth  pleas  aver  that  the  plain- 
tiff had  notice  of  the  condition  and  its  breach.     He  may 
have  had  such  notice  otherwise  than  by  the  expression  of 
this  condition   on   the  face   of  the  bond.     The   demurrer 
admits  this  averment  of  notice,  and   the  only  question  is, 
whether   the  facts  stated   constitute  a  defense.     It   is  not 
denied  by  the  plaintiff  that,  if  this  be  a  condition  precedent 
to  the  payment  of  the  bonds,  they  are  not  negotiable  and  are 
subject  to  all   the  defenses  which  could   have  been   made 
againjBt  them  in  the  hands  of  the  original  holder.     Indeed, 
as  the  pleas  charge  notice  of  the  failure  to  comply  with  the 
contract  on  the  part  of  the  railroad  company,  the  case  must 
be  treated  as  if  the  railroad  company  itself  were  the  plaintiff. 
So  many  decisions  have  been  made  upon  the  vexed  question 
of  what  are,  and  what  are  not,  dependent  covenants,  that 
being  irreconcilable  with  one  another,  they  rather  perplex 
than  aid  the  judgment  in  determining  a  given  case.     That 
the  intent  of  the  parties  is  to  control  is  a  universal  rule. 
Officer  v.  Sim%y  2  Heisk.  501 ;  Grant  v.  Johnson^  5  Jf.  T. 
247,  255.     The  intention  is  to  be  ascertained  from  the  con- 
tract; there  is  nothing  technical  in  it.     The  parties  have  a 
right  to  make  their  agreements  dependent  or  independent, 
and  as  they  make  them  the  courts  are  bound  to  enforce  them. 
Clei'TYiont   County  v.  Robb^  5   Ohio,  491.     Where  parties 
have  made  an  express  contract  none  can  be  implied,  is  an 
axiom  in   the  law  particularly  applicable   to   this  subject 
Cutter  V.  Powell^   2   Smith's   Lead.   Cases,  207;   Hudson 
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Canal  Co.  v.  Penn.  Coal  Co.^  8  Wall.  276.  In  the  notes 
to  Pordtage  v.  Cole^  1  Wms.  Saunders,  319,  320a,  Sergeant 
Williams  has  deduced  from  the  cases  certain  rules  for  ascer- 
taining the  intention,  which  have  all  the  force  of  judicial 
decision  because  they  have  been  referred  to  and  adopted  by 
almost  every  court  considering  the  subject  from  that  day  to 
this.  But  in  the  application  of  these  rules  the  courts  have 
great  difficulties,  and  there  is  no  subject  in  our  jurisprudence 
more  beset  with  conflicting  decisions.  The  difficulty  is 
determining  whether  one  promise  be  the  consideration  for 
another,  or  whether  the  performance  and  not  the  mere  prom- 
ise be  the  consideration.  As  in  this  case,  was  the  construc- 
tion of  the  railroad  to  Dyersburg  or  the  undertaking  of  the 
company  to  construct  it  to  that  place  the  consideration  of 
these  bonds?  It  is  said  that  this  is  to  be  determined  by  the 
intention  and  meaning  of  the  parties  as  shown  in  the  face 
of  •'•e  instrument,  and  by  the  application  of  common  sense 
to  each  particular  case.  Chitty  on  Contr.  11  Ed.  1082; 
Stav&r%  V.  Curling,  3  Bing.  N.  C.  355,  S.  C.  32  E.  C.  L. 
159;  Taylor  v.  Mason,  9  Wheat.  327.  The  court  will  not 
confine  itself  to  particular  expressions  but  will  collect  the 
intention  from  the  whole  instrument.  Chitty  on  Contr.  122. 
And  every  part  must  have  its  effect.  Ibid;  Herschel  v. 
Mahler,  3  Denio,  428,  431;  Haywood  v.  Pen*i7i,  10  Pick. 
228.  Where  there  are  mutual  covenants  or  acts  they  are 
construed  to  be  dependent,  unless  a  contrary  intention  ap- 
pears, and  there  is  good  sense  as  well  as  practical  convenience 
in  the  rule.  McNeill  v.  Magee,  5  Mason,  244,  255.  Tlie 
Supreme  Court  of  the  United  States  have  said  that  although 
many  nice  distinctions  are  to  be  found  in  the  books  upon  the 
question  "  whether  the  covenants  or  promises  of  the  respect- 
ive parties  to  the  contract  are  to  be  considered  independent 
or  dependent:  yet,  it  is  evident  the  inclination  of  courts  has 
strongly  favored  the  latter  construction,  as  being  obviously 
32 
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the  most  just.  The  seller  ought  not  to  be  compelled  to  part 
with  his  property  without  receiving  the  consideration;  nor 
the  purchaser  to  part  with  his  money  without  an  equitable 
return.*'  Bank  of  Columbia  v.  Hagner^  1  Pet.  455,  465. 
This  is  said  in  a  case  of  vendor  and  vendee  of  an  estate,  but 
it  applies  as  well  to  all  contracts.  It  is  undoubtedly  true 
that  in  cases  involving  the  forfeiture  of  estates,  and  perhaps 
.in  ordinary  commercial  contracts,  where  the  language  of  an 
agreement  can  be  resolved  into  a  covenant,  the  judicial  incli- 
nation is  to  so  construe  it.  And  where  a  party  has  another 
remedy  for  an  injury  inflicted  by  the  non-performance  of  a 
condition,  which  may  be  compensated  in  pecuniary  damages, 
he  will  be  remitted  to  that  remedy.  Paschall  v.  Pa^more^ 
40  Penn.  State,  295,  307.  The  reason  of  this  distinction  is 
stated  to  be  that  the  other  consideration  prevents  the  court 
from  dealing  out  justice  to  the  parties  according  to  the 
equities  of  the  case.  Railroad  Co.  V.  Butler^  50  Cal.  575. 
But  this  doctrine  appertains  rather  to  courts  of  equity  than 
those  of  law,  and  can  never  be  invoked  to  destroy  the  clear 
intention  of  the  parties,  and  where  the  enforcement  of  the 
rule  would  operate  to  inflict  injustice  on  the  other  side.  In 
a  case  like  this  there  can  be  no  compensation  in  damages. 
How  could  this  town  be  compensated  in  damages  by  a  failure 
to  build  a  railroad  to  it?  Nothing  less  than  money  enough 
to  build  the  entire  road  from  Padncah  to  Memphis  would 
answer  as  compensation,  in  case  of  total  failure  to  build  it 
The  object  of  this  subscription  was  to  secure  the  road  to  that 
town,  and  whatever  they  may  have  technically  expressed  by 
their  contract,  I  have  no  doubt  they -intended  to  secure  the 
construction  of  this  road  by  making  their  contribution  de- 
pendjent  upon  the  performance  of  the  condition,  and  did  not 
intend  to  rely  upon  any  mere  covenant  on  the  part  of  the 
railroad  company  secured  against  a  breach  by  an  action  for 
damages.     Where  the  acts  stipulated  to  be  done  are  to  be 
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done  at  diiferent  times  the  stipulations  are  to  be  construed 
as  independent  of  each  other.  Goldshorough  v.  Orr^  8 
Wheat.  217.  This  rule  is  not  inflexible  but  yields  wholly 
or  in  part  to  the  intention  of  the  parties,  and  the  good  sense 
and  equity  of  the  case.     Cunninghara  v.  Merrell^  10  Johns. 

203,  and  cases  cited  in  note  to  Wilka  v.  Smithy  10  M.  &  W. 
360,  by  Hare  &  Wallace.  A  more  practical  test  for  all  cases 
is,  whether  the  defendant  reasonably  appears  to  have  looked 
to  the  plaintift*'s  covenant,  or  to  its  performance  as  the  con- 
sideration and  condition  of  his  being  bound.  Ibid.  Here, 
however,  no  time  is  fixed  for  building  this  railroad  to  Dyers- 
burg. The  law  implies  that  a  reasonable  time  was  intended 
to  be  given.     Chitty  Contr.  1062;  Davis  v.  Gray^  16  Wall. 

204,  231;  Cooke  v.  Taylor,  2  Tenn.  49.  The  act  of  January 
27,  1870,  chap.  49,  §  5,  allowed  seven  years  from  the  date  of 
the  act  for  the  completion  of  the  road.  The  bonds  being  issued 
subsequent  to  that  amendment  the  parties  are  supposed  to 
have  contracted  with  reference  to  it,  and  this  fixes  the  time 
within  which  this  condition  should  have  been  performed,  and 
it  had  expired  when  this  suit  was  brought,  and  about  six 
years  before  this  money  was  payable;  so  that  the  rule  oper- 
ates the  other  way,  unless  the  fact,  that  some  of  the  coupons 
fell  due  prior  to  that  time,  changes  it.  The  town  may  have 
been  willing  to  pay  the  coupons  falling  due  prior  to  the  date 
designated  by  statute  as  the  time  for  the  completion  of  the 
road;  relying  upon  the  security  which  the  condition  gave  as 
to  the  remainder.  They  could  make  this  contract  if  they 
chose,  and  we  have  seen  that  the  rule  yields  to  the  actual 
intention. 

There  are  some  cases  which  hold  that,  if  part  of  the  money 
be  payable  before  the  act  is  to  be  done  by  the  other  side,  the 
respective  promises  are  independent  as  to  the  installments  of 
interest;  but  these  cases  have,  in  their  peculiar  facts,  fur- 
nished other  evidences  of  such  intention,  such  as  delivery 
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of  possession  of  tlie  thing  sold.  Generally,  however,  the 
cases  have  been  those  where  tiie  principal  money  was  payable 
in  installments.  Wilis  v.  Smithy  10  M.  &  .W.  355;  Jf  attack 
V.  Kinglake,  10  A.  &  E.  50,  37  E.  C.  L.  37;  Bickers.  Jack^ 
son,  60  E.  C.  L.  102;  Edgar  y.' Boies,  11  S.  &  R.  445; 
Chitty  Contr.  1082  and  cases.  It  was  held  in  Loan  Associ- 
ation V.  Topeka,  20  "Wall.  656,  that  the  mere  payment  of 
interest  would  not  work  an  estoppel,  and  I  think  the  applica- 
tion of  this  rule  of  part  payments  to  installments  of  interest, 
aside  from  other  controlling  circumstances  is  a  perversion  of 
the  rule  itself,  and  often  would  operate  to  defeat  the  inten- 
tion. It  slionld  only  be  applied  where  the  mode  of  payment 
of  the  principal  money  indicates  that  the  parties  could  have 
had  no  other  intention  than  that  the  promises  should  be  in- 
dependent. Gardiner  v.  Corson,  15  Mass.  500,  shows  that 
annual  payments  of  interest  do  not  bring  the  case  within  the 
rule  of  payment  by  installments.  The  plaintiff  here  also 
relies  on  the  rule  that  where  an  essential  part  of  the  con- 
sideration has  been  paid,  the  party  receiving  it  will  not  be 
allowed  to  defeat  a  recovery  against  him  because  some  re- 
maining portion  of  the  whole  consideration  remains  unper- 
formed, the  argument  being,  that  the  town  has  received  the 
stock  of  the  railroad  company  for  which  it  subscribed,  and 
because  the  whole  consideration  has  not  been  received  it  can- 
not refuse  payment.  Chitty  Contr.  1092.  This  question 
might  become  important  if  the  railroad  company  were  in  a 
condition  to  tender  performance  of  its  undertaking,  but  the 
pleas  aver  that  it  has  been  foreclosed  and  its  property  and 
franchises  sold  under  a  mortgage.  If  a  party  has  disabled 
itself  from  fulfilling  the  contract,  there  is  already  a  breach, 
and  the  contract  is  at  an  end.  Chitty  on  Contr.  1079-1084. 
And  the  non-performance  of  one  part  of  a  contract  is  not 
excused  by  showing  performance  of  another  part.  Idem, 
1079;  Cutter  v.  Powell,  2  Smith's  Lead.  Cases,  and  notes,  is 
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a  case  that  discusses  this  doctrine;  and  it  will  be  found  that 
the  rule  does  not  apply  where  the  main  and  essential  part  of 
the  consideration  remains  unperformed.  Here,  the  chief 
consideration  was  the  railroad  facilities  to  be  acquired  by  the 
construction  of  the  road  to  the  town.  It  is  well  known,  that 
in  these  days,  stock  in  railroad  companies,  as  property,  is  not 
of  much  value,  and  the  shares  are  not,  in  this  class  of  cases, 
any  very  essential  part  of  the  consideration. 

The  case  of  Ilnmholdt  v.  Long^  92  U.  S.  642,  is  not  like  this 
case.  The  bond  did  not  show  any  condition,  and  therefore  the 
subsequent  use  of  the  words  "upon  the  performance  of  this 
condition  "  had  no  force.  If  the  bond  had  said  "  payable  upon 
express  conditions  that  the  road  be  constructed  through  the 
township,"  it  would  have  been  this  case,  but  it  does  not  so 
say.  In  Pendleton  County  v.  Amy^  13  Wall.  305,  the  con- 
dition was  precedent  to  the  issuance  of  the  bonds,  and  its 
perforttiance  was  presumed  from  the  recitals  in  the  bonds  and 
the  fact  of  their  issuance.  But  here  the  condition  is  attached 
to  the  payment  of  the  money. 

Usually,  these  bonds  are  issued  in  aid  of  the  road  without 
incumbrance  as  to  conditions,  and  it  would  have  been  better 
for  the  railroad  company  had  these  bonds  have  been  so  issued. 
But  the  parties  could  attach  this  condition  to  their  contract^ 
and  the  bonds  were  not  valueless  if  the  condition  has  been  per- 
formed. It  was  simply  a  transfer  of  confidence  in  the  rail- 
road company  from  the  town  to  the  capitalist,  who  takes  the 
bonds.  It  is  he  who  trusts  the  railroad  company  in  this  case, 
and  not  the  defendant  corporation.  It  was  a  wise  contract 
on  the  part  of  the  town,  and  it  has  taken  the  precaution  to 
inform  persons  dealing  in  the  bonds  of  the  fact  thart  it  had 
attached  the  condition  to  the  contract  by  this  recital.  The 
language  of  the  proposition  as  voted,  and  the  proceedings  of 
the  town  authorities  do  not  indicate  any  other  condition  than 
that  shown  on  the  face  of  the  bond.     But  if  they  did,  the 


602  CIKCUIT  COURT.  [July, 

— - —  •     --— —       -  --  

Qreen  v.  Town  of  Dyersburg. 

expression  in  tlie  bond  itself  is  not  ambiguous.  The  case  of 
Miller  v.  Pittsburg  R,  R.  Co,,  40  Penn.  St.  237,  falls 
directly  within  the  case  of  a  contract  for  payment  before  the 
road  was  to  be  built,  and  to  build  it.  The  principal  money 
— the  subscription  itself — was  all  due  two  years  before  the 
road  suspended.  Here  it  is  deferred  for  ten  years,  and  the 
charter  of  the  company  required  the  road  to  be  completed 
six  years  before  these  bonds  were  due.  The  case  of  Brook- 
lyn  V.  ^tna  Life  Iii%,  Co,,  decided  by  the  United  States 
Supreme  Court,  October  term,  1878,  (not  yet  reported)  11 
Chicago  Legal  News,  319;  8  Centr.  Law  Jour.  422;  19 
Albany  Law  Jour.  361,  is  a  clear  recognition  of  this  defense 
as  a  good  one.  And  there  can  be  no  doubt  that  if  the  bonds 
in  that  case  had  on  their  face  given  notice,  as  in  this  case, 
the  plaintiff  would  have  failed.  The  case  of  Conrad  v. 
Port97nouth  Savings  Bank,  92  U.  S.  625,  is  directly  in  point 
in  favor  of  this  opinion.  There  the  act  of  the  Legislature 
attached  the  condition  to  the  subscription;  here  the  contract 
of  the  parties  attached  it.  There  the  bonds  were  void;  here 
the  condition,  being  broken,  the  bonds  became  valueless.  The 
case  of  N,  cfe  N,  W,  R,  R,  Co,  v.  Jones,  2  Coldw.  574,  is  also 
an  authority  directly  in  favor  of  this  conclusion. 

The  importance  of  this  case  demands,  and  has  received  my 
most  careful  consideration,  and  the  defenses  set  up  have 
raised  some  of  the  most  perplexing  questions  known  to  the 
law.  This  must  be  my  apology  for  the  delay  in  deciding  it, 
and  the  fullness  of  the  opinion. 

Demurrer  overruled. 
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RUFUS  OSBOEN  vs.  MICHIGAN  AIR  LINE  RAIL- 
ROAD  COMPANY  ET  AL. 

CiBouiT  CouBT — Eastebn  Distbiot  op  Miohioan — August, 

1879. 

Jurisdiction — Bill  to  Impeach  fob  Fraud — Avbrments  Nbc- 
B8BART. — In  a  proper  case  a  decree  may  be  impeached  collaterally  in 
another  conrt;  bat  where  a  bill  is  bi  ought  to  set  aside  and  declare  void  a 
decree  rendered  in  this  court,  whether  on  the  ground  of  fraud  or  other- 
wise, this  court  being  the  one  in  which  the  decree  was  rendered,  is  the 
only  tribunal  which  can  properly  take  cognizance  of  such  a  bill. 

2.  Partt  HAYiNa  an  Intbrbst  Mat  Inter yenb,  Whbn. — It  has 
been  frequently  ruled  in  the  Courts  of  the  United  States  that  a  person, 
having  an  interest  though  not  a  party  to  the  suit,  may  intervene  to  assert 
his  rights  without  reference  to  the  citizenship  of  the  parties. 

8.  But  iv  the  Decree  Assailed  Has  Been  Executed? — Where  a 
court  has  jurisdiction  of  a  suit  brought  to  impeach  a  former  decree  for 
fraud,  if  the  decree  has  been  carried  into  execution,  the  party  complain- 
ing of  the  former  decree  may  be  put  into  the  situation  in  which  he  would 
have  been  if  the  decree  had  not  been  executed. 

Alfred  Ru%%ell^  for  complainant. 

Meddaugh  &  Pond^  for  defendant 

The  facts  are  fully  stated  in  the  opinion. 

WiTHET,  J. — Complainant  was  a  Btockholder  in  the  Mich- 
igan Air  Line  Eailroad  in  1873,  when  suit  was  commenced 
in  this  court  to  foreclose  a  mortgage  made  by  that  corpora- 
tion to  secure  bonded  indebtedness.  Scammon,  a  trustee, 
was  plaintiff,  and  the  corporation  and  others  defendants.  The 
railroad  corporation,  by  its  directors,  appeared  and  answered, 
and  proofs  were  taken.  At  the  hearing,  in  January,  1875,  a 
decree  was  entered  against  the  company  for  $265,000,  and 
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for  a  sale  of  its  road.  The  sale  took  place  in  ^une  of  last 
year,  defendant  Young  being  the  purchaser  at  $25,000.  In 
November  following,  the  road  was  reorganized  by  Young 
and  his  associates,  under  the  name  of  the  Michigan  Air  Line 
Railway  Company,  with  a  capital  of  $300,000. 

The  bill  now  befoi*e  the  court  was  filed  in  October,  1877, 
by  the  complainant  in  his  own  behalf,  and  of  all  other  stock- 
holders who  might  come  in  under  his  bill,  for  the  purpose 
of  impeaching  the  decree  for  fraud  and  collusion  on  the  part 
of  plaintiff  and  officers  of  the  defendant  railroad  company  in 
that  suit.  The  particular  fraud  is  stated  to  be  a  fraudulent 
agreement,  signed  and  introduced  at  the  hearing,  admitting 
the  indebtedness  which  was  decreed.  The  prayer  is  that  the 
decree  be  declared  fraudulent  and  void,  and  that  the  sale  be 
set  aside.  Other  matters  are  stated  in  the  bill  not  necessary 
to  refer  to,  except  that  it  is  stated,  as  an  excuse  for  delay  in 
bringing  this  bill,  that  complainant  was  ignorant  of  the 
foreclosure  suit,  and  did  not  discover  the  fraud  until  after 
the  decree  had  been  executed,  from  which  time  he  had  been 
diligent,  etc.  It  should  further  be  said  that  the  bill  alleges 
notice  of  the  alleged  fraud  to  the  purchaser  under  the  fore- 
closure sale,  to  those  who  are  connected  with  him  in  the  new 
corporation,  and  to  the  corporation  itself.  It  also  appears  by 
the  bill  that  complainant  is  a  citizen  of  Michigan,  and  that 
both  the  defendant  corporations  named  in  the  suit  are  Mich- 
igan corporations,  and  were  citizens  of  the  same  State  as 
complainant. 

Demurrers  were  interposed,  under  which  several  questions 
have  been  presented  for  consideration.  The  most  important 
is  jurisdictional,  growing  out  of  the  citizenship  of  the  par- 
ties referred  to.  The  fact  that  complainant  and  necessary 
defendants  are  citizens  of  the  same  State  will  defeat  jurisdic- 
tion in  this  court  in  any  case  depending  upon  the  terms  of 
the  act  of  Congress  defining  the  original  jurisdiction  of  the 
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Circuit  Courts  of  the  United  States.  In  other  words,  if  this 
is  purely  an  original  bill,  then  jurisdiction  exists  only  when 
the  plaintiff  and  necessary  defendants  are  citizens  of  differ- 
ent States.  Again,  if  this  is  purely,  a  bill  of  review^  there 
is  no  jurisdiction,  inasmuch  as  more  than  two  years  elapsed 
after  the  decree  was  rendered  before  this  bill  was  filed;  and 
for  this  reason  all  matters  that  point  to  errors  in  the  decree 
are  improperly  presented  by  this  bill. 

I  entertain  the  opinion  that  the  question  whether  this  bill 
can  be  entertained  is  not  dependent  upon  the  citizenship  of 
the  parties;  and,  also,  that  this  is  neither  purely  an  original 
bill,  nor  a  bill  purely  of  review.  It  is  believed  to  partake 
of  the  nature  of  an  original  bill,  having  for  its  object  the 
review  of  the  proceedings  in  the  original  cause,  in  order  to 
ascertain  whether  the  decree  therein  should  be  impeached 
for  fraud  alleged  to  have  been  practiced  by  the  parties  in 
obtaining  it.  Story's  Eq.  Plead,  sec.  426.  If  no  other 
court  can  entertain  a  bill  or  suit,  brought  for  the  purpose  of 
impeaching  such  decree  for  fraud,  then  this  bill  is  necessarily 
brought  here,  and  may,  therefore,  be  said  to  be  the  outgrowth 
of  the  original  suit — an  incident  of  it — frqm  jurisdiction 
over  which  flows  the  jurisdiction  to  entertain  this  bill,  with- 
out reference  to  the  citizenship  of  the  parties. 

It  is  not  doubted  that  in  a  proper  case  the  decree  sought 
to  be  impeached  by  this  bill  could  be  impeached  collaterally 
for  fraud  in  another  court;  but  it  is  believed  that  no  other 
tribunal  can  properly  take  jurisdiction  of  a  suit  brought  for 
the  purpose  of  declaring  such  decree  void,  whether  for  fraud 
or  otherwise.  The  Circuit  Courts  of  the  United  States,  and 
the  courts  of  the  State,  are  essentially,  as  to  each  other,  for- 
eign forums.  Neither  can  entertain  a  suit  brought  for  the 
purpose  of  declaring  fraudulent  and  void  a  judgment  or  de- 
cree of  the  other,  precisely  as  neither  can  entertain  a  suit 
brought  for  the  purpose  of  declaring  fraudulent  and  void  a 
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judgment  or  decree  of  the  Court  of  King's  Bench  of  England. 
The  judgment  in  Amory  v.  Amory^  12  Am.  Law  Reg.,  New 
Series,  585,  is  not  believed  to  conflict  with  the  views  ex- 
pressed.    See,  also,  p.  39,  same  case. 

It  has  been  frequently  ruled  in  the  Courts  of  the  United 
States,  as  was  shown  by  cases  cited  upon  argument,  that  a 
person  having  an  interest,  though  not  a  party  to  the  suit, 
may  intervene  to  assert  his  rights,  without  reference  to  the 
citizenship  of  the  parties.  Freeman  v.  Howe^  24  How.  p. 
460;  Buck  v.  Colhath^  3  Wall.  p.  345;  Jones  v.  Andrews^ 
10  Wall.  333;  14  Wall.  82;  15  Wall.  195;  22  Wall.  252;  1 
Woods',  Cir.  Ct.  R.;  Campbell  v.  Railroad  Co.^  368.  See, 
also,  Forbes  v.  Eailrodd  Co,^  2  Wood's  R  p.  323. 

But  it  was  claimed  that  when  the  decree  has  been  executed, 
no  such  auxiliary  or  incidental  proceedings  can  be  had.  It 
does  not  appear  to  me  that  there  should  be  any  such  limita- 
tion. No  cases  are  found  supporting  that  view;  indeed,  no 
case  like  the  present  has  been  found  or  cited. 

Certain  it  is,  where  a  court  has  jurisdiction  of  a  suit 
brought  to  impeach  a  former  decree  for  fraud,  if  the  decree 
has  been  carried  into  execution,  the  party  complaining  of  the 
former  decree  may  be  put  into  the  situation  in  which  he 
would  have  been  if  the  decree  bad  not  been  executed.  Mil- 
ford  and  Tyler,  6  PI.  &  Pr.  in  Equity,  p.  186;  Adams'  Eq. 
(Am.  Ed)  832;  Story's  Eq.  PI.  sec.  426. 

What  the  eflfect  would  be  if  the  purchaser  at  the  sale  in 
execution  of  such  decree  had  no  knowledge  of  the  fraud, 
there  is  no  occasion  to  decide,  in  view  of  the  averment  of 
this  bill  that  there  was  notice.  See  Shelton  v.  Tiffin^  6  How. 
183-186,  as  to  when  a  purchaser  is  protected. 

Without  further  discussion,  the  objection  taken  on  the 
ground  of  want  of  jurisdiction  is  overruled.  The  question 
is  not  clear  from  doubt,  but  this  is  my  judgment. 

In  conclusion,  the  bill  is  regarded  in  other  respects   snb- 
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stantially  defective  in  making  a  case  for  relief.  It  is  not 
only  singularly  vague  and  uncertain  in  its  statements,  but 
lacks  essential  averments  to  make  a  case  for  the  relief  prayed. 
These  defects  wei*e  pointed  out  by  counsel  for  defendants,  and 
will  not  now  b^  repeated.  I  have  thought  possibly  complain- 
ant might  obviate  all  the  objections  to  which  his  bill  is 
obnoxious  by  amendments,  and  for  that  reason  have  indicated 
that  upon  a  proper  bill  the  court  would  entertain  jurisdiction. 
The  demurrers  are  sustained  for  the  reason  stated.  Leave, 
however,  is  given  to  complainant  to  amend  his  bill  within 
thirty  days,  if  he  shall  be  advised  that  a  case  for  relief  can 
be  presented.  Costs  are  to  the  respective  demurrants,  includ- 
ing the  usual  solicitor's  fees  to  each. 


EOBEET   D.  BEVEELT  v.  DAVIDSON  COUNTY. 

■ 

CiKourr  CouKT — Middle  District  of  Tennessee — October, 

1879. 

An  iDstiTunent  not  a  promissory  note,  not  negotiable  by  the  law  mer- 
chant, even  if  placed  upon  that  footing  by  a  local  statute,  is  not  within 
the  exception  of  Sec.  1,  act  March  8, 1875,  authorizing  suits  in  the  United 
States  Circuit  CJourts  by  assignees  of  "promissory  notes  negotiable  by 
the  law  merchant,*'  irrespectively  of  the  citizenship  of  the  assignors. 

This  was  an  act  of  asstempsit  by  a  citizen  of  Virginia,  as 
the  indorsee  of  certain  Davidson  county  warrants,  drawn  by 
the  county  judge  upon  the  county  trustee,  in  favor  of  Sam- 
uel Donelson,  clerk  of  the  criminal  court  of  said  county, 
without  the  addition  of  the  words,  "or  order,"  or,  "or'bearer," 
and  indorsed  by  the  payee. 
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JS.  McP.  Smithj  for  the  plaintiff,  said: 

County  warrants  payable  to  a  party  or  order^  or  to  a  party 
or  hearer^  are  negotiable  promissory  notes.  Story  on  Prom. 
Notes,  §  16;  Miller  v.  Thompson^  3  Man.  &  Gran.  576; 
Lyell  V.  Supervisors  of  Lapeer  Co.^  6  McLean,  447;  Fair- 
child  V.  Ogdenshurg^  etc,^  R.  R.  Co.^  15  N.  Y.  837;  Bell  v. 
Sims,  23  N.  Y.  570;  Campbell  v.  Polk  Co.,  3  Iowa,  469; 
Steel  V.  Davis  Co.,  2  G.  Green,  (Iowa,)  469;  Ilasey  v.  White 
Pigeon  Beet  Sugar  Co.,  1  Doug.  193;  Crawford  Co.  v. 
Wilson,  2  English,  (Ark.)  114;  Justices  v.  Orry  12  Georgia, 
137;  Kelly  v.  Brooklyn,  4  Hill,  263. 

True,  these  warrants  lack  the  negotiable  words;  but  they 
^  are  supplied  by  our  code,  §  1957: 

Every  biU,  bond,  or  note  for  money,  whether  sealed  or  not,  and  wheUier 
expressed  to  be  payable  to  order,  or  for  value  received,  or  not,  ihaVL  h% 
negotiable  in  the  same  manner  as  promissory  notes. 

"The  laws  which  exist  at  the  time  and  place  of  the  mak- 
ing of  a  contract,  and  where  it  is  to  be  performed,  enter  into 
and  form  a  part  of  it.^^  Walker  v.  Whitehead,  16  Wall. 
317. 

Guild  ds  Dodd  and  Thos.  H.  Malone,  for  the  defendant. 

Baxter,  J. — Plaintiff's  declaration  presents  a  question  of 
jurisdiction  which  must  be  met  and  disposed  of  at  the 
threshold.  He  sues  on  what  is  familiarly  known  as  a 
"county  warrant;"  insists  that  it  is  negotiable,  and  that  as 
assignee  thereof,  he  can,  under  the  act  of  March  3,  1875,  en- 
titled "An  Act  to  Determine  the  Jurisdiction  of  Circuit 
Courts,"  etc.,  maintain  his  action  in  this  court.  His  position 
is  correct,  provided  he  can  bring  his  case  within  the  purview 
of  that  act.  But  this  is  the  point  in  regard  to  which  we 
think  he  fails. 

The  negotiability  of  written  promises  to  pay  money,  has 
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been  greatly  extended  by  State  legislation  Tlie  statute  of 
Tennessee  may  be  cited  as  an  example.  Here,  "bills,  bonds 
and  notes  for  money,  whether  expressed  to  be  payable  to 
order  or  bearer,  or  not,"  are  made  negotiable  "in  the  same 
manner  as  promissory  notes."  But  the  act  of  1875  does 
not  profess  to  confer  jurisdiction  on  the  Federal  Courts 
in  favor  of  assignees  of  negotiable  paper  ^generally,  but  in 
favor  of  assignees  of  promissory  notes  negotiable  hy  the 
law  merchant.  This  law  merchant  is  a  distinct  branch  of 
jurisprudence  as  well  defined  and  understood  as  the  law  of 
descent.  It  prevails  in  this  and  in  every  other  enlightened 
commercial  country.  In  restricting  the  jurisdiction  to 
assignees  of  notes  negotiable  by  the  law  merchant,  we  must 
assume  that  Congress  intended  to  convey  th^  meaning  which 
the  language  of  the  act  clearly  imparts.  It  is  not  necessry, 
therefore,  that  I  should  pass  on  the  question  whether  the 
warrant  which  is  the  foundation  of  this  suit,  is  or  is  not 
negotiable  under  the  Tennessee  statute,  and  we  purposely 
decline  to  express  any  opinion  on  that  point.  *  But  we  have 
no  hesitation  in  holding  that  it  is  not  negotiable  by  the  law 
merchant.  It  follows  that  this  court  is  without  jurisdiction 
and  plaintiff's  suit  will  be  dismissed. 

'  The  Supreme  Ck>urt  of  the.  State,  a  few  days  after  this  opinion  was 
announced,  held  at  Enozville,  in  the  case  of  Camp  v.  Knox  Co.y  that 
county  warrants,  like  the  one  sued  on  in  this  case,  were  not  negotiable. 
See  8  Lea,  190. 
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On  Pbtition  op  MILLEE  HUEST. 

DiSTBIOT  COUBT — MiDDLE  DiSTBIOT  OF  TkNNESSEB OoTOBBB, 

1879. 

HABEAS   COBPUS KILLING    UNDEB   OBDEBS   IN   TIME   OF   WAB. 

Where  a  soldier  in  the  regular  service  during  the  war  of  the  rebellion, 
while  acting  under  the  orders  of  his  superior  officer,  led,  or  was  a  mem- 
ber of,  a  company,  which  was  ordered  to  fire  upon  all  bushwhackers,  and 
in  consequence  thereof,  one  such  was  killed ,  and  said  soldier  was  after- 
wards tried  for  murder,  convicted,  sentenced  and  sent  to  the  State  prison: 
Heldy  that  the  State  Court  had  no  jurisdiction  to  try  such  case,  and  he 
was  entitled  to  his  discharge,  notwithstanding  he  was  already  undergoing 
his  sentence. 

Hurst  was  convicted  by  the  Morgan  County  Circuit  Court 
of  having  murdered  one  Thomas  Staples,  a  captain  in  the 
confederate  army.  He  was  sentenced  for  fifteen  years  in  the 
State  penitentiary,  where  he  had  already  served  ten  months 
when  this  application  was  made. 

The  proof  was  that  at  the  time  the  act  was  committed, 
February  2,  1865,  Hurst  was  a  member  of  Capt.  D.  Beaty's 
company,  which  was  recognized  as  belonging  to  the  United 
States  army.  The  company  had  been  ordered  to  exterminate 
all  bushwhackers,  and  Staples  was  regarded  as  of  that  class. 
The  company,  composed  of  forty  men,  came  across  Staples 
on  the  day  mentioned.  He  mounted  his  horse  and  attempted 
to  escape.  As  he  passed  over  a  hill  the  company  fired  a 
volley  at  him.  He  afterwards  died  from  the  wounds  received 
on  that  occasion, 

John  P.  Mv/rrayj  for  the  prisoner  urged  that,  notwith- 
standing the  fact  that  Hurst  had  allowed  final  judgment  to 
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be  passed  npon  him,  and  had  gone  to  the  penitentiary,^  there 
were  good  reasons  why  he  should  be  discharged.  The  deed, 
if  committed  by  Ilurst,  was  done  in  obedience  to  the  com- 
mand of  a  superior  officer  in  time  of  war. 

Tbigg,  J.,  said  the  case  was  a  novel  one,  inasmuch  as  it 
was  very  rare  that  one  court  interfered  with  the  judgment 
of  another  after  it  had  gone  into  effect,  and  this  was  the  first 
instance  of  a  decision  on  the  subject  in  Tennessee.  While 
he  might  have  some  doubts  on  the  question,  yet  he  was 
inclined  to  decide  in  favor  of  liberty  under  the  facts  pre- 
sented, and  would  therefore  order  the  discharge  of  the  pris- 
oner.    He  made  the  following  order: 

"  Miller  Hubst. — Ex  Pabte  Petition  fob  Habeas  Cobpub. 

"In  this  case  it  appears  to  the  court  that  Miller  Hurst  is 
confined  in  the  penitentiary  of  the  State  of  Tennessee  on  the 
charge  of  murdering  Thomas  Staples,  in  Morgan  county, 
Tennessee,  in  Januaiy,  1865,  under  sentence  of  the  Circuit 
Court  of  Morgan  county,  Tennessee. 

"It  appearing  to  the  court  that  Thomas  Staples  was  a 
soldier  of  the  army  of  the  confederate  States,  and  that  the 
petitioner  ii^as  a  soldier  of  the  army  of  the  United  States, 
and  that  the  killing  was  an  act  of  war  done  during  the  war 
of  the  rebellion,  under  the  orders  of  the  President  of  the 
United  States,  in  a  section  of  country  then  under  mili- 
tary occupation  by  the  forces  of  the  United  States,  from 
which  the  confederates  had  been  driven  during  the  war.  It 
appeal's  to  the  court  that  the  Circuit  Court  of  Morgan 
county,  Tenn.,  had  no  jurisdiction  of  the  offense  for  which 
the  petitioner  is  being  held;  that  the  killing  having  been 
done  during  the  war,  under  orders  as  aforesaid,  and  in  a 
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country  under  militaiy  occupation,  was  not  cognizable  by 
the  Circuit  Court  of  Morgan  county,  Tenn.,  and  the  said 
Miller  Ilurst  is  unlawfully  restrained  of  his  liberty. 

"It  is,  therefore,  ordered  that  the  said  Miller  Hurst  be 
discharged  from  said  imprisonment  and  released  from  cus- 
tody, and  that  the  petitioner  pay  the  cost  of  this  proceeding; 
and  if  not  paid,  let  execution  issue,  and  that  a  copy  of  this 
order  be  furnished  to  the  warden  of  the  penitentiary." 


In  be  McLean. 

OlECUn    COUBT — SoUTHBBN   DiSTEICT   OP   OhIO 

NOYEMBEB,    1879. 

BIGHT   TO   INSPECT   OPUBT   BEC0BD8. 

An  unlimited  right  of  a  citizen  of  the  United  States  to  inspect  and  ex- 
amine all  the  records  and  papers  belonging  to  the  court  does  not  exist 
Such  right  exists  only  as  allowed  by  statute  or  rule  of  the  court. 

Thomas  Campbell,  for  McLean. 

Geo.  Hoardly  and  W.  M,  Bateviariy  for  clerk. 

Swing,  J. — This  is  a  petition  filed  by  Mr.  J.  E,  McLean 
and  the  Enquirer  Company,  in  which  they  set  out  that  here- 
tofore, to-wit,  on  the  7th  day  of  November,  1879,  application 
was  made  to  Thomas  Ambrose,  clerk  of  this  court,  by  J.  H. 
Woodward,  an  agent  of  said  Enquirer  Company,  for  leave  to 
inspect  during  office  hours  books  containing  the  docket  and 
minute  entries,  judgments,  and  decrees  of  tlie  said  District 
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Court  and  the  United  States  Circuit  Court,  and  that  the  said 
clerk  then  and  there  refused  the  said  J.  H.  Woodward  the 
privilege  to  so  inspect  or  examine  the  books  aforesaid.  Your 
applicants  would,  therefore,  respectfully  ask  the  coxftt  to 
order  that  the  judgments  and  decrees  of  said  court,  including 
the  fee  books  and  other  books  containing  the  public  records 
and  orders  of  said  court,  be  open  to  the  inspection  of  the  said 
J.  H.  Woodward,  agent  of  the  said  Enquirer  Company  and 
of  said  John  K.  McLean,  under  such  regulations  as  to  the 
court  may  seem  proper.  With  this  application  there  is  filed 
the  affidavit  of  one  James  H.  Woodward,  in  which  he  says 
that  he  is  employed  by  the  Cincinnati  Enquirer  Company,  a 
corporation  doing  business  under  the  laws  of  the  State  of 
Ohio,  and  that  acting  under  the  orders  of  John  R.  McLean, 
the  manager  of  said  corporation,  he  made  personal  applica- 
tion to  Thomas  Ambrose,  clerk  of  the  United  States  Circuit 
and  District  Courts,  for  permission  to  examine  the  public 
record,  fee  books  and  decrees  of  said  court,  and  permission 
was  refused  him  by  the  said  Thomas  Ambrose,  derk  as  afore- 
said; and  said  application  was  renewed  on  this  day  and  date 
by  him,  as  a  citizen  having  the  right  to  inspect  said  books, 
decrees  and  minutes,  and  was  again  refused. 

To  this  application  there  is  filed  by  the  clerk  a  demurrer 
on  the  ground,  that  the  petition  does  not  contain  facts  suffi- 
cient to  entitle  the  applicants  to  the  order  they  pray  for. 

Tliis  proceeding,  in  one  sense  at  least,  is  adversary  in  its 
character,  and  yet  it  is  based  upon  the  alleged  refusal  by  an 
.officer  of  this  court  of  permission  to  exercise  an  alleged  right 
of  the  petitioner.  The  right  which  they  allege  was  refused 
was  that  of  having  one  J.  H.  Woodward  to  inspect,  during 
office  hours,  books  containing  the  docket  and  minute  entries, 
judgments  and  decrees  of  the  District  Court  and  the  United 
States  Circuit  Court.  This  right  is  based  solely  upon  the 
ground  that  John  K.  McLean  is  a  citizen  of  the  United 
33 
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States  and  that  the  Enquirer  Company  is  located  in  the 
United  Sbites.  It  is  not  claimed  for  either  that  they  have 
any  interest  in  the  docket  or  minute  entries,  judgments  and 
decrees  recorded  in  said  books.  If  the  prayer  of  the  peti- 
tioners prayed  simply  for  the  right  which  they  claimed  an 
officer  of  this  court  had  deprived  them  of,  there  would  be 
no  difficulty  in  determining  the  case.  But  such  is  not  the 
fact.  They  pray  for  an  order  that  the  judgments  and  decrees 
of  said  court,  including  the  fee  books  and  other  books  con- 
taining the  public  records  and  orders  of  said  courts,  be  open 
for  the  inspection  of  one  J.  H.  Woodward.  It  will  be  seen 
at  a  glance  that  their  prayer  is  greatly  beyond  what  they 
allege  they  were  not  permitted  to  examine.  That  was  the 
books  containing  the  docket  or  minute  entries  of  the  judg- 
ments and  decrees,  but  this  is  not  only  that  the  judgments 
and  decrees  may  be  examined,  but  that  all  other  books  con- 
taining the  public  records  and  orders  of  the  court  shall  be 
opened  to  their  inspection.  So  much  for  the  allegations  of 
the  petition  itself. 

But  let  us  see  how  the  allegation  of  the  right,  which  they 
allege  they  were  deprived  of,  is  supported  by  the  affidavit 
which  has  been  filed.  The  petition  says  that  the  application 
was  for  leave  to  inspect  the  books  containing  the  docket  and 
minute  entries,  judgments  and  decrees.  The  affidavit  of  the 
man  Woodward  is  that  he  applied  for  permission  to  examine 
the  public  records,  fee  books,  and  decrees,  showing  clearly 
and  conclusively  that  the  petition  is  not  supported  by  the 
affidavit.  Such  is  this  application,  as  shown  from  the  papers 
filed.  But  it  is  claimed  that  notwithstanding  the  variance 
between  the  allegations  of  the  petition  and  the  prayer,  and 
the  variance  between  the  proof  and  allegations,  petitioners 
are  entitled  in  law  to  the.  order  prayed  for;  that  they  are  so 
entitled  by  the  statutes  of  the  United  States,  or  if  not  by 
them,  they  are  by  the  common  law  entitled  to  it;  that  all  the 


1879.]  SOUTHERN  OHIO.  515 

In  re  McLean. 


books  and  papers  of  a  oourt  of  record  are  subject  to  the 
examination  and  inspection  of  any  citizen,  whether  he  have 
any  personal  interest  in  them  or  not;  that  it  is  his  high  and 
indefeasible  right,  at  auj  time  he  pleases  during  o£Gice  hours, 
to  make  such  inspection.  If  this  is  true,  it  is  very  clear 
that  the  petitionee  are  entitled  to  the  order  prayed  for.  The 
doctrine  is  a  new  and  strange  one,  and  certainly  finds  no  sup- 
port in  any  adjudication  which  I  have  been  able  to  find,  and 
I  am  very  certain  none  can  be  produced  sustaining  any  such 
proposition.  But  the  very  formation,  purposes  and  duties 
of  a  court  forbid  such  an  idea.  The  court  is  composed  of 
judge,  ministerial  and  executive  officers,  together  with  the 
attoraeys  that  are  members  of  it  To  this  body  so  organized 
are  committed  for  determination  the  highest  interests  of  the 
citizen  in  his  property,  his  reputation  and  his  person.  And 
a  careful  record  of  every  step  which  may  be  taken  in  relation 
to  either  must  be  carefully  made;  every  paper  connected  with 
any  proceeding  affecting  any  one  in  either  of  these  must  be 
carefully  filed  and  preserved.  The  title  to  the  entire  prop- 
erty of  the  whole  country  passes  through  the  courts  of  this 
country  almost  in  every  half  century.  They  are  the  reposi- 
tories of  the  rights  of  persons  and  of  property,  and  in  many 
cases  the  only  evidence  of  either,  and  the  law  imposes  upon 
the  court  the  duty  of  their  secure  and  careful  protection  and 
preservation;  a  protection  and  preservation  which  would  be 
greatly  jeoparded  if  every  citizen  of  the  United  States  at 
his  pleasure  and  will  should  be  permitted  to  examine  and 
inspect  them  in  his  own  way.  Not  only  is  such  an  idea  in 
opposition  to  the  formation,  purposes  and  duties  of  the  courts 
but  it  is  clearly  in  opposition  to  the  views  of  the  highest 
judicial  and  legislative  branches  of  this  government.  At  a 
very  early  day,  the  Supreme  Court  of  the  United  States 
adopted  a  rule,  known  as  the  fourth  rule,  which  provides 
that  '<all  motions,  rules,  orders,  and  other  proceedings  made 
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and  directed  at  chambers,  or  on  rule  days  at  the  clerk's  office, 
whether  special  or  of  course,  shall  be  entered  by  the  clerk  in 
an  order  book,  to  be  kept  at  the  clerk's,  office,  on  the  day 
when  they  are  made  and  directed,  which  book  shall  be  open 
at  all  office  hours  to  the  free  inspection  of  the  parties  in  any 
suit  of  equity  and  their  solicitors."  If  the  Supreme  Court 
believed  that  all  the  books  and  records  belonging  to  the  court 
were  open  to  the  inspection  of  every  citizen  of  the  United 
States,  why  did  they  enact  such  a  rule?  Or  Vhy  did  they 
limit  the  right  of  inspection  to  parties  and  their  solicitors? 
This  rule  itself  is  the  most  convincing  proof  that  no  such 
right,  as  claimed  by  the  petitioners,  was  supposed  by  the 
judges  of  the  Supreme  Court  to  have  existed. 

But  it  is  claimed  by  the  learned  counsel  for  the  petitioners 
that  there  is  a  diflference  between  suits  in  equity  and  at  law; 
that  there  could  hardly  be  a  case  in  equity  in  which  the 
government  could  have  any  interest.  It  is  not  perceived  by 
the  court  upon  what  reason  there  can  exist  any  difference  in 
the  care  and  custody  of  the  records  and  papers  in  equity 
causes  and  actions  at  law,  but  learned  counsel  are  mistaken 
in  regard  to  the  interest  of  the  government  in  equity  causes. 
The  records  of  this  court  show  numerous  causes  in  equity  in 
which  the  government  of  the  United  States  is  plaintiff.  But 
it  is  said,  if  that  is  so,  that  the  citizen  is  a  party  in  interest, 
and  would  have  a  right  to  look  into  the  records.  In  some 
general  political  sense  it  may  be  true  that  the  citizen  is  a 
party  in  interest  in  every  suit  prosecuted  in  the  name  of  the 
United  States;  but  in  a  legal  sense  he  is  not  such  a  party  in 
interest  as  is  contemplated  by  this  rule. 

That  Congress  entertained  the  same  view  is  abundantly 
shown  by  its  acts.  In  1848  it  enacted  a  law  providing  that 
"all  books  in  the  office  of  the  clerks  of  the  Circuit  and  Dis- 
trict Courts  containing  the  docket  or  minute  of  the  judg- 
ments or  decrees  thereof,  shall  during  office  hours  be  open  to 
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the  inepection  of  any  person  deBiring  to  examine  the  same 
without  any  fees  or  charge  therefor."  If  Congress  believed 
the  right  already  existed,  why  did  they  think  it  necessary  to 
create  snch  right  by  special  legislation?  Or  if  they  believed 
it  onght  to  exist,  why  did  they  limit  the  right  to  particular 
books,  such  only  as  contained  the  docket  or  minutes  of  the 
judgments  or  decrees?  And  again,  by  the  act  of  February, 
1875,  Congress  provided:  "That  the  accounts  and  vouchers 
of  clerks,  marshals,  and  district  attorneys  shall  be  made  in 
duplicate  to  be  marked  ^original'  and  'duplicate,'  and  it  shall 
be  the  duty  of  the  clerk  to  forward  the  original  accounts  and 
vouchers  of  the  officers  above  specified,  when  approved,  to 
the  proper  accounting  officers  of  the  treasury,  and  to  retain 
in  his  office  the  duplicate  which  shall  be  open  for  public 
inspection  at  all  times."  If  the  public  had  the  right  already 
to  inspect  such  papers,  why  did  Congress  deem  it  necessary 
to  create  such  a  right  by  the  passage  of  this  act? 

It  is,  therefore,  very  clear  iio*  my  mind  that  the  nnlimited 
right  of  a  citizen  of  the  United  States  to  inspect  and  examine 
all  the  records  and  papers  belonging  to  the  court  does  not 
exist.  The  right  to  examine  certain  records  and  papers,  does 
exist.  It  exists  as  to  the  books  containing  the  docket  or 
minute  entries  of  the  judgments  and  decrees  of  the  court, 
and  these  the  petitioners  allege  that  they  have  been  refused 
by  an  officer  of  this  court.  The  prayer  of  the  petition  is  not 
in  accordance  with  this  averment,  and  the  affidavit  is  diifer- 
ent  from  both.  This  petition,  however,  must  be  governed 
by  the  rules  of  pleading  in  other  cases,  so  far  as  the  demurrer 
is  concerned.  If  the  party  is  entitled  to  any  part  of  the 
relief  he  prays  for  a  general  demurrer  must  be  overruled. 

This  application  for  the  interference  of  the  court  is  based 
upon  the  allegation  that  the  petitioners  have  been  deprived 
of  a  right  given  them  by  the  law  by  an  officer  of  the  court. 
This  is  denied  on  behalf  of  the  officer  by  two  members  of 
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the  bar,  who  are  officers  also  of  this  court,  and  who  appear 
in  this  proceeding  on  behalf  of  the  clerk.  This  is  a  charge 
which  the  court  is  interested  in  having  examined,  and  the 
truth  or  ialsitj  thereof  established.  The  demurrer  will 
therefore  be  overruled,  bnt  no  order  will  be  made  until  a 
further  hearing  of  the  matter  is  had  before  the  court,  when 
we  shall  finally  determine  whether  the  petitioners  are  en- 
titled to  the  order  as  prayed  for. 
Baxter,  J.,  concurred. 

The  Judges  afterwards  granted  ex  gratia  what  they  ruled  the  petitioner 
was  not  entitled  to,  as  a  mattor  of  law.    {B^^rter, 
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CiBOuiT    CouBT — District   of    KBNTrcKT — Novkmbkb   21, 

1879. 

1.  Bonds  Issued  bt  County  m  Aid  of  a  RAiiiBOAi>— Jubibdiction 
— Pbiyitt. — Bonds  issued  in  aid  of  a  railroad  by  a  County  Court,  author- 
ized so  to  do  by  law,  are  binding  obligations,  and  while  there  is  no  such 
priTity  between  the  purchasers  of  said  bonds  and  the  tax  debtors  as 
would  authorize  a  suit  at  law,  such  a  ca^e  comes  within  well-established 
equity  jurisdiction. 

2.  Same — Collection  of  Taxes. — If  no  one  can  be  found  able  and 
willing  to  collect  the  taxes,  when  loaned  by  the  County  Court  to  pay 
creditors  who  have  obtained  a  decree  on  interest  coupons,  on  bill  filed  this 
court  will  entertain  jurisdiction. 

8.  The  Coubt  Will  Make  all  such  Obdebs  as  Mat  be  Necessabt 
TO  Attain  this  End— Pbactice. — In  such  case  the  court  will  direct  the 
payment  of  taxes  so  assessed  into  the  registry,  to  be  applied  in  satisfac. 
tion  of  complainants* .  decree ;  and  against  each  defendant  debtor,  who 
shall  not  so  pay  within  the  time  specified  in  the  order,  an  execution  will 
issue. 
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6.  Otheb  Pbopkrtt  Holdbbb — How  Made  Fabties — Ancillary 
Petition. — Should  the  property  of  parties,  made  defendants,  be  not  suffi- 
cient to  pay  the  amount  due  complainants,  on  application  therefor,  a 
receiver  will  be  appointed,  authorized  to  collect  taxes  assessed  for  the 
purpose  against  other  properly  holders,  not  parties  to  this  cause.  And 
should  they  not  pay  within  a  reasonable  time,  the  receiver  will  be  in- 
structed t6  bring  them  before  the  court  by  ancillary  petition. 

4.  Same — Judgment  and  Otheb  Process.  —  In  such  case  a  decree 
will  be  entered  against  them  for  the  amount  so  owing  and  for  costs,  and 
payment  will  be  coerced  by  such  other  further  appropriate  decrees  and 
process  as  may  seem  proper  and  necessary. 

« 

The  facts  ai'e  fully  stated  in  the  opinion. 
JETenry  C.  Pindelly  for  complainant 
Barnett  cfe  Noble^  for  defendants. 

Baxtbb,  J. — It  appears  from  the  pleadings  in  the  case 
that  the  defendant,  Taylor  county,  issued  its  coupon  bonds 
to  aid  in  the  construction  of  the  Cumberland  &  Ohio  Kail- 
road.  These  bonds  were  put  upon  the  market  and  sold.  By 
the  terms  of  the  act  under  which  they  were  issued  the 
County  Court  of  that  county  was  authorized  and  required, 
from  time  to  time,  to  assess  and  collect  taxes,  to  be  applied 
in  payment  of  the  interest  on  said  bonds  as  the  same 
matured.  But  this  legal  duty  thus  imposed  by  law  was  not 
performed.  The  interest  not  having  been  paid,  the  com- 
plainants, who  were  the  holders  of  some  of  said  bonds, 
brought  suit  and  recovered  judgment  therefor  in  this  court. 
On  this  judgment  execution  was  issued  and  duly  returned 
nulla  bona.  The  county  owned  no  property  on  which  a  levy 
could  be  made.  Thereupon,  and  upon  proper  application  by 
complainants,  writs  of  manda/mus^  nisi  and  pereinptory  were 
issued,  commanding  the  County  Court,  charged  with  the 
duty,  to  assess  taxes  for  the  payment  of  complainants'  judg- 
ment; and  in  obedience  to  the  mandate  of  this  court  it  made 
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and  reported  said  assessment.  Bnt  the  connty  officers,  in 
answer  to  said  mandate,  averred  "that,  after  sincere  and  dili- 
gent eflFort,  it  (the  County  Court)  was  unable  to  find  any  quali- 
fied person  who  would  accept  the  office  of  collector,  give  the 
bond  required  by  law,  and  undertake  to  collect  said  tax.*' 

The  court  then,  as  we  understand  from  the  statement  of 
the  facts  made  in  argument,  appointed  a  receiver,  vested 
with  authority  and  charged  with  the  duty  of  collecting  said 
tax.  But  soon  after  entering  upon  the  execution  of  his 
office  he  was  induced  by  threats  of  violence  to  resign  his 
position. 

Complainants  thereupon  filed  this,  bill,  to  which  Taylor 
county  and  several  of  the  more  prominent  tax-debtors  thereof 
were  made  defendants.  Copy  of  the  assessment,  as  made, 
is  exhibited  with,  and  made  a  part  of  the  bill,  showing  the 
amount  assessed  against  each  property  holder.  Complainants' 
prayer  is  that  the  said  several  tax-debtors,  assessed  as  aforesaid, 
be  required,  by  appropriate  orders  and  decrees,  to  be  made 
by  this  court  in  this  case,  to  pay  the  amounts  so  severally 
assessed  against  them,  into  court  ini  ■  discharge  of  their  said 
judgment. 

Defendants  answer  and  fully  admit  the  allegations  and 
equity  of  the  bill.  This  admission  is  followed  by  a  very 
frank  and  manly  avowal  on  the  part  of  the  tax-debtors 
brought  before  the  court,  that  they  are  all  able,  ready  and 
willing  to  pay  the  amounts  so  assessed  against  them,  pro- 
vided there  is  some  competent  person  to  whom  the  payments 
can  be  legally  made.  But  they  go  on  to  suggest  and  rely 
upon  quite  a  number  of  legal  barriers,  which  as  they  are 
advised,  prevent  them  from  doing  so.     They  insist: 

First.  That  the  assessment  was  not  made  at  the  time  and 
in  pursuance  of  the  laws  providing  for  the  assessment  of 
taxes  by  the  County  Court. 

Second.  If  the  assessment  was  valid,  there  is  no  privity 
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between  them  and  complainants,  and  hence  they  deny  that, 
"by  reason  or  virtue  of  said  assessment  or  levy,  or  both, 
they  became  indebted  to  said  county  in  the  sum  so  levied,  or 
in  any  other  sum,"  for  complainants'  use  or  benefit. 

Third.  They  contend  that  by  law  none  but  a  collector  duly 
appointed,  who  shall  execute  bond,  etc.,  is  authorized  to 
receive  and  execute  receipts  for  such  taxes;  and, 

Fourth.  Tliey  say  "that  by  and  under  the  provisions  of 
the  charter  of  said  railroad  company,"  each  and  every  tax- 
payer "is,  upon  the  payment  of  such  tax,  a  conditional  stock- 
holder of  the  capital  stock  of  said  company  to  the  amount 
of  the  tax  so  paid;  that  before  any  such  tax-payer  is  under 
any  legal  obligation  under  said  charter  to  pay  any  such  tax, 
the  collector  of  such  tax  shall  tender  to  him  a  receipt  for  the 
amount  thereof,  and  upon  such  payment  said  tax-payer  can 
legally  demand,  and  is  entitled  to  receive,  from  said  railroad 
company,  on  surrender  of  such  receipt,  certificates  of  stock 
in  said  company  equal  in  amount  to  the  tax  paid  for  which 
a  receipt  is  surrendered;  and  no  tax-payer  is  under  any  legal 
obligation  to  pay  such  tax  unless  thereby  he  is,  by  the  col- 
lection of  said  tax,  armed  with  the  means  therefor  of  becom- 
ing a  stockholder  in  said  company;  and  that  no  collector 
attempted  to  be  appointed  by  tliis  <50urt  for  such  purpose 
could  fnrnish  the  tax-payer  with  a  receipt  therefor,  which 
would  entitle  him  to  deniand  and  receive  stock  in  said 
company." 

These  defenses  are  supplemented  by  repeated  and  very 
earnest  denials  of  the  power  of  this  court  to  give  a  remedy 
in  the  premises. 

The  avowed  willingness  of  the  defendants  to  pay  is  heart- 
ily commended.  The  justice  and  validity  of  complainants' 
demands  are  explicitly  admitted.  The  bonds  were  issued  in 
pursuance  of  law,  at  the  request  and  for  the  benefit  of  the 
people  of  the  county.     The  money  realized  from  the  sale  of 
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these  bonds  was  applied  in  the  construction  of  a  great  public 
enterprise  from  which  they  expect  to  derive  pecuniary  and 
other  advantages.     Of  course  they  are,  as  they  ought  to  be, 
ready  and  willing  to  pay,  and  are  only  restrained  from  pay- 
ing because  there  is,  as  they  are  advised,  no  one  legally  com- 
petent to  receive  the  taxes  admitted  to  be  due  from  them. 
Their  case  calls  for  commiseration.     A  breach  of  plighted 
public  faith  is  a  calamity  to  any  community.     Wliile  it  does 
injustice  to  the  creditor,  it  dishonors  the  delinquents.     If 
persisted  in  it  will — slowly  it  may  be,  but  certainly — con- 
taminate the  public  morals,  and  superinduce  untold  pecuniary 
and  social  evils.     The  willingness,  therefore,  of  defendants 
to  pay,  is  dictated  as  well  by  a  sagacious  regard  for  their  own 
interest  as  by  a  love  of  justice  and  an  honest  desire  to  pay 
their  creditors,  and  they  will,  I  know,  be  gratified  at  the 
announcement  that,  in  the  opinion  of  this  court,  the  legal 
difficulties,  which  they  by  their  answer  suggest  as  bein^  in 
the  way  of  a  prompt  payment  of  the  taxes  assessed  against 
them,  are  more  fanciful  than  real.     The  bonds  from  which 
the  coupons  were  taken,  constituting  the  foundation  of  the 
decree  rendered  by  this  court,  are  valid  obligations;  at  least 
it  has  been  so  adjudicated,  and  it  is  now  too  late  for  inquiry 
into  that  question.     The  taxes  sued  for  were  levied  in  obedi- 
ence to  the  mandate  of  this  court,  and  this  question  is  res 
ddjudicata  also.     By  the  terms  of  the  law  under  which  they 
were  issued  it  is  the  duty  of  the  County  Court  to  levy  and 
collect  a  tax  from  the  property  of  the  citizens  of  the  county 
•  and  apply  the  same  to  the  payment  of  the  interest,  for  which 
complainants  have  judgment.     This  was  the  contract.     The 
pleadings  show  that  the  officers  of  the  county  sincerely  and 
in  good  faith  endeavored  to  discharge  the  duty  thus  enjoined 
upon  them.     But  they  have  been  unable  to  do  so.     No  one 
competent  will  give  bond  and  undertake  the  collection.     It 
is  rather  an  anomaly  that,  in  a  community  "able,  ready  and 
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wiDing"  to  pay  taxes  to  meet  its  public  obligations,  no  one 
can  be  found  who  is  competent  and  willing,  for  a  just  com- 
pensation, to  collect  and  apply  the  same.  But  such  we  see, 
from  the  record  in  this  case,  is  the  eJtisting  condition  of 
things  in  Taylor  county.  They  would  if  they  could,  but 
they  cannot.  This  court  undertook  to  li/i  them  out  of  their 
embarrassment  by  thfi  appointment  of  a  receiver  to  do  what 
the  County  Court  was,  for  the  reasons  stated,  unable  to  do. 
But  by  threats  of  violence  he  was  deterred  from  performing 
his  duties.  As  a  dernier  resort,  complainants  filed  this  bill, 
in  which  they  brought  some  of  the  tax-debtors  of  the  county 
personally  before  the  court.  The  case  made  brings  it  within 
well-established  equity  jurisdiction.  Equity  regards  the  sub- 
stance of  things,  and  eschews  the  technicalities  of  the  com- 
mon law.  There  is  no  such  privity  between  complainants 
and  the  defendant  tax-debtors  as  would  lauthorize  a  suit  at 
law.  No  such  privity  is  necessary  to  the  maintenance  of 
this  suit.  Under  the  law  it  is  the  legal  duty  of  the  County 
Court  to  assess  the  taxes  and  apply  the  same  in  payment  of 
the  interest  as  it  accrued  on  the  county  bonds.  This  legal 
duty  imposed  on  that  tribunal  a  trust  for  the  benefit  of  the 
county  creditors.  But  for  the  reasons  stated  it  could  not 
execute  the  trust. 

Upon  this  admitted  state  of  the  case  the  complainants  have 
a  clear  equity  to  come  into  this  court  and  invoke  its  assist- 
ance to  force  the  tax-debtors  to  pay  the  county,  to  the  end  that 
the  county  may  pay  complainants.  Such  is  the  theory  upon 
which  complainants'  equity  rests,  and  which  gives  jurisdic- 
tion to  this  court  Having  on  this  ground  obtained  jurisdic- 
tion, the  court  is  bound  to  do  full  justice,  and  will,  in  the 
exercise  of  its  judicial  authority,  direct  the  payment  of  the 
taxes  so  assessed  into  the  registry  of  the  court,  to  be  applied 
in  satisfaction  of  complainants'  decree.  Parties  thus  pay- 
ing will  be  acquitted  and  fully  discharged  from  all  further 
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liability  on  that  account.  There  is  not  the  elighteet  danger 
that  they,  or  any  of  them,  will  e^er  be  called  upon  to  repay 
the  same;  and  payment  thns  made  will  insnre  to  the  payers 
the  same  interest  in  the  capital  stock  of  the  railroad  com- 
pany, conferred  on  them  by  the  charter  thereof,  as  if  made  to 
one  acting  as  county  collector.  Without  pursuing  the  dis- 
cussion further,  we  are  of  the  opinion  that  the  several 
defenses  pleaded  and  relied  on  in  the  answer  are  untenable 
and  immaterial.  They  are  impertinent,  and  complainants' 
exception  thereto  will  be  sustained.  A  decree  will  be  entered 
autliorizing  and  requiring  each  tax-debtor  to  be  made  a 
defendant  in  this  case,  to  pay  to  the  clerk  of  this  court,  within 
ninety  (00)  days,  the  amount  of  tax  assessed  against  him  as 
shown  by  the  copy  of  the  assessment  roll  filed,  and  in  the 
event  he  fails  to  do  so  an  execution  will  issue  for  the  same. 

If  it  shall  turn  out,  as  it  is  manifest  it  will,  that  the 
amount  due  from  the  defendants  is  inadequate  to  pay  com- 
plainants' decree,  and  complainants  ask  for  it,  another 
receiver  will  be  appointed  and  authorized  to  collect  the  taxes 
assessed  for  the  purpose  against  other  property  holders  of  the 
county,  not  parties  to  this  cause.  They  will  be  allowed 
reasonable  time  in  which  to  pay.  If  they  shall  not,  within 
reasonable  time,  pay  the  sums  severally  assessed  against  them, 
the  receiver  will  l)e  instructed  to  bring  them  all  before  the 
court  by  an  ancillary  petition  to  be  filed  in  this  cause,  when 
a  decree  will  be  rendered  against  each  of  them  for  the  amount 
so  owing  by  them,  with  costs,  and  collection  will  be  coerced 
by  such  further  appropriate  decrees  and  process  as  may  seem 
to  the  court  proper  and  necessary. 

This,  we  think,  may  be  done  by  attachment  for  contempt, 
or  by  execution  to  the  marshal  for  the  collection  of  the  same. 

It  may  not  be  improper  to  say  that  this  court  feels  bound, 
if  necessary,  to  exhaust  all  its  powers  in  the  enforcement  of 
its  lawful  decrees,  and  it  will  not  hesitate  to  exert  them. 
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LUKE  P.  BLACKBURN  v.  SELMA,  MARION  AND 
MEMPHIS.  RAILROAD  COMPANY. 

■ 

CiEcuiT  Court — Wkstern   District   of   Tennessee — 

December  21,  1879. 

1.  CORFORATIONS — JURISDICTION    OF    THE    FeDERAIi    COURTS — ^ESTOF- 

peIj. — A  corporation  authorized  by  statate  in  Tennessee,  doing  business 
there  dnd  dealing,  as  if  organized,  by  reciting  in  its  bonds  and  mortgages 
that  it  has  been  chaitered  by  that  State,  is  estopped  when  sued  in  the  Fed- 
eral Courts  to  deny  that  it  was  duly  organized  under  the  laws  of  Tennessee. 

2.  FoRBiGN  Corporations — Voluntary  Appearance. — A  foreign 
corporation,  by  filing  an  answer  waives,  the  right  to  be  sued  only  in  the  dis- 
tricts of  the  State  creating  it,  and  if  the  suit  be  in  equity  to  enforce  a  lien  or 
claim  to  property  within  the  Federal  district  where  sued,  the  Jurisdiction 
is  not  limited  to  the  property  situated  within  the  district,  but  is  plenary 
for  all  proper  purposes  alter  such  voluntary  appearance. 

3.  Jurisdiction— Pleading. — ^An  averment  in  a  bill  that  a  defendant 
corporation  is  duly  chartered  under  the  laws  of  Tennessee  can  only  be 
denied  by  a  plea  in  abatement  to  the  jurisdiction.  A  demurrer  for  want 
of  equity  or  an  answer  is  a  voluntary  appearance,  although  the  demurrer 
may  also  seek  to  aver  a  want  of  Jurisdiction. 

4.  Foheion  Corporations — ^When  Found  within  the  District. — A 
defendant  corporation  "  is  found  '*  within  a  district  where  it  is  sued,  when- 
ever it  does  business  there  by  authority  of  law ;  the  law  implies  a  condi- 
tion that  it  shall  be  amenable  to  suit  within  the  State,  whether  the  effect 
of  the  legislation  is  to  adopt  the  foreign  c  .rporation  as  one  belonging  to 
the  State,  or  only  to  license  it  to  do  business  within  the  State.  An  ex- 
press condition  that  it  shall  consent  to  be  suable  is  not  necessary. 

6.  Corporation — ^Whether  Status  Home  or  Foreign— J crisdic- 
tion. — It  is  always  a  question  of  legislative  intent  whether  a  foreign  cor- 
poration is  adopted  as  a  home  corporation  or  only  licensed  as  a  foreign 
corporation  to  do  business  within  the  State.  When  the  foreign  charter  is 
duplicated,  and  the  legislation  assumes  the  form  of  creating  a  home  cor- 
poration, and  not  the  form  of  a  license  only,  the  intention  is  to  adopt  the 
foreign  corporation  as  one  of  home  construction ;  its  effect  is  to  consoli- 
date the  two,  but  for  purposes  of  jurisdiction  it  is  a  separate  corporation 
resident  within  the  State  of  its  adoption.  In  such  a  case  separate  organ^ 
ization  is  not  necessary,  the  foreign  organization  having  been  adopted  as 
cue  existing. 
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6.  Jurisdiction — Collusive  Suit. — Where  a  plaintiff  has  otherwise  a 
right  tD  sue,  it  is  no  objection  to  the  Jurisdiction  that  he  acquired  the  title 
in  question  for  the  purpose  of  enabling  him  to  bring  the  suit  A  person 
has  the  right  to  acquire  property  to  enable  him  to  sue  in  the  Federal 
Courts  concerning  it.  But  if  the  transaction  is  not  real,  and  only  colora- 
ble, the  title,  in  fact,  remaining  in  the  grantor,  the  Jurisdiction  is  defeated 
by  the  statute. 

7.  CoRPORATiONfl  —  Consolidation  —  Mobtgags  —  Jubisdiction.  — 
Where  corporations  of  three  States  are  consolidated  into  one,  a  court  of 
equity  in  foreclosing  a  consolidated  mortgage  upon  the  entire  property, 
has  Jurisdiction  to  sell  all  the  property  in  all  the  States.  Separate  suits 
are  unnecessary.  « 

8.  Suit  Pending — Subsequent  Suit — Jurisdiction. — Where  by  a  bill 
to  foreclose  a  consolidated  mortgage  a  court  in  one  State  has  acquired 
Jurisdiction  to  sell  property  in  three  States  wherein  the  consolidated 
company  has  mortgaged  its  property,  subsequent  proceedings  to  subject 
the  property  to  other  claims  in  one  of  the  States  cannot  oust  the  first  court 
of  its  Jurisdiction  to  proceed.  And  a  sale  of  part  of  the  property  by  such 
subsequent  proceedings  cannot  avoid  a  decree  for  sale  in  the  first  suit 
Nor  can  the  defendant  corporation  be  heard  to  set  up  such  subsequent 
proceedings  as  a  defense  to  a  decree  of  foreclosure. 

9.  Railboads — Real  Estate. — ^A  railroad  corporation,  when  not  re- 
stricted by  its  charter,  may  acquire  lands,  ad  libitum^  and  where  it  exe- 
cutes a  mortgage  to  secure  bonds  to  be  used  to  raise  money  for  construc- 
tion purposes,  may  buy  lands  with  part  of  the  bonds  to  be  utilized  by 
including  them  in  the  mortgage  as  additional' security  for  all  the  bonds. 

10.  Railboads — Salabies. — ^The  salaries  of  the  officers  of  the  company 
are  a  necessary  part  of  the  expenses  of  construction  o^  the  road,  and  may 
be  paid  out  of  the  construction  fund,  or  with  the  bonds  to  be  used  to  raise 
construction  funds,  unless  restricted  by  the  charter. 

The  company  authorized  about  four  million  dollars  of 
bonds  to  be  issued  to  raise  money  to  build  the  road,  and  ex- 
ecuted a  mortgage  upon  all  the  property  in  the  States  of 
Alabama,  Mississippi  and  Tennessee,  including  about  forty- 
five  miles  of  finished  road  in  Alabama.  The  loan  did  not 
attract  the  money-lenders,  and  only  $310,000  of  the  bonds 
were  actually  issued.  Of  these,  Gen.  N.  B.  Forrest  received 
$102,000  in  payment  of  his  salary  as  president,  and  com- 
missions for  procuring  subscriptions  to  the  capital  stock  from 
counties,  towns  and  private  individuals,  and  for  other  serv- 
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ices  rendered  the  company.  A  large  part  of  the  oth^  bonds 
were  used  to  purchase  of  Jacob  Thompson,  A.  M.  Clayton, 
W.  G.  Ford  and  others  about  250,000  acres  of  land  in  Mis- 
sissippi, known  as  swamp  lands,  which  were  included  in  the 
mortgage  that  authorized  their  sale  by  the  trustees.  A  small 
fund  was  also  raised  on  the  bonds,  and  used  in  the  construc- 
tion of  the  road. 

Some  of  the  bonds  being  sold  by  Gen.  Forrest  to  Dr.  Luke 
P.  Blackburn,  now  the  Governor  of  Kentucky,  that  gentle- 
man filed  this  bill  to  foreclose  the  mortgage.  Judge  Emmons 
appointed  a  receiver,  and  a  deed  was  made  to  him,  but  he 
never  got  possession  of  the  Alabama  part  of  the  road,  be- 
cause while  the  motion  was  pending,  a  creditor  with  a  judg- 
ment for  $76  filed  a  bill  to  sell  the  road,  and  it  was  put  in 
the  hands  of  a  receiver  by  the  State  Courts  of  Alabama,  and 
subsequently  sold. 

The  corporation  was  never  separately  organized  in  Tennes- 
see; the  acts  of  the  Tennessee  Legislature  being  merely  dupli- 
cates of  the  Mississippi  acts.  The  jurisdiction  of  the  United 
States  Court  was  earnestly  resisted  because  it  was  not  a  Ten- 
nessee corporation,  although  the  principal  oflice  was  kept  in 
Memphis.  The  use  of  the  bonds  to  buy  lands  and  pay  sala- 
ries was  attacked  as  unauthorized  and  fraudulent. 

Eates  <&  Ellet  and  J.  W^  Hampton,  for  the  plaintiff. 

Minor  Meriwethery  for  the  defendant. 

Hammond,  J. — By  certain  acts  of  the  Legislature-  of  the 
State  of  Alabauia,  commencing  February  13, 1850,  and  on  to 
the  latest  act  of  December  31,  1868,  there  was  incorporated 
a  railroad  company,  finally  known  as  the  Selma,  Marion  & 
Memphis  Railroad  Company;  by  certain  acts  of  the  Legis- 
lature of  the  State  of  Mississippi,  from  November  23, 1859, 
to  July  21,  1870,  there  was  incorporated  by  that  State  a 
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railro^  company  by  the  same  name;  and  by  certain  acts  of 
the  Legislature  of  Tennessee,  from  March  24,  1860,  to  Feb- 
ruary 15  and  27,  1869,  there  was  incorporated  in  this  State 
a  raih'oad  company  by  enacting  verbatim  the  Mississippi  act 
of  November  23,  1859.  The  persons  incorporated  were 
identically  the  same,  both  in  Tennessee  and  Mississippi,  and 
the  object  evidently  was  to  authorize  a  consolidated  corpora- 
tion to  promote  the  scheme  of  building  a  railroad  from  the 
city  of  Memphis  across  the  State  of  Mississippi  to  its 
eastern  boundary.  Nothing  seems  to  have  been  done  in  fur- 
therance of  this  enterprise  until  after  the  war,  when  by  sub- 
sequent legislation  the  original  acts  were  revived  and  amended 
in  both  Mississippi  and  Tennessee  with  the  evident  purpose 
of  creating,  so  far  as  could  be  done,  one  single  corporation 
in  both  States.  The  corporators  and  stockholders  met  at 
Okalona,  Miss.,  on  the  9th  of  November,  1868,  and  organ- 
ized the  company.  The  stockholders  and  corporators  resided 
in  both  Mississippi  and  Tennessee.  Some  of  the  Tennessee 
stockholders  were  delegates  from  the  city  of  Memphis  and 
Shelby  county,  Tennessee,  and  representatives  of  the  Chamber 
of  Commerce  at  Memphis.  At  that  time  the  only  Tennessee 
legislation  was  that  of  March  24,  1860,  but  shortly  after,  on 
the  15th  of  February,  1869,  the  necessary  legislation  was 
procured  reviving  the  act  of  March  24,  1860.  There  was 
never  any  separate  organization  in  the  State  of  Tennessee. 
The  Mississippi  and  Tennessee  legislation  seems  to  be  almost 
identical  throughout,  the  plan  being  whenever  Mississippi 
passed  an  act  to  have  it  duplicated  in  Tennessee.  The  board 
of  directors  and  officers  elected  were  largely  composed  of 
residents  pf  Tennessee.  It  does  not  appear  when  the  scheme 
of  consolidating  this  Mississippi  and  Tennessee  corporation 
with  the  Alabama  corporation  was  first  conceived,  but  it  may 
be  inferred  from  the  46th  section  of  the  Tennessee  act  of 
February  15,  1869,  and  from  the  fact  that  some  of  the  offi- 
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cers  of  the  Mississippi  and  Tennessee  corporation  were  like- 
wise officers  in  the  Alabama  corporation;  that  this  consolida- 
tion was  the  one  referred  to  and  authorized  by  the  Tennessee 
Legislature  by  that  act.  At  all  events,  it  appears  by  the 
proof  that  as  early  as  January  30,  1871,  the  board  of  direc- 
tors of  the  Alabama  corporation  considered  the  matter  of 
consolidation  by  adopting  articles  of  consolidation,  which 
were  also  adopted  by  the  directory  of  Jhe  Mississippi  and 
Tennessee  company  March  8,  1871;  and  by  both  directories 
submitted  to  a  joint  convention  of  the  stockholders.  The 
proceedings  of  this  convention  do  not  fully  appear  in  the 
proof,  owing,  it  is  said,  to  the  loss  of  the  record  of  it;  but 
it  does  fully  appear  by  the  testimony  that  it  was  held,  and 
the  consolidation  authorized;  that  directors  were  elected  for 
the  consolidated  company,  and  that  said  directors  assumed 
control,  and  the  bonds  and  mortgages  in  this  case  were  issued, 
and  recite  on  their  face  the  fact  of  consolidation.  The 
consolidated  company  appears  as  a  defendant  in  this  suit,  and 
by  its  answer  makes  defense.  This  puts  the  fact  of  consoli- 
dation beyond  dispiite,  as  it  seems  to  us,  at  least,  so  far  as 
the  stockholders  of  the  several  companies,  whether  they  be 
two  or  three,  understood  it.  If  in  fact  there  was  no  consol- 
dation,  it  must  be  because  there  was  some  inherent  want  of 
power,  or  some  fatal  irregularity,  to  be  presently  considered. 
It  is  contended  by  the  plaintiff,  and  no  doubt  correctly, 
that  a  corporation,  contracting  as  such  when  sued  on  the 
contract  is  estopped  to  deny  its  corporate  existence,  or  the 
i-egularity  of  its  organization.  Nor  can  it  disprove  the 
regularity  and  sufficiency  of  the  original  articles  of  associa- 
tion; nor  thus  repudiate  its  debts.  Herman's  Estoppel, 
§  542;  Bigelow's  Estoppel,  419,  420;  Field  Corp.,  §  386; 
Abb.  Dig.  Corp.  328,  329,  367;  U.  S.  Bank  v.  Dandridge, 
12  Wh.  64;  Zahriakie  v.  C.  C.  C.  B.  R.  23  How.  381;  Adams 
V.  Memphis^  3  Coldw.  646;  Dooley  v.  Cheshire^  15  Gray,  494; 
34 
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Merrick  v.  Reynolds^  101  Mass.  385 ;  Priest  v.  E^aex  Co.^ 
115  Mass.  380.  And  see  Chuhh  v.  Upton,  95  U.  S.  667. 
In  one  of  the  cases  cited,  it  is  said,  that  ''in  relation  to  the 
question  of  acceptance  of  a  particular  charter  by  an  exisiting 
corporation  or  by.  corporators  already  in  the  exercise  of  cor- 
porate functions,  the  acts  of  the  corporate  officers  are  admis- 
sible evidence,  from  which  the  fact  of  acceptance  may  be 
inferred.  It  is  not  indispensable  to  show  a  written  instru- 
ment or  vote  of  acceptance,  or  the  corporation  books.  It 
may  be  inferred  from  other  facts,  which  demonstrate  that  it 
must  have  been  accepted."  BanJc  of  the  JJ.  S.  v.  Dandrid^ej 
12  Wh.  64,  71. 

As  we  understand  the  argument  of  the  learned  counsel  of 
the  defendant,  it  is  claimed  that  the  question  here  is  one  of 
jurisdiction-j  and  therefore  this  doctrine  of  estoppel  does  not 
apply;  however,  it  may  be  in  a  case  where  the  defense  is  non 
est  factum  or  some  other  plea  to  the  merits.  The  fact  that 
there  never  has  been  any  separate  organization  of  a  corpora- 
tion in  Tennessee  is  relied  on  as  conclusive  against  the  juris- 
diction, it  being  argued  that  without  such  an  organization 
and  acceptance  of  the  charter  in  Tennessee  the  charter  is 
dead  by  non-acceptance  and  non-user  and  limitation.  Ang. 
&  Ames  Corp.,  §  81.  It  is  said  this  failure  to  organize 
separately  in  Tennessee  shows  that  the  defendant  corporation 
is  not  a  citizen  of  the  district  in  which  the  suit  is  brought, 
and  therefore  we  have  no  jurisdiction.     Rev.  Stat.,  §  629. 

We  cannot  see  why  this  estoppel  is  not  as  conclusive  to 
support  the  jurisdiction  as  to  support  the  contract.  If  a 
body  of  citizens  shall  assume  to  act  as  a  Tennessee  corpora- 
tion ;  keep  its  headquarters  and  principal  officers  here,  as  this 
did;  execute  bonds  and  mortgages,  including  property  lying 
in  Tennessee,  and  reciting  and  showing  its  Tennessee  charter 
and  legislation  as  part  of  its  authority  to  do  those  acts, 
we  do  not  see  why  it  is  not  estopped  by  them  to  deny  its 
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Tennessee  citizenship  as  well  when  the  jurisdiction  of  the 
court  depends  upon  it  as  when  the  validity  of  the  contract 
is  called  in  question.  In  the  Zouismllt)  R.  R.  Co,  v.  Let- 
eomj  2  How.  497,  559,  it  is  said  that,  <<when  the  corporation 
exercises  its  powers  in  the  State  which  chartered  it,  that  is 
its  i-esidence,  and  such  an  averment  is  snfScient  to  give  the 
Circuit  Court  jurisdiction."  And  in  this  case  and  the  case 
of  Marshall  v.  B.  cfe  O.  R.  R.,  16  How.  314,  328,  and  sub- 
sequent  cases,  it  is  held  that  the  members  of  a  corporation 
are  conclusively  presumed  to  be  citizens  of  the  State  creating 
it,  and  are  estopped  to  defeat  the  jurisdiction  by  any  aver- 
ment denying  it.  GoviTigton  Co.  v.  Shepherd^  20  How.  227, 
233;  Muller  v.  Dowa,  94  U.  S.  444;  Field  Corp.,  §  368-376. 
Tliis  shows  that  the  doctrine  of  estoppel,  and  the  presump- 
tion of  a  fact  which  may  be  contrary  to  the  real  fact  itself 
can  be  relied  on  to  support  the  jurisdiction  of  the  court,  as 
well  as  for  any  other  purpose.  We  say,  then,  that  when 
parties  act  as  a  corporation  in  Tennessee,  and  claiming  to  be 
a  Tennessee  corporation,  deal  as  such,  they  are  estopped  to 
deny  that  the  ex>rporation  is  a  Tennessee  corporation  when 
sued  in  the  Federal  Courts  of  that  State,  and  they  can  no 
more  aver  their  non-user  or  non-acceptance  of  the  charter, 
under  which  they  have  assumed  to  act  against  the  jurisdic* 
tion  of  the  court  in  which  the  corporation  is  sued,  than  they 
can  aver  the  fact  against  the  contract  itself.  But  the  juris- 
diction is  supported  as  well  on  other  grounds.  By  the  act 
of  the  28th  of  February,  1839,  Kev.  Stat.,  §  737,  which  the 
cases  just  cited  show  to  be  applicable  to  corporations^  this 
court  can  acquire  jurisdiction  over  the  corporation  by  its 
voluntary  appearance,  and  has  done  so  by  the  answer  in  this 
case.  Jone%  v.  Andrews,  10  Wall.  327;  Create  v.  Palmer j 
8  Wh.  699.  By  the  act  of  1789,  Eev.  Stat.,  §  629,  the 
defendant  must  be  a  citizen  of  the  State  where  the  suit  is 
brought,  but  these  decisions  show  that  where  the  constitu^ 
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tional  requirement  of  being  citizens  of  different  States  exists 
the  plaintiff  maj  sue  the  defendant  in  any  district  where  he 
is  found;  that  is,  served  with  process,  or  where  he  voluntarily 
appears.  In  Jones  v.  Andrews^  supra^  a  motion  to  dismiss 
was  held  to  be  such  volnntary  appearance  as  waived  the  right 
of  the  defendant  to  be  sued  in  the  district  of  his  residence. 
It  is  not  necessary  to  hold  here  that  where  the  president  or 
other  officer  of  the  corporation,  on  whom  process  may  be 
served,  is  found  and  served  in  a  district  other  than  that  of 
the  State  creating  the  corporation,  such  service  will  give 
jurisdiction.  Where  there  is  iK)thing  but  the  presence  of  an 
officer  of  a  non-resident  corporation  in  the  district  to  support 
jurisdiction  it  would  not  be  acquired  by  the  service  of  pro- 
cess on  him;  but  with  or  without  the  service  of  process,  if 
a  corporation  of  a  State  other  than  that  of  the  plaintiff, 
being  made  a  party,  does  voluntarily  appear,  such  appearance 
gives  jurisdiction  over  the  corporation  where  there  are  other 
parties  resident  within  the  district  who  are  sued,  as  in  this 
case.  Grant,  then,  that  this  corporation  is  only  an  Alabama 
and  Mississippi  corporation,  one  or  both,  being  a  necessary 
party  to  this  suit  and  voluntarily  appearing,  the  jurisdiction 
over  it  is  complete.  It  is  true  that  the  defendant  demurred 
for  want  of  jurisdiction,  and  the  demuri'er  was  decided 
against  it  by  the  late  circuit  judge,  Emmons,  and  it  seems  to 
us  properly,  not  only  upon  the  merits  but  technically,  upon 
the  record.  The  bill  avers  that  the  defendant  corporation 
was  created  by  the  laws  of  Tennessee,  and  that  the  plaintiff 
is  a  citizen  of  Kentucky.  This  was  a  sufficient  averment 
and,  on  the  record  the  jurisdiction '  sufficiently  appeared. 
Lafayette  Ins.  Co.  v.  French^  18  How.  404;  Covington 
Co.  V.  Sh^pherd^  20  How.  227.  If  the  averments  were 
false,  the  proper  way  to  raise  the  question  and  the  only  way, 
it  seems  to  us,  was  by  plea  in  abatement  traversing  the  fact 
and  showing  the  truth.     The  learned  counsel  seeks  to  avoid 
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this  by  relying  on  the  rule,  that  the  demurrer  did  not  admit 
"  averments  of  law  nor  averments  of  fact  in  the  bill  which 
are  contrary  to  any  fact,  of  which  the  court  takes  judicial 
notice;"  for  which  he  cites  1  Danl.  Ch.  Pr.  546.  This  aver- 
ment that  the  defendant  corporation  was  a  corporation  char- 
tered by  the  laws  of  Tennessee,  was  not  an  averment  of  a 
matter  of  law  nor  an  averment  contrary  to  any  fact  of  which 
we  take  judicial  notice.  This  very  case  illustrates  that  it  is 
not;  for,  the  fact  relied  upon  to  defeat  the  jurisdiction,  is 
that  the  charter  granted  '<is  dead  by  non-user  and  non-accept- 
ance and  limitation,"  to  quote  the  language  of  the  brief,  and 
substantially  the  allegations  of  the  answer.  If  we  admit 
that  we  take  judicial  notice  of  the  Tennessee  statutes, 
creating  a  corporate  body  as  in  the  case  of  C(yinngton 
Co.  V.  Shepherd,  20  How.  227,  234,  we  find  them  in 
abundance  chartering  this  corporation  or  one  for  the  same 
object  and  same  purpose  with  same  name  and  same  par- 
ties as  the  Mississippi  and  Alabama  Corporations;  Acts, 
March  14,  1860,  p.  598;  February  15,  1809,  p.  221;  Feb- 
ruary 27,  1869,  p.  345;  December  12,  1871,  p.  59;  March, 
1875,  p.  48.  The  fact  that  no  such  corporation  was  ever 
organized  and  that  the  charter  was  not  accepted  is  one 
aliunde  all  these  statutes,  and  should  have  been  pleaded  in 
abatement,  if  relied  on  to  defeat  the  jurisdiction.  2  Abb. 
Pr.  55;  Conk.  Tr.  355;  De  Sohry  v.  Nicholson,  3  Wall.  423; 
Conrad  v.  Atlantic  Ina,  Co.,  1  Pet.  386;  Shepherds.  Cfraves, 
14  How.  506;  Wickliff  v.  Owings,  17  How.  47;  Jones  v. 
League^  18  How.  76;  Philadelphia,  W.  <6  B.  R.  R,  v.  Quig- 
ley^  21  How.  202,  214.  The  filing  of  an  answer,  and  per- 
haps the  demurrer  itself  waived  it;  the  demurrer  being  for 
want  of  equity  as  well  as  to  the  jurisdiction.  See  Jones  v. 
Andrews,  supra.  The  reservation  in  the  answer  of  the 
question  of  jurisdiction,  does  not  avoid  the  effect  ot  filing  it 
as  a  waiver   of  jurisdiction   and   a   voluntary  appearance. 
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When  the  want  of  jurisdiction  appears  by  the  bill,  it  may 
be  raised  by  demurrer,  otherwise,  it  must  be  by  plea  in 
abatement,  averring  the  facts  relied  on.  It  cannot  be  taken 
by  answer.  It  is  not  like  the  case  of  an  entire  want  of 
jurisdiction  of  the  person  or  subject  matter,  which  may  be 
taken  advantage  of  at  any  time.  Here  the  court  can  by 
voluntary  appearance  acquire  jurisdiction;  and  here  the 
record  shows  a  case  of  jurisdiction  on  its  face.  We  have 
considered  this  question  as  if  it  were  properly  presented  on 
the  final  hearing;  but  it  is  by  no  means  clear  that  the  ruling 
heretofore  made,  on  this  demurrer,  belongs  to  that  class  of 
interlocutory  orders,  which  may  be  reviewed  and  set  aside 
on  the  hearing.  The  decree  overruling  the  demurrer,  does 
not  grant  leave  to  rely  on  it  at  the  hearing,  or  to  take  the 
objection  by  answer,  and  this  would  be,  perhaps,  the  only 
method  of  avoiding  the  necessity  of  a  plea  in  abatement,  if 
it  could  be  done  at  all. 

Again,  we  may  acquire  jurisdiction  under  the  act  of 
Jnne  1,  1872,  Rev.  Stat.,  §  738,  by  reason  of  the  prop- 
erty of  this  coi'poration  situated  within  the  district  and 
conveyed  by  the  mortgage;  and,  all  that  has  been  said 
by  us  on  the  subject  of  acquiring  jurisdiction  by  volun- 
tary appearance  under  the  act  of  February  28,  1839,  Rev. 
Stat.,  §  737,  applies  as  well  to  this  section.  And  it  is  obvi- 
ous from  the  reading  of  the  statute  that  this  jurisdiction  is 
not  limited  to  the  property  within  this  district,  as  is  claimed 
by  counsel,  in  any  case  where  there  is  a  voluntary  appear- 
ance. It  is  only  where  there  is  a  decree  ^^ioithout  appear- 
ance^^ that  the  jurisdiction  is  so  limited.  The  act  of  March 
3,  1875,  18  Stat.  470,  for  the  first  time  in  terms  confers 
jurisdiction  to  the  full  extent  of  the  judicial  power  conferred 
by  the  Constitution;  but  it  will  be  found  that  the  courts  had 
already  by  construction  of  the  acts  of  1789  and  subsequent 
acts,  extended  the  jurisdiction  to  the  utmost  limits  mentioned 
in  the  last  act  upon  the  subject.     It  is  not  therefore  neces- 
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sary  to  consider  the  questiou,  whether  the  act  of  1875  can 
confer  jurisdiction  of  a  suit  brought  prior  to  the  act  itself 
and  which  was  pending  at  its  passage. 

I  fully  concur  wjth  the  opinion  of  the  learned  circuit 
judge  of  the  seventh  circuit  in  the  case  of  the  Wilson 
Packing  Co.  v.  HunteVy  11  Chicago  Leg.  News,  207,  that  in 
the  purview  of  these  acts  of  Congress  a  defendant  corpora- 
tion "  is  found"  within  this  district  whenever  it  does  business 
here  by  authority  of  law,  and  that  the  license  to  carry  on 
business  implies  an  obligation  to  submit  to  the  jurisdiction 
of  the  courts  of  the  State  in  which  the  license  is  granted. 
The  Supreme  Court  have  held  that  such  a  condition  may  be 
attached  to  the  license,  and  the  Federal  Courts  acquire  juris- 
diction as  well  as  the  State  Courts.  Ex  parte  Schollenherger^ 
96  0.  8.  369.  We  have  no  general  statute  in  Tennessee 
I'equiring  foreign  corporations  doing  business  here  to  sub- 
rait  to  the  service  of  process,  although  there  is  such  require- 
ment as  to  foi-eign  insurance  companies.  Code,  §  1500.  But 
the  legislation  of  this  State  in  reference  to  this  company  cer- 
tainly authorizes  it  to  own  and  operate  its  railroad  within 
this  State  and  within  this  Federal  district.  It  does  ow)i  and, 
the  proof  shows,  has  graded  its  road  either  wholly  or  partly 
within  the  idistrict.  It  kept  its  principal  offices •  here,  and 
acted  in  all  respects  as  if  it  were  a  Tennessee  corporation. 
Now,  whether  it  was  or  not,  cannot  affect  the  question  of 
our  jurisdiction.  It  may  be  fairly  inferred  or  implied  from 
the  legislation  that  the  company  was  to  be  suable  here  in  our 
courts,  if  the  benefits  conferred  were  accepted  as  they  have 
been.  It  is  not  necessary  that  the  law  should  especially  pro- 
vide that  the  company  should  agree  to  submit  to  the  juris- 
diction of  the  courts  in  this  State.  This  is  perhaps  all  that 
was  intended  to  be  decided  in  the  case  of  the  Railroad  Co. 
V.  Harris^  12  Wall.  65,  81.  An  act  of  Congress  authorized 
process  against  foreign  corporations  to  be  served  on  an  agent 
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in  the  District  of  Columbia,  but  it  did  not  attach  any  con- 
dition of  this  kind  to  the  legislation  granting  the  license, 
but  it  was  implied  from  the  legislation. 

More  than  this,  we  hold  that  it  was  not  necessary  to  have  a  sep- 
arate organization  in  Tennessee  in  order  to  make  this  a  Tennes- 
see corporation.  We  doubt  if  such  was  ever  the  intention  of 
the  Legislature;  but  whether  it  was  or  not,  it  was,  in  the  prog- 
ress of  the  legislation,  manifestly  changed  into  a  purpose  to 
adopt  the  Mississippi  organization  as  a  Tennessee  corporation. 
When  this  is  done  no  separate  organization  is  necessary  to 
give  the  company  a  residence  in  Tennessee,  certainly  none  is 
necessary  to  make  it  suable  here.  Iq  the  case  of  the  Rail- 
road Co.  V.  Harris^  12  Wall.  65,  the  legislation  of  Virginia 
and  of  the  District  of  Columbia  by  Congress  was  held  only 
to  license  a  Maryland  corporation,  and  not  to  create  a  Vir- 
ginia or  District  of  Columbia  corporation.  Wliether  the 
particular  legislation  does  the  one  or  the  other  was  said  to 
be  "always  a  question  of  legislative  intent,"  p.  83.  In  the 
case  of  the  Ohio  <&  Miss.  R.  R.  Co.  v.  Wheeler,  1  Black, 
286,  an  Indiana  corporation,  licensed  by  Ohio,  sued  a  citizen 
of  Indiana  in  a  Federal  Court  of  Indiana,  which  was  held 
to  be  inadmissible.  In  the  Railway  Co.  v.  Whitton,  13 
Wall.  270,  it  does  not  clearly  appear  what  the  legislation  of 
Illinois  was,  but  it  seems  to  have  been  taken  for  granted 
that  it  was  of  such  a  character  as  to  make  it  an  Illinois  cor- 
poration. Yet  a  citizen  of  Illinois  could  sue  it  in  the  Fed- 
eml  Court  of  Wisconsin,  because  it  was  a  citizen  of  that 
State,  being  also  a  Wisconsin  corporation;  and  there  could 
not  be  a  corporation  or  citizen  of  any  other  State,  p.  83. 

In  Mnller  v.  Dows^  94  U.  S.  444,  the  corporations  were 
chartered  separately  in  Missouri  and  Iowa  and  subsequently 
consolidated  under  the  laws  of  both  States;  and  it  was  held 
to  be  a  separate  corporation  in  each  for  the  purposes  of  juris- 
diction.    In  the  case  of  Williafna  v.  R.  R.  Co.y  3  Dill.  267, 
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the  defendant  was  held  to  be  a  Kansas  corporation,  and  that 
it  was  not  by  the  Missouri  legislation  made  a  corporation  of 
that  State.  The  acts  of  the  Missouri  Legislature  are  not 
shown  by  the  report.  From  these  cases  and  others  it  appears 
that  it  depends  upon  the  intention  of  the  Legislature  in 
.  Tennessee  whether  this  corporation  is  a  Tennessee  corpora- 
tion, or  only  the  corporation  of  another  State,  licensed  to 
operate  within  this  State.  In  creating  a  Tennessee  corpora- 
tion, it  might  select  as  corporators  citizens  of  the  State  or 
other  States,  or  of  both  or  any  number  of  States,  or  it  might 
incorporate  the  same  citizens  as  were  incorporated  by  the 
other  States,  and  give  the  same  powers,  privileges,  etc. ;  or 
it  might  only  license  the  foreign  corporation  to  do  business 
here  as  a  foreign  corporation.  We  think  on  a  careful  read- 
ing of  the  whole  legislation  that  it  was  intended  to  adopt 
the  corporation  of  Mississippi  as  a  Tennessee  corporation, 
and  that  while  no  separate  organization  was  required,  yet  for 
the  purpose  of  jurisdiction,  a  separate  corporation  w^as,  in 
fact,  created  with  its  status  fixed  as  a  Tennessee  corporation; 
and  for  all  purpose^  it  was  intended  to  consolidate  them  to 
the  only  extent  which  can  be  done  under  our  system.  There- 
fore, the  averment  of  the  bill  that  the  defendant  was  a  cor- 
poration, created  by  the  laws  of  Tennessee,  is  strictly  true. 
But  in  the  face  of  that  averment,  if  it  appear  otherwise  by 
the  pleadings,  as  it  does  here;  if  the  defendant's  counsel  is 
Correct  in  his  construction  of  the  legislation  that  the  corpora- 
tion is  only  a  citizen  of  Mississippi  or  Alabama  or  both,  the 
jurisdiction  can  still  be  supported,  notwithstanding  the 
defective  averment,  if  we  are  correct  in  the  positions  we 
have  assumed  on  that  subject.  Muller  v.  Dows^  supra. 
The  plaintiff,  being  a  citizen  of  Kentucky,  could  sue  in  the 
Federal  Courts  of  either  State,  and  our  jurisdiction  is 
established. 

It  is  not  necessary  to  consider  what  the  effect  of  the  con- 
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solidation  is  as  to  the  entity  of  this  corporation,  whether  it 
is  a  compact  whole  or  composed  of  three  or  two  parts, 
broken  by  State  lines;  because,  as  we  have  endeavored  to 
show,  in  any  view  we  can  take  of  the  facts,  we  have  juris- 
diction to  foreclose  this  mortgage,  so  far  as  the  parties  to  the 
suit  are  considered  in  their  relation  as  citizens  to  each  other. 

Nor  is  it  necessary  to  consider  this  question  in  reference 
to  the  property  sought  to  be  foreclosed  by  decree  of  sale. 
The  case  of  Muller  v.  Dow8^  eupra^  settles  the  law  to  be 
that  our  decree,  if  given,  may  include  the  whole  property  in 
all  three  of  the  States  where  there  has  been  a  consolidation, 
as  in  this  case.     Copeland  v.  Railroad  Co.^,  3  Woods,  651. 

The  next  point  to  be  considered  as  to  the  jurisdiction  is 
the  allegation,  made  in  the  pleadings,  that  this  suit  is  collu- 
sive. It  is  said  Luke  P.  Blackburn  is  not  the  real  owner 
of  the  bonds  sued  on  by  him,  but  that  they  were  only  trans- 
ferred to  him  to  give  this  court  jurisdiction,  and  really 
belong  to  N.  B.  Forrest,  or  his  estate;  he  having  died  pend- 
ing the  suit,  and  he  being  a  citizen  of  Tennessee.  There  is 
no  proof  of  this  collusive  arrangement.  It  may  be  that 
Forrest  sold  the  bonds  to  Blackburn  for  the  very  purpose 
of  enabling  him  to  bring  this  suit,  but  that  cannot  defeat 
the  jurisdiction.  It  is  neither  wrong  to  entertain  such  a 
motive  nor  to  carry  it  out,  and  certainly  not  fraudulent 
The  act  of  March  3, 1875,  18  Stat.  472,  does  not  avoid  a  suit 
because  of  such  a  motive.  It  refers  only  to  simulated  and 
unreal  controversies;  that  is,  controversies  between  citizens 
of  the  same  State,  falsely  set  up  as  being  citizens  of  different 
States.  Barney  v.  Baltimore  City^  6  Wall.  280;  Smith  v. 
Keniochen^  7  How.  198;  McDonald  v.  Smalley^  1  Pot 
620;  Osborne  v.  Brooklyn  B.  JS.,  5  Blatch.  360;  Jfeichy  v. 
Oregon  Cent,  R.  i?.,  1  Sawy.  65;  Briggs  v.  Freiich^  2  Sum- 
ner, 252;  WiUes  v.  Newberry^  4  McLean,  226;  Starilrtg  v. 
Hawkes^  5  Id.  318.     It  can  make  no  difference  where  the 
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suit  is  brought,  the  law  is,  or  should  be,  the  same  in  all 
courts.  But  if  it  be  different,  the  real  parties  to  the  con- 
troversy have  a  right  to  select  the  forum  in  which  to  sue. 
Of'  course,  Blackburn  cannot  sue  on  bonds  belonging  to 
Forrest,  whether  it  is  treated  as  a  question  of  jurisdiction 
colUisively  obtained,  or  a  question  of  title  of  the  plaintiff. 
The  only  fact  relied  on  to  sustain  this  allegation  of  want  of 
title  in  the  j^laintiff,  is  that  he  gave  Grab  Orchard  salt  stock 
for  the  bonds,  and  it  is  said  the  stock  was  valueless.  It  does 
not  appear  to  have  been  bo  in  the  minds  of  these  parties; 
and  it  was  a  good  consideration  if  they  thought  it  valuable. 
'  It  is  said,  the  charter  did  not  authorize  the  purchase  of 
Crab  Orchard  salts  stock  by  its  president.  There  is  no  proof 
that  these  bonds,  sold  to  Blackburn,  belonged  to  the  com- 
pany, as  is  assumed  in  the  argument.  It  seems  Forrest 
owned  some  of  the  bonds,  and  those  he  sold  may  have  been 
his  own,  and  in  the  absence  of  proof,  will  be  taken  to  be  so. 
It  appears,  by  the  proof,  that  this  corporation,  before  issu- 
ing these  bonds,  entered  into  a  contract  to  purchase,  with 
some  of  the  bonds,  certain  large  quantities  pf  what  are  said 
to  be  ^'stoamp  lands^^  in  the  State  of  Mississippi;  and  some 
of  the  defendants,  who  are  directors  in  the  corporation,  were 
vendors  of  the  lands,  and  are  now  holders  of  the  bonds. 
This  transaction  is  said  to  be  fraudulent  and  collusive,  made 
for  the  purpose  of  working  off  worthless  lands  in  return  for 
valuable  bonds  secured  by  this  mortgage.  There  is  no  proof 
of  this  whatever.  There  is  not  even  a  syllable  of  proof  taken 
as  to  the  value  of  the  lands,  and  we  are  asked  to  base  a  find- 
ing that  they  are  valueless  on  an  inference  that  they  are  so 
from  the  fact  that  they  are  denominated  << swamp  lands"  and 
have  been  forfeited  for  taxes,  and  that  some  of  the  directors 
were  the  owners  of  some  of  the  lands.  If  this  transaction 
were  fi^udulent,  it  could  have  been  proven  to  be  so;  and  we 
do  not  feel  authorized  to  infer  it  without  proof. 
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It  is  true  the  conrts  scrntiDize  very  closely,  and  sometimes 
with  saspicion  the  dealings  of  the  officers  of  a  corporation 
with  it.  But  still,  fraad  is  never  inferred  from  the  mere 
snspicion  itself.  There  mast  be  proof  of  it,  as  in  other 
cases. 

It  seems  a  fair  inference,  from  the  proof,  that  these  lands 
were  pnrchased  and  included  in  the  mortgage  with  a  view  of 
thereby  strengthening  the  security  and  as  an  auxiliary  means 
of  floating  the  whole  issue  of  bonds  on  the  market.  The 
scheme  failed,  as  many  snch  do;  but  it  is  not  fair  to  treat  it 
as  a  fraud  upon  the  stockholders  because  it  did  fail.  Many 
other  railroad  enterprises  failed  about  this  time  from  general 
causes,  and  it  may  be  this  did  also.  !N either  can  the  com- 
pany refuse  to  pay  these  bonds,  which  it  gave  for  the  lands, 
because  of  the  failure  to  float  the  entire  loan  in  the  money 
markets  of  the  world.  It  took  the  risk  of  the  transaction, 
and  in  the  absence  of  any  fraud  the  contract  must  be  en- 
forced. There  is  nothing  in  any  of  the  charters,  or  acts  of 
the  several  legislatures  under  which  the  company  acted, 
restricting  its  powers  or  prohibiting  this  transaction.  In 
the  absence  of  such  restriction,  there  is  no  doubt  of  the 
power  of  a  railroad  corporation  to  take  and  hold  real  estate; 
and  one  of  the  most  useful  methods  of  building  railroads  is 
by  grants  of  lands,  or  subscriptions  of  them  to  the  capital 
property,  to  be  utilized  by  sale  or  mortgage,  or  otherwise,  as 
the  interests  of  the  company  may  require.  It  is  true  the 
money  raised  by  the  bonds  was  required  by  the  covenants 
of  the  mortgage  to  be  used  in  the  construction  of  the  road, 
and  the  object  of  purchasing  these  lands  may  have  been  to 
so  use  them  as  to  convert  them  into  money  for  that  purpose. 
It  is  to  be  observed  that  the  mortgage  itself  includes  these 
lands  and  provides  for  utilizing  them.  If  this  scheme  had 
been  successful,  no  one  would  say  that  the  using  of  a  com- 
paratively few   thousands   of  the  bonds   in  buying   lands. 
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which  added  strength  to  the  security  given  for  the  large* 
loans  provided  to  build' the  road,*  would  not  have  been  spent 
in  its  construction.  Of  the  $4,250,000  of  bonds,  only 
$184,000  were  used  in  the  purchase  of  these  lands.  The 
same  may  be  said  about  the  salaries  of  the  officers.  The 
company  might  pay  its  officers  out  of  the  construction  fund 
as  a  necessary  expense  incurred  in  the  construction.  The 
salaries  may  have  been  large,,  perhaps  were  too  large,  but 
that  is  no  defense  against  the  bonds  paid  out  for  them. 
And,  here  it  may  be  said  that  if  the  purpose  was  to  attack 
this  land  transaction  as  fraudulent,  and  the  payment  of  these 
salaries  as  fraudulent,  there  should  have  been  filed  an  original 
or  cross-bill  for  the  purposes  of  rescision,  specifically  charging 
the  facts  constituting  the  fraud  and  presenting  the  issues 
directly  for  adjudication.  General  charges  of  this  kind,  in 
an  answer  against  co-defendants  and  bondholders  proving 
their  claims  in  a  foreclosure  suit,  will  not  do.  The  plaintiff 
here  is  not  shown  to  have  had  anything  to  do  with  these 
matters.  Some  mode  must  be  adopted  of  making  the  issue 
with  each  bondholder  as  he  comes  up,  where  the  particular 
transaction  under  which  he  claims,  is  attacked  as  fraudulent. 
There  is  nothing  in  the  proof  to  show  that  the  plaintiff,  Luke 
P.  Blackburn,  got  a  bond  paid  out  for  land  or  given  for 
salaries.  His  may  have  been  of  those  paid  out  for  construc- 
tion of  the  road.  We  cannot  infer,  because  he  got  it  of 
Forrest,  that  it  was  of  those  paid  to  him  for  his  salary.  We 
have  been  asked  to  embody  into  a  judgment  the  suspicion  of 
bad  faith,  entertained  by  those  now  representing  the  com- 
pany, against  those,  who  formerly  represented  it,  without  any 
direct  proof  on  the  subject  and  on  very  general  charges  of 
fraud.  We  are  asked  to  assume  that  <<swajnp  lands"  and 
"Crab  Orchard  Salts  Stock"  are  valueless,  without  any  testi- 
mony as  to  their  real  value;  to  assume  that  Blackburn's  bonds 
are  of.  those,  alleged  to  be  fraudulently  issued,  and  so  of  the 
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other  allegationB  of  fraud.  Too  mnch  has  been  left  to  infer* 
ence  in  the  matter  of  proving  these  charges  of  fraud  to  en- 
able a  court  to  say  that  they  are  true.  The  land  transaction 
seems  to  have  been  ratified,  or  attempted  to  be  ratified,  by 
special  legislation  which  was  designed  to  further  the  scheme. 
We  think  the  powers  of  the  company  to  mortgage  its  prop- 
erty included  a  power  to  mortgage  its  franchises.  There  is 
no  restriction  on  the  subject  and  much  in  the  legislation, 
which  indicates  an  intention  to  include  a  power  to  mortgage 
franchises  as  well  as  other  *  property.  The  mortgage  does 
include  the  franchises;  and  it  is  not  for  the  company  to  now 
deny  its  po^er  in  this  respect  The  incidental  power  to 
hold  real  estate  and  to  mortgage  franchises,  is  adequate  un- 
less specially  limited  by  legislation.  Field  Corp.  §  52; 
Planters^  Bank  v.  Sharpj  6  How.  332;  2  Redf.  on  Railways, 
462;  Wilson  v.  Gaines^  Tenn.  Sup.  Ot.,  1  Memphis  Law  J. 
171,  175. 

The  plaintiff  seems  to  have  purchased  a  bond  of  Forrest, 
but,  in  the  absence  of  proof,  we  cannot  say  that  it  was  of  the 
tainted  bonds,  if  any  were  tainted.  It  may  be  that  his  be- 
longed to  the  $16,000  issued  for  construction  purposes.  In 
the  absence  of  proof,  we  must  assume  that  he  was  an  innocent 
holder,  and  therefore  it  is  not  necessary  to  consider  the  ques- 
tion, whether  taking  a  bond  after  a  coupon  is  due  charges 
him  with  notice.  This  question  would  only  arise,  if  it  were 
proved  that  his  bond  was  of  those  that  were  issued  for  the 
lands  or  the  salaries.  The  company  cannot  take  advantage 
of  the  unauthorized  use  of  the  bonds  by  its  agents  in  viola- 
tion of  their  instructions  to  use  them  only  in  construction 
of  the  road  without  proof,  showing  that  the  holder  had  notice 
that  they  were  s(>  issued.  Nothing  must  be  left  to  inference 
in  determining  this  question ;  but  the  facts  constituting  the 
notice  must  be  proved. 

By  the  answer  and  by  an  amendment  to  the  answer,  filed 
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since  the  canse  came  on  for  hearing,  certain  proceedings  in 
the  State  Courts  of  Alabama  are  set  np  as  a  defense  to  the 
bill  in  this  case.  Technical  objections  to  the  consideration 
of  the  transcripts,  filed  as  evidence,  are  made,  and  in  strict- 
ness thej  shonld  not  be  heard  in  evidence;  but  we  have, 
nevertheless,  looked  carefully  into  the  matter;  considered  the 
nature  of  the  defense  set  np,  and  feel  inclined  to  dispose  of 
it  rather  on  the  merits  than  the  exceptions  taken  to  the 
irregular  mode  of  its  introduction  in  the  record.  All  these 
proceedings  were  taken  in  the  courts  of  Alabama  subse- 
quentVy  to  the  filing  of  the  bill  in  this  case.  It  seems  that 
one  May  had  a  judgme;it  against  the  road,  whether  the  Ala- 
bama corporation  or  the  consolidated  corporation  does  not 
appear — nor  is  it  material — for  the  sum  of  $76.70,  upon 
which  he  had  a  nulla  bona  return.  He  filed  a  bill  in  the 
State  Chancery  Court  to  marshal  the  assets  of  the  company, 
and  to  satisfy  his  judgment  and  all  proper  claims  against  the 
company  in  favor  of  other  creditors,  in  whose  behalf  as  well 
as  his  own,  he  filed  the  bill.  By  this  bill  he  attacked  the 
bonds  and  mortgage  sued  on  in  this  case;  denied  the  legal 
existence  of  the  consolidated  company,  and  set  np  very  much 
the  same  defense  against  them  as  is  set  up  by  the  answer  in 
this  case.  He  also  attacked  by  the  bill  the  bonds  of  the  Ala- 
bama corporation,  indorsed  by  the  State  of  Alabama,  and 
which  were  claimed  as  a  prior  lien  on  the  Alabama  portion 
of  the  road  which  seems  to  be  completed,  equipped  and  in 
full  operation  for  a  distance  of  some  forty-five  miles.  This 
lien  in  behalf  of  the  State  of  Alabama  seems  to  have  bec/a 
recognized  by  the  mortgage  sued  on  in  the  case  in  this  court, 
but  its  validity  is  denied  by  this  bill  of  May  in  the  equity  court 
of  PeiTy  county,  Alabama.  The  bill  prays  for  the  appointment 
of  a  receiver  for  a  sale  of  the  road  and  a  general  administration 
of  the  assets.  At  the  very  time  of  the  filing  of  this  bill, 
and  on  the  very  day,  one  Porter  King,  who  is  president  of 
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.the  defendant  company,  residing  in  Alabama,  appeared  by 
his  answer;  substantially  admitted  the  equities  for  the  ap- 
pointment of  a  receiver;  waived  notice,  and  a  receiver  was 
immediately  appointed  and  put  in  possession  of  the  Alabama 
portion  of  the  road.  This  was  done  pending  a  motion  in 
the  case  now  at  bar  for  a  receiver,  who  was  subsequently 
appointed  by  the  late  Circuit  Judge  Emmons,  aud  to  whom 
the  defendant  company  by  his  order  conveyed  all  its  prop- 
erty included  in  the  mortgage. 

It  is  manifest  that  this  Alabama  proceeding  was  taken  to 
overreach  the  jurisdiction  of  this  court  and  defeat  the  effect 
of  the  proceedings  here.  It  also  appears  that  one  Ludding- 
ton  subsequently  filed  his  bill  in  the  Chancery  Court  of  Ala- 
bama, claiming  to  own  some  of  the  bonds  indorsed  by  the 
State  of  Alabama,  and  asking  to  be  subrogated  to  the  lien 
of  the  State  of  Alabama  for  the  bonds  he  held.  By  an  order 
of  the  court  the  receivership  in  the  May  bill  was  extended 
to  the  Luddington  bill,  and  the  cause  went  to  a  decree  of 
sale,  recognizing  the  validity  of  the  lien  in  favor  of  the  State 
of  Alabama  and  siibrogating  the  bondholders  to  the  lien. 
The  road  in  Alabama  was  sold  under  the  decree,  and  Cren- 
shaw and  others  became  the  purchasers  August  12,  1878, 
and  the  sale  was  confirmed  to  them. 

This  decree  and  these  proceedings  are  now  set  up  in  this 
court,  not  by  the  purchasers,  who  are  not  parties  to  this  suit, 
but  by  the  defendant  company,  as  a  defense  against  a  fore- 
closure here. 

It  is  manifest  that  the  defendant  cannot  make  such  a  de- 
fense. It  has  no  interest  in  it,  and  cannot  plead  title  out- 
standing in  an  adverse  claimant  as  a  defense  to  a  suit  upon 
other  contracts  it  has  made. 

But  aside  from  this,  these  proceedings  in  Alabama  were  all 
taken  after  the  bill  filed  here  and  pending  the  litigation.  If 
in  the  race  of  diligence  to  get  possession  of  the  property,  by 
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collasion  of  the  defendant,  or  otherwise,  creditors  appealing 
to  another  jarisdiction,  have  been  satisfied,  the   defendant 
company  has  no  right  to  complain.    Whether  the  proceedings, 
taken  there,  are  binding  on  creditors,  who  liad,  before  they 
were  commenced,  taken  proceedings  here  to  enforce   their 
lien,  is  a  question  we  are  not  called  on  to  decide.     It  is  cer- 
tain that  the  jurisdiction  of  this  court  cannot  be  ousted  by 
subsequent  proceedings  taken  in  another  forum,  and  such 
subsequent  proceedings  are  not  an  obstacle  to  a  decree  in  the 
court  which  first  acquires  jurisdiction.     The  general  rule  is 
that  the  court,  whiish  first  acquires  jurisdiction,  is  the  one  to 
which  all  parties  claiming  an  interest  in  the  property,  sought 
to  be  foreclosed,  must  resort  to  settle  their  conflicting  claims. 
Whether  there  be  circumstances  which  relieve  the  creditors 
proceeding  in  Alabama  from  the  effects  of  this  rnle;  whether 
they  might  proceed  there  and  acquire  a  title  which  is  para- 
mount to  that  claimed  by  the  plaintiff  in  this  suit,  is  not 
properly  now  before  us;  nor  can  we  undertake,  in  the  condi- 
tion of  this  record  and  with  only  the  parties  now  here,  to 
determine  who  will  have  the  better  title — the  Alabama  pur- 
chasers or  the  purchasers  under  any  decree  made  here.     All 
we  determine  is  that  no  subsequent  proceedings  in  Alabama 
can  interfere  with  the  proceedings  here.     We  do  not  under- 
'   stand  that  actnal  manual  possession  of  the  mortgaged  prop- 
erty, by  a  receiver  or  otherwise,  is  necessary  to  give  a  court 
of  equity  jurisdiction  to  forelose  the  mortgage.     A  receiver 
has  been  appointed  here,  and  a  deed  has  been  made  convey- 
ing the  property  to  him.     Whether  he  ever  took  possession 
or  not  is  immaterial;  nor  do  we  deem  it  material  whether  he 
got  paramount  title  by  the  deed.     The  jurisdiction  over  the 
corporation  has  been  acquired,  jurisdiction  over  the  trustees 
in  the  mortgage  has  been  acquired,  and  we  have  jurisdiction 
to  foreclose  by  sale  all  the  property,  included  in  the  mortgage, 
to  satisfy  the  claims  of  all  creditors  coming  into  this  suit. 
85 
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Certainly,  the  defendant  company  cannot  defeat  the  right  to 
a  foreclosure  by  alleging  that  some  one  else  may  be  injured 
by  the  sale  we  make,  casting  a  clond  upon  his  title. 

Let  there  be  a  decree  in  the  usual  form  to  foreclose  the 
mortgage. 


UNITED   STATES  v.  COPPERSMITH. 

CiBOtJTT   Court — Western    District   of  Tennesseb — 

January  31,  1880 

What  is  Felony— Challenge  Febemftort — Utterino  and  Pass. 
ING  CJouNTERFEiT  MoifBY.-— According  to  Sec.  819,  Rev.  Stat,  "When the 
offense  charged  is  treason  or  a  capital  offense,  the  defendant  shall  be  en- 
titled to  twenty,  and  the  United  States  to  five  peremptory  challenges- 
On  the  trial  of  any  other  felony  the  defendant  shall  be  entitled  to  ten  and 
the  United  States  to  three  peremptory  challenges ;  and  in  all  other  cases, 
civil  and  criminal,  each  party  shall  be  entitled  to  three  peremptory  chal- 
lenges.'* The  indictment  was  for  making,  utterins:  and  passing  counter- 
feit money.  Held,  that  this  was  not  a  felony  wiUiin  the  meaning  of  the 
above  section. 

W.  W.  Mtirrayj  Dist.  Att'y,  and  J.  B.  Clough^  Ass't 
Dist.  Att'y,  for  the  United  States. 

George  Qantty  for  defendant 

Hammond,  J. — The  defendant,  being  on  trial  for  counter- 
feiting the  coin  of  the  United  States,  has  peremptorily  chal- 
lenged three  of  the  jurors  tendered  to  him,  and  daifbs  the 
right  to  challenge  another,  and  any  number  to  the  extent  of 
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ten,  under  Sec.  819  of  the  Revised  Statutes.  He  insists 
that  the  offense  of  making  counterfeit  coin  is  a  felony  at 
common  law,  and  therefore  a  felony  in  the  purview  of  that 
section;  he  also  insists  that  being  punishable  by  imprison- 
ment at  hard  labor,  which  necessarily  implies  confinement 
in  a  penitentiary,  it  is  a  felony  according  to  the  ordinary 
acceptation  of  the  term  in  American  law;  that  Congress 
used  the  term  in  that  sense  in  this  statute,  and  did  not 
intend  to  indicate  capital  offenses  already  provided  for  by 
the  same  section  of  the  Bevised  Statutes. 

Sec.  819,  above  referred  to,  is  as  follows:  "When  the 
offense  charged  is  treason  or  a  capital  offense,  the  defendant 
shall  be  entitled  to  twenty  and  the  United  States  to  five  per- 
emptory challenges.  On  the  trial  of  any  other  felony,  the 
defendant  shall  be  entitled  to  ten  and  the  United  States  to 
three  peremptory  challenges,  and  in  all  other  cases,  civil  and 
criminal,  each  party  shall  be  entitled  to  three  peremptory 
challenges,"  etc. 

It  is  apparent  that  it  was  here  intended  to  designate  by 
the  term  "any  other  felony,"  other  offenses  than  capital 
offenses,  for  they  are  otherwise  specially  provided  for  by  this 
section. 

Prior  to  legislation  by  Congress  this  matter  of  peremp- 
tory challenges  in  the  Federal  Courts  was  in  some  confusion 
until  the  Supreme  Conrt  declared  that  they  might,  by  rule, 
adopt  the  State  practice.  United  States  v.  Shackleford^  18 
How.  588;  United  States  v.  Douglass,  2  Blatchf.  207; 
United  States  v.  Reedy  Id.  435,  447,  and  note;  United 
States  V.  Cottinghamy  Id.  ^70;  United  States  v.  TallTnany 
10  Blatchf.  21;   United  States  v.  Devlin,  6  Blatchf.  71. 

When  we  could  resort  to  the  State  practice  it  was  generally 
found  that  legislation  had  accurately  regulated  the  right  of 
challenge  by  distinctly  classifying  offenses  with  such  statu- 
tory definitions  as  left  no  room  for  doubt.     But  since  Con- 
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gress  lias  legislated  we  can  no  longer  look  to  the  State  laws 
for  guidance,  nor  to  the  common  law,  but  only  to  the  acts 
of  Congress  themselves,  which,  unfortunately,  have  only 
increased  the  confusion  by  the  use  of  an  indefinite  term.  I 
am  not  advised  of  any  reported  case  construing  this  section, 
nor  of  the  practice  in  regard  to  it,  except  that  it  is  said  at 
the  bar  that  heretofore  in  this  district  ten  challenges  have 
not  been  allowed  in  any  case  where  the  offense  charged  was 
not,  by  the  statute  creating  it,  declared  to  be  a  felony.  The 
first  act  of  Congress,  passed  March  3,  1865,  (13  St.  500,) 
after  providing  for  treason  and  capital  offenses,  as  is  done  by 
this  section  819,  provided  that,  "on  the  trial  of  any  other 
offense  in  which  the  right  of  peremptory  challenge  now 
exists,  the  defendant  shall  be  entitled  to  ten  and  the  United 
States  to  two  peremptory  challenges."  The  criticism  of 
Judge  CoNKLiNG,  in  the  fifth  edition  of  his  Treatise,  page 
632,  on  this  act,  demonstrates  how  indefinite  were  the  terms 
used,  and  he  concludes  that  the  section  was  nugatory  as  to 
all  crimes  except  treason  and  capital  offenses;  because  the 
right  of  peremptory  challenge,  he  says,  only  exists  in  cases 
of  felony,  and  now  nothing  is  felony  except  capital  offenses. 
In  this  criticism  the  learned  district  judge  of  Oregon  seems 
to  concur,  for  he  also  declares  the  section  nugatory.  United 
States  V.  Randall^  1  Deady,  524,  548.  Yet,  strange  to  say, 
the  act  of  June  8,  1872,  (17  St.  282,)  substitutes  this  word 
felony  for  tiie  phrase  in  the  act  of  1865  which  was  thus  con- 
demned because  it  limited  the  right  of  peremptory  challenges 
to  cases  of  felony,  and  thereby  left  it  impossible  to  determine 
under  the  act  of  1865  to  what  oases  it  should  apply.  Per- 
haps a  proper  construction  of  the  act  of  March  3,  1865, 
taken  in  connection  with  the  law  as  it  then  stood  under  the  de- 
cision in  the  case  of  United  States  v.  Shaklefordj  supra^  and 
the  act  of  1840, 5  St.  394,  would  have  been  to  look  to  tlie  State 
practice  to  determine  in  what  cases  the  right  of  peremptory 
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challenge  "now  exists,"  and  to  allow  ten  challenges  in  all 
such  cases;  for  the  State  practice  then  furnished  not  only 
the  rale  ss  to  number,  but  the  rule  as  to  the  kind  of  offense 
in  which  the  right  of  peremptory  challenge  existed,  as  we 
have  already  seen.  There  would  have  been  some  certainty 
in  this,  but  now  there  is^no  other  course  but  to  determine  by 
the  common  law  what  Congress  meant  in  this  section  of  the 
Revised  Statutes  by  the  words  "any  other  felony."  If  Con- 
gress uses  a  common  law  term  in  defining  a  crime,  or  in  any 
statute,  we  must  look  to  the  common  law  for  a  definition  of 
the  term  used.  2  Abb.  Pr.  171;  Conk.  Treatise,  178,  (5th 
Ed.;)  United  States  v.  Palmer j  8  Wheat.  610;  United 
States  V.  Wilson,  Baldw.  78,  93;  United  States  v.  Barney ^ 
5  Blatchf.  294, 296;  United  States  v.  McCHll,  1  Wash.  463. 
The  Massachusetts  Code  commissioners,  many  years  ago,  in 
enumerating  felonies  within  the  provisions  of  their  code,  in 
a  note,  add  that  the  meaning  "of  the  word  'felony'  (as  by 
them  defined)  is  limited  to  the  use  of  the  word  in  this  code^ 
and  is  not  to  be  confounded  with  the  common-law  significa- 
tion of  the  same  term,  whatever  that  meaning  may  be^  for  it 
is  a  matter  of  no  little  difliculty  to  settle  it."  Eeport,  title, 
"Explanation  of  Terms  Cited;"  1  Hale's  P.  0.  (A.  D.  1847) 
575,  note. 

The  Supreme  Court  of  Alabama  said,  in  Harrison  v.  State^ 
55  Ala.  239,  241,  that  it  is  not  easy  to  determine  in  all  cases 
what  are  felonies  and  crimenes  falsi.  "To  predicate  of  an 
act,"  say  the  Supreme  Court  of  Ohio,  "  that  it  is  felonious, 
is  simply  to  assert  a  legal  conclusion  as  to  the  quality  of  the 
act;  and  unless  the  act  charged,  of  itself,  imports  a  felony,  it 
.is  not  made  so  by  the  application  of  this  epithet.  Indeed, 
the  term  felony  has  no  distinct  and  well-defined  meaning 
applicable  to  our  system  of  criminal  jurisprudence.-  In 
England  it  has  a  well-known  and  extensive  signification,  and 
comprises   every   species  of  crime  which  at  common   law 
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worked  a  forfeiture  of  goods  and  lands.  But  under  our 
criminal  code  the  word  'felonious/  although  occasionally 
used,  expresses  a  signification  no  less  vague  and  i  indefinite 
than  the  word  'criminal.'*'  Matthews  v.  State^  4  Ohio  St. 
539,  542.  In  the  constitution  of  Tennessee  the  words 
"criminal  charge"  are  held  to  be  synonymous  with  "crime," 
which  is  said  to  mean,  technically,  "felonious  offense.  Me- 
Grvunis  V.  State^  9  Humph.  43. 

The  term  "felony"  appears  to  have  been  long  used  to  sig- 
nify the  degree  or  class  of  crime  committed,  rather  than  the 
penal  consequences  of  the  forfeiture  occasioned  by  the  crime 
according  to  its  original  signification.  1  Archb.  Or.  PL  1, 
note;  Buss,  on  Crimes,  43. 

Capital  punishment  by  no  means  enters  into  the  true  defi- 
nition of  felony.  Strictly  speaking,  the  term  comprised 
every  species  of  crime  which  occasioned  at  common  law  the 
total  forfeiture  of  either  lands  or  goods,  or  both.  That  was 
the  only  test.  Felonies  by  common  law  are  such  as  either 
concern  the  taking  away  of  life,  or  concern  the  taking  away 
of  goods,  or  concern  the  habitation,  or  concern  the  obstruc- 
tion of  the  execution  of  justice  in  criminal  and  capital  causes, 
as  escapes,  rescues,  etc.  1  Hale's  P.  C.  411.  These  crimes 
were  of  such  enormity  that  the  common  law  punished  them 
by  forfeiture:  (1)  the  offender's  wife  lost  her  dower;  (2)  his 
children  became  base  and  ignoble  and  his  blood  corrupted; 
(3)  he  forfeited  his  goods  and  cliattels,  lands  and  tenements. 
The  superadded  punishment  was  either  capital  or  otherwise, 
according  to  the  degree  of  gnilt;  that  is,  the  turpitude  of  the 
offense.  There  were  felonies  not  punishable  with  death,  and 
on  the  other  hand  there  were  offe;^6es,  not  felonies,  which* 
were  so  punishable.  However,  the  idea  of  felony  was  so 
generally  connected  with  capital  punishment,  that,  errone- 
ously, it  came  to  be  understood  that  all  crimes  punishable 
with  death  were  felonies;  and  so,  if  a  statute  created  a  new 
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offense  and  declared  it  a  felony,  but  prescribed  no  punish- 
ment, by  implication  of  law  it  was  punishable  with  death. 
This  has  been  changed  by  statute,  and  now,  where  a  felony  is 
created  and  no  punishment  prescribed,  it  is  transportation 
for  seven  years,  or  imprisonment,  with  or  without  hard  labor, 
not  exceeding  two  years;  and  for  a  second  felony,  transporta- 
tion for  life.  7  and  8  Geo.  IV.  The  punishment  for  a 
misdemeanor  at  common  law  was  fine  or  imprisonment,  or 
both,  unlimited,  but  in  the  most  aggravated  cases  seldom  ex- 
ceeded two  years.  Tomlin's  Diet,  title,  "Felony;"  4  Black. 
Com.  94;  3  Inst.  43;  4  Bacon's  Abridg.,  title,  "Felony" 
and  title' "  Forfeiture ; "  Viner's  Abridg.,  title,  "  Forfeiture ; " 
1  Hale's  P.  C.  411,  574;  1  Archb.  Cr.  Pr.  1,  and  note,  and 
p.  185;  1  Russ.  on  Crimes,  42>1  Bish.  Cr.  Law,  §§  580-590; 
United  States  v.  Williams^  1  Cranch's  C.  C.  178 :  Adams  v. 
Barrett,  5  Ga.  404,  412;  State  v.  Dewer,  65  N.  C.  572; 
United  States  v.  Smithy  5  ^heat.  153,  159 ;  United  States 
V.  StaatSj  8  How.  41. 

Tested  by  the  common  law,  then,  this  term  has  no  very 
exact  and  determinate  meaning,  and  can  apply  to  no  cases  in 
this  country  except  treason,  where  limited  forfeiture  of  estate 
is  allowed.  But  technically  that  is  a  crime  of  a  higher  grade 
than  felony,  although  it  imports  also  felony.  If  it  be  con- 
ceded that  capital  punishment  imports  a  felony,  there  can  be 
none,  at  common  law,  except  capital  crimes.  But  that  test 
is  untechnical  and  founded  in  error.  It  does  not  always  ap- 
ply, and  it  is  as  arbitrary  to  say  that  a  crime  punished  capi- 
tally is  a  felony,  as  it  is  to  say  that  one  punished  by  impris- 
onment in  the  penitentiary  is  a  felony.  Our  ancestors  brought 
with  them  the  common-law  gradations  of  crime,  as  they 
stood  in  their  day,  and  although  they  organized  a  govern- 
ment which  is  wholly  destitute  of  a  criminal  common  law,  its 
influence  has  always  prevailed  to  produce  incongruities  aris- 
ing out  of  an  attempt,  even  when  creating  new  offenses,  un- 
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known  to  any  law  except  our  own  peculiar  syBtem,  to  keep 
up  its  gradations  of  cdme.  The  Supreme  Court,  in  the  case 
last  cited,  point  out  the  distinction,  between  the  nse  of  the 
word  "felony"  as  descriptive  of  an  offense,  and  as  descriptive 
of  the  punishment;  pronouuise  it  the  merest  technicality, 
and  hold  that  where  a  statute  creates  an  offense  and  declares 
it  a  felony  it  is  not  necessary  to  plead  a  felonious  intent 
Bouv.  Diet,  "Feloniously."  The  court  also  speak  of  "the 
moral  degradation  attaching  to  the  punishment  actually 
inflicted,"  and  intimate  that  it  is  about  all  that  is  left  to 
us  of  the  common-law  idea  of  felony.  There  is  just  as 
much  of  moral  degradation  in  an  offense  called  by  the 
statute-makers  a  misdemeanor,  if  punished  degradingly, 
as  if  with  the  same  character  of  punishment  they  call  it  a 
felony. 

In  American  law,  forfeiture  as  a  consequence  of  crime 
being  generally  abolished,  the ^ word  "felony"  has  lost  its 
original  and  characteristic  meaning,  and  it  is  rather  used  to 
denote  any  high  crime  punishable  by  death  or  imprisonment 
Burrill's  Diet,  title,  "Felony."  The  term  is  so  interwoven 
with  our  criminal  law  that  it  should  have  a  definition  appli- 
cable to  its  present  use;  and  this  notion  of  moral  degradation 
by  confinement  in  the  penitentiary  has  grown  into  a  general 
understanding  that  it  constitutes  any  offense  a  felony,  just 
as,  at  common  law,  the  idea  of  capital  punishment  became 
inseparably  connected  with  that  of  felony.  There  is,  there- 
fore,- much  force  in  the  suggestion  of  counsel  that  since  we 
cannot  define  this  word,  as  used  in  this  statute,  by  the  com- 
mon law,  it  must  be  understood  that  Congress  used  it  in  this 
modem  sense.  Because,  where  the  words  of  a  statute  con- 
strued technically  would  be  inoperative,  but  construed  accord- 
ing to  their  common  signification  would  have  a  reasonable 
operation,  the  courts  do  sometimes  adopt  the  latter  construc- 
tion.    Yet  it  will  be  found  that  this  modern  idea  of  felony 
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has  come  into  general  use  by  force  of  State  legislation  on  the 
subject,  so  far  as  it  is  legally  established.  From  a  very  early 
day,  and  as  a  necessity,  the  State  Legislatures  have  passed 
laws  defining  and  enumerating  felonies  as  those  crimes  pun- 
ishable by  confinement  in  the  penitentiary;  and  this  has 
come  to  be  the  law  in  nearly  every  State.  In  Tennessee  the 
law  of  1829  elaborately  enumerated  felonies,  and  punishes 
them  with  hard  labor  in  the  jail  or  penitentiary,  and  the  act 
of  1873,  chap.  57,  makes  all  crimes,  punishable  by  confine- 
ment in  the  penitentiary,  felonies,  and  so  defines  the  term. 
C.  &  N.  316;  Acts  1873,  p.  87.  We  have  no  such  legisla- 
tion by  Congress.  Section  5391  of  the  Ilevised  Statutes  is 
limited  to  offenses  committed  in  places  ceded  to  the  United 
States,  and  adopts  the«  State  law  as  to  such  offenses  if  not 
otherwise  provided  for;  and,  of  course,  in  such  cases,  if  the 
offense  is  a  felony  by  State  law,  it  becomes  a  felony  by  this 
section. 

There  is  no  uniformity  in  the  legislation  of  Congress  as  to 
the  punishment  of  criminal  offenses,  and  we  often  find  statu- 
tory misdemeanors  punished  more  severely  than  statutory 
felonies;  and  while  some  of  the  statutes  prescribe  hard  labor 
as  a  part  of  the  punishment,  when  necessarily  the  confine- 
ment must*  be  in  some  prison  where  it  can  be  so  enforced,  on 
the  other  hand,  the  simple  imprisonment  prescribed  may  be- 
come confinement  with  hard  labor  by  selecting  a  prison  where 
it  is  a  part  of  the  discipline;  so  that  we  often  find  prisoners 
convicted  of  the  same  offense,  and  sentenced  to  the  same 
punishment  undergoing,  in  fact,  different  punishments.  Ex 
parte  KarstendiclCj  93  TJ.  S.  396.  In  this  case  it  is  held 
that  it  is  not  the  intention  of  our  statutes  to  limit  confine- 
ment in  the  penitentiary  to  those  offenses  where  hard  labor 
is  imposed.  Kev.  Stat.  §  5539.  "We  find  it,  therefore,  im- 
practicable to  apply  any  such  test  as  that  prescribed  by  the 
State   legislation  above   mentioned,   as   the   legislation   of 
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Congress  now  stands,  to  the  determination  of  the  mean- 
ing of  the  word  "  felony*'  as  used  in  section  819  now  under 
consideration. 

But,  aside  from  this,  nothing  is  better  settled  than  that  we 
cannot  look  to  the  State  laws,  in  the  criminal  jurisprudence 
of  the  United  States,  for  the  characteristic  elements  which 
go  to  make  up  an  offense,  and  enter  into  it  as  a  part  of  its 
legal  stdtvs;  nor  to  the  common  law;  nor  even  to  the  char- 
acter of  the  punishment.  The  Federal  Courts  take  no  cog- 
nizance of  State  statutes  in  criminal  proceedings,  and  deduce 
no  criminal  jurisdiction  from  the  common  law,  which  has  no 
force,  directly  or  indirectly,  to  make  an  act  an  offense  not 
made  so  by  Congress;  though  in  all  matters  respecting  the 
accusation  and  trial  of  offenders,  not  otherwise  provided  for, 
we  are  referred  to  the  laws  and  usages  of  the  State  when  the 
judicial  system  was  organized.  1  Abb.  Pr.  197;  2  Abb.  Pr. 
171;  United  States  v.  Reid^  12  How.  361;  United  States 
V.  Lancaster^  2  McLean,  431;  United  States  v.  Peterson^  1 
Wood.&'M.  306,  309;  United  States  v.  Shepherd,  1  Hughes, 
520,  522;  United  States  v.  Taylor,  Id.  514,  517;  United 
States  V.  Maxwell,  3  Dill.  275,  276;  United  States  v.  Shep- 
ard,  1  Abb.  431;  United  States  v.  Cross,  1  McArth.  149; 
United  States  v.  Black,  1  Saw.  211;  United  States  v.  Ebert, 
1  Cent.  L.  J.  205;  United  States  v.  Williams,  1  Cliff.  5; 
United  States  v.  Barney,  5  Blatchf.  294;  United  States 
V.  Watkins,  3  Cr.  C.  C.  441,  451;  United  States  v.  Ifayn- 
mond,  2  Woods,  197 ;  United  States  v.  Magill,  1  Wash.  C. 
C.  463. 

In  those  cases  where  the  State  laws  have  been  adopted  as 
in  section  5391  of  the  Revised  Statutes,  they  stand  as  if  the 
act  of  Congress  had  defined  the  offenses  in  the  very  words  of 
the  State  law;  and  in  those  cases  where  Congress  has  been 
content  to  denounce  the  offense  by  its  common-law  name,  as 
in  murder  and  rape,  for  example,  (Eev.  St.  5339,  5354,)  they 
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stand  as  if  CoDgress  bad  re-enacted  the  common  law  totidem 
verbis.  And  in  sach  cases,  nuquestionablj,  if  the  crime  be 
a  felony  at  common  law  or  by  State  statute,  it  is  a  felony 
under  the  act  of  Congress;  and  if  not  punished  capitally 
would  fall  within  the  designation  of  "  any  other  felony,"  as 
used  in  this  section  819,  by  force,  not  of  the  common  law  or 
State  statute  but  of  tl^e  Federal  statute.  Murder  is  a  felony 
at  common  law,  but  it  may  be  doubted  if  rape  is,  it  having 
been  made  so  by  statute.  Merton,  2;  1  Hale's  P.  C.  226. 
If  this  latter  offense  were  not  punished  capitally,  and  we 
were  confined,  as  in  some  of  the  States,  to  the  ancient  common 
law,  and  not  that  existing  at  the  time  of  the  revolution,  it  would 
become  a  very  difficult  matter  to  determine  h6w  it  was  to  be 
ruled  under  this  section  819.  This  is  mentioned  to  illustrate 
the  almost  inextricable  plerplexity  which  arises  from  the  use 
of  this  word  "felony"  in  the  present  state  of  our  law,  in  acts 
of  Congress,  without  some  statutory  definition  of  it. 

It  does  not  follow,  however,  because  we  can  find  no 
common-law  definition  of  this  term  which  will  give  it 
and  this  statute  operation  according  to  that  law,  and  are 
forbidden  to  adopt  the  definition  found  in  the  modem 
use  of  it  in  State'  statutes,  that  this  clause  of  the  sec- 
tion is  nugatory.  Tlie  authorities  cited  show  that  Con- 
gress has  the  undoubted  power  to  create  felonies  by  leg- 
islation operating  within  the  limitations  of  its  jurisdiction 
over  crimes,  and  that  from  time  immemorial  legislatures  hav- 
ing general  jurisdiction  over  criminal  .offenses  have  added 
felonies  to  the  common  law  list.  United  States  v.  Tynen^ 
11  Wall.  88.  Statutes  create  felonies  either  by  declaring 
offenses  to  be  felonies  in  express  terms,  or  impliedly,  as  in 
the  ancient  statutes,  by  enacting  that  the  defendant  should 
have  judgment  of  life  and  member  where  the  word  "felony" 
is  omitted,  or  where  the  statute  says  an  act  under  particular 
circumstances  shall  be  deemed  to  have  been  feloniously  com- 
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initted.  1  Arch.  Cr.  Pr.  1,  and  note;  1  Rass.  on  Crimes, 
43;  and  authorities  above  cited.  Now,  where  the  common 
law  operates,  this  declaration,  express  or  implied,  entailed 
the  consequences  of  forfeiture,  and  if  the  statute  fixed  no 
punishment  there  was  superadded  by  the  ancient  law  the 
penalty  of  death,  and  now,  in  England,  transportation,  and 
in  our  American  States,  confinement  in  the  penitentiary. 
But  it  is  manifest  that  the  jurisprudence  of  the  United 
States,  as  long  as  section  5326  of  the  Keviscd  Statutes  and 
other  prohibitions  of  forfeiture  of  estate  and  corruption  of 
blood  as  a  punishment  for  crime  continues  to  be  the  law, 
and  as  long  as  Congress  adopts  no  general  legislation  punish- 
ing felonies  as  such,  either  capitally  or  othei*wise,  the  declara^ 
tion  that  an  offense  shall  be  a  felony  in  an  Bfit  of  Congress 
is  merely  brutum  fulmen^  except  so  far  as  it  inclines  the 
legislative  mind  to  affix  a  more  severe  penalty  for  the  com- 
mission of  the  offense.  Notwithstanding  this,  however,  it 
has  been,  until  recent  years,  the  constant  habit  of  Congress 
to  declare  offenses  created  by  it  either  felonies  or  mis- 
demeanors in  express  terms,  or  to  leave  them  to  be  misde- 
meanors by  making  no  declaration  on  the  subject.  There  is 
no  doubt  that  offenses  are  felonies  when  so  declared  to  be, 
and  the  accused  is  entitled,  in  such  cases,  where  not  punished 
capitally,  to  ten  challenges  under  this  section  819,  and  tliis 
is  about  the  only  substantive  effect  such  a  declaration  has, 
unless  it  be  that  it  further  gives  the  accused  the  right  to  be 
proceeded  against  only  by  indictment  under  the  fifth  amend- 
ment to  the  Constitution;  though  it  has  been  judicially 
declared  that  under  our  system  a  felony  is  not  an  infamous 
crime  in  the  sense  of  that  amendment.  United  States  v. 
Cro88^  aupra^  and  the  other  authorities  above  cited.  It  would 
seem,  therefore,  that  it  is  rather  to  the  advantage  than  the 
disadvantage  of  the  offender  to  have  Congress  declare  his 
offense  a  felony.     Be  this  as  it  may,  the  clause  under  consid- 
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eration  may  operate,  in  other  than  capital  cases,  to  give  the 
defendant  ten  challenges  in  the  following  classes  of  cases: 
Firsts  where  the  offense  is  declared  by  statute,  expressly  or 
impliedly,  to  be  a  felony;  second^  where  Congress  does  not 
define  an  offense,  bat  simply  punishes  it  by  its  common-law 
name,  and  at  common  law  it  is  a  felony;  thirds  where  Con- 
gress  adopts  a  State  law  as  to  an  offense,  and  under  such  law 
it  is  a  felony. 

It  only  remains  to  be  determined  whether  the -offense 
charged  in  this  indictment  comes  within  either  of  these  cate- 
gories. Making  counterfeit  coin  was  by  the  ancient  common 
law,  treason,  and  subsequently  a  felony,  while  uttering  or 
passing  it  was  only  a  misdemeanor.  Fox  v.  Ohio^  5  How. 
410,  433;  Tomlin's  Diet.,  title,  "Coin;"  1  Hale's  P.  C.  210, 
224;  United  States  v.  ITCaHhy,  4  Cranch's  C.  C.  304; 
United  States  v.  Shepherd^  1  Hughes,  521.  The  act  of 
1790  (1  St.  115)  declares  counterfeiting  the  public  securities 
a  felony,  and  punished  it  with  death.  The  act  of  1825 
reduced  the  punishment  to  hard  labor  not  exceeding  ten 
years.  4  St.  119.  The  act  of  1806,  the  first  to  protect  the 
coin,  declared  counterfeiting  a  felony  punishable  by  impris- 
onment at  hard  labor.  2  St.  404.  The  act  of  1825  declared 
counterfeiting  the  coin  a  felony  punishable  with  imprison- 
ment at  hard  labor  not  exceeding  ten  years.  4  St.  121. 
The  act  of  1873  declared  counterfeiting  treasury  notes  a  fel- 
ony, as  did  the  acts  of  1847  and  1861.  9  St.  120;  12  St. 
123;  17  St.  434.  Counterfeiting  postage  stamps  was  declared 
felony  by  the  acts  of  1851  and  1853.  9  St.  589;  10  St.  256. 
Counterfeiting  three-cent  pieces  was  by  the  act  of  1865 
made  a  misdemeanor.     13  St.  518. 

The  Eevised  Statutes  drop  this  classification,  as  does  the 
act  of  1877,  and  these  offenses  are  no  longer  declared  fel- 
onies. Eev.  St.  5414,  5457,  5464;  19  St.  223.  And  this 
demonstrates  that  the  legislative  will  no  longer  declares  this 
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offense  a  felony,  and  we  think  the  felony  feature  is  impliedly 
repealed.  It  is  argued  very  earnestly,  however,  that  the 
effect  of  this  is  only  to  leave  it  a  felony  as  at  common  law. 
We  have  already  shown  that  under  our  system  there  is  no 
common-law  felony  unless  Congress  merely  defines  a  crime 
which  is  a  felony  at  common  law  by  its  common-law  name. 
If  the  act  said  ^< counterfeiting"  shall  be,  punished  as  pre- 
scribed, it  would  be  a  felony;  but  it  does  not  say  so;  it  defines 
the  offense  for  itself,  and  does  not  declare  it  a  felony  for  the 
obvious  reason  that  such  a  declaration  would  not  change  the 
character  of  the  crime  or  tlie  punishment,  and  would  be 
wholly  useless.  Besides,  it  would  be  absurd  to  punish  the 
misdemeanors  of  uttering  and  passing  counterfeit  coin  with 
precisely  the  same  punishment,  all  defined  in  the  same  sec- 
tion, and  then  say  it  was  the  intention  of  Congress  to  give  a 
defendant  charged  with  making  the  counterfeit  ten  challenges, 
and  another  defendant  who  passed  it  only  three,  while  both 
ofienses  are  defined  and  punished  by  the  same  section  and 
with  the  same  punishment.  There  is  no  substantial  reason 
for  such  a  distinction.  One  crime  is  just  as  heinous  as  the 
other  in  the  sense  of  this  statute,  and  they  are  upon  an  equal 
footing. 

It  is  ruled    that    the    defendant    can    have   but    three 
challenges. 

^e  note  on  this  case  22  Alb.  L.  J.  260.    [BepQrt0r. 
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CiKOuiT  CoiTET — Western  Distbiot  op  Tennessee — Febeu- 

AEY  11,  1880. 

SET-OFF — ^DISMISSAL   OF  SUIT   BY   PLAINTIFF. 

The  plaintiffs  diBmissed  their  suit  Tolnntarily  after  the  defendant  had 
filed  a  plea  of  eet-off,  which  is  permitted  under  the  statute  in  Tennessee: 
ffeldy  that  the  defendant  may  proceed  on  snch  plea  as  plaintiff,  and  that 
the  canse  will,  in  sach  event,  be  tried  as  if  in  the  first  instance,  he  had 
sued  on  his  cotmter  claim. 

Motion  to  reinstate  case  on  trial  docket  by  defendant, 
seeking  in  the  capacity  of  plaintiff  to  recover  against  plain- 
tiffs (who  had  dismissed  their  suit)  on  his  counter-claim. 

George  Gillham^  for  defendant. 
Z.  Lehman,  for  plaintiffs. 

Hammond,  J. — At  a  former  day  of  this  term  the  plain- 
tiffs dismissed  their  suit,  and  now  the  defendant,  who  had 
filed  a  plea  of  set-off,  moves  to  reinstate  the  case  upon  the 
trial  docket  for  the  purpose  of  trying  the  issues  made  upon 
his  plea  of  set-off.  The  Tennessee  Code,  in  the  chapter  reg- 
ulating the  trial  and  its  incidents,  provides  that  <<  the  plaintiff 
may,  at  any  time  before  the  jury  retires,  take  a  non-suit,  or 
dismiss  his  action,  as  to  any  one  or  more  defendants;  but,  if 
the  defendant  has  pleaded  a  set-off  or  counter  claim,  he  may 
elect  to  proceed  on  such  counter  claim  in  the  capacity  of  a 
plaintiff."  T.  &  S.  Code,  2964.  The  chapter  on  pleadings 
in  civil  actions,  in  the  article  on  the  plea  of  set-off,  had  pro- 
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vided  tliat  "  if  the  debt  or  demand  so  oflTered  to  be  set  off 
exceed  the  amount  of  the  plaintiff's  demand,  such  excess 
being  found  by  the  jury,  judgment  shall  be  rendered  against 
the  plaintiff  in  favor  of  the  defendant  for  such  excess,  and 
all  costs."    T.  &  S.  Code,  2922. 

In  construing  this  latter  section  the  Supreme  Court  of 
Tennessee  have  repeatedly  determined  that  if  the  plaintiff 
fails  in  bis  action  to  establish  his  claim,  so  that  the  judgment 
is  that  the  defendant  owes  the  plaintiff  nothing,  the  defend- 
ant can  recover  nothing  on  his  set-off,  because  he  is  allowed 
a  judgment  for  the  excess  only.  And  it  has  been  held  that 
the  provisions  of  section  2964,  above  quoted,  have  not 
changed  this  rule  of  decision.  Whether  this  be  the  correct 
construction  of  the  statute  or  not,  it  is  too  well  settled  to  be 
now  disturbed  by  further  judicial  construction.  The  Legis- 
lature has  changed  the  rule,  in  actions  before  a  justice  of  the 
peace,  by  amending  section  4160  of  the  Code,  and  now,  in 
those  actions,  **if  the  plaintiff  fails  in  establishing  any  de- 
mands against  the  defendant,  the  defendant  is  nevertheless 
entitled  to  have  judgment  for  whatever  is  due  him  on  his 
cross-action."    Acts  1879,  c.  223,  p.  265. 

This  act  does  not,  however,  apply  to  any  suits  except  those 
commenced  before  a  justice  of  the  peace,  and  has  not  changed 
the  rule  under  section  2922  of  the  Code.  Why  this  distinc- 
tion has  been  made  we  cannot  tell,  but  in  tracing  these  sec- 
tions to  their  originals  it  will  be  seen  that  suits  before  justices 
of  the  peace  have  always  been  more  favored  than  others  in 
this  matter  of  the  defendant's  rights  under  his  plea  of  set-off, 
and  it  is  plain  this  act  has  followed  that  distinction.  The 
law,  therefore,  remains,  in  regard  to  this  suit,  as  it  stood 
prior  to  the  act  of  1879;  so  that,  if  the  parties  go  to  trial 
and  the  plaintiff  fails  in  his  action,  the  defendant  can  recover 
nothing  on  his  set-off.  Henry  v.  Walker^  11  Heisk.  194; 
Baker  v.  Grigshy^  7  Heisk.  627 ;  Railroad  v.  Galb^raUhy  1 
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Heisk  482;  Brfizelton  v.  Railroad^  3  Head,  570;  Edington 
V.  Pickle^  1  Sneed,  122;  Barnard  v.  Young^  5  Humph.  100. 

But  in  all  these  cases  there  was  a  trial  before  the  jury  or 
the  justice,  and  it  was  held,  under  such  circumstances,  that 
the  defendant  cannot  recover  on  his  set-off  if  the  plaintiff 
fails  in  his  action;  and  in  none  of  them  did  the  plaintiff 
voluntarily  dismiss  his  snit.  Where  he  does  this  the  rule  is 
different,  because,  by  the  very  terms  of  the  statute,  if  the 
plaintiff  dismisses  his  suit  before  the  jury  retires  the  defend- 
ant may  elect  to  proceed  on  his  set-off  in  the  capacity  of 
plaintiff.  It  is  precisely  this  case  to  which  the  statute  ap- 
plies, and  the  decisions  above  referred  to  do  not  affect  the 
question.  It  was  held  in  Riley  v.  Carter^  3  Humph.  230, 
that  after  plea  of  set-off  filed  the  plaintiff  could  not  dismiss 
his  suit  at  all ;  but  the  Oode,  §  2964,  has  changed  this,  and 
he  may  now  do  so,  but  with  an  express  provision  that  if  he 
does  the  defendant  may  proceed  on  his  set-off.  There  is  no 
diflSculty  in  our  practice  in  doing  this,  for  the  plea  of  set-off 
is  in  the  nature  of  a  declaration  on  the  counter-claim.  '  T.  & 
S.  Code,  §§  2918,  2932,  2940;  Ridley  v.  Bucha^ux/fi,  2  Swan, 
655,  558. 

The  case  should,  therefbre,  be  reinstated  on  the  trial 
docket,  and  proceed  on  the  plea  of  set-off  as  if  the  defendant 
were  the  plaintiff;  bnt  the  order  dismissing  the  plaintiff's 
action  should  stand  as  it  is,  the  suit  of  the  plaintiff  having 
been  dismissed  by  himself,  as  he  had  a  right  to  do  under  the 
statute. 

Motion  granted. 
86 
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In  be  EDWARD  S.  MAT. 

District  Court — Eastern  District  of  Michigan — Febru- 
ary 14,  1880. 

1.  Under  Sec.  726  of  the  Re^.  Stat.  IJ.  8.,  a  juror  in  the  Federal  Court 
is  guilty  of  contempt  in  corruptly  conferring  with  a  party  to  a  suit  during 
the  trial,  the  court  having  expressly  forbidden  the  jury  to  speak  to  or 
with  any  one  regarding  the  case. 

2.  It  seems  that  he  would  be  guilty  of  contempt  if  no  such  direction 
were  given. 

3.  The  answer  of  the  respondent  as  to  statements  of  facts,  in  proceed- 
ings for  criminal  contempt,  %nust  be  taken  as  true ;  but  if  false  the  gov. 
ernment  is  remitted  to  a  prosecution  for  perjury. 

4.  In  such  event  the  answer  should  not  only  be  credible,  but  consistent 
with  itself,  and  if  the  respondent  state  facts  which  are  not  consistent  with 
his  avowed  purpose  and  intention,  the  court  will  draw  its  own  inferences 
from  the  facts  stated. 

On  motion  of  the  district  attorney,  who  moved  for  an 
attachment  for  contempt  of  court. 

May  was  duly  impaneled  as  a  juror  in  the  case  of  the 
United  States  v.  Sigmund  and  Feist  Rothschild^  indicted 
with  Marcus  Burnstine  and  others  for  conspiracy  to  defraud 
the  government.  It  appearing  that  respondent  had  been 
guilty  of  misconduct  as  a  juror,  an  order  was  issued  to  show 
cause  why  he  should  not  be  attached  for  contempt.  On  the 
trial  of  the  cause  the  jury  were  cautioned  not  to  talk  witb, 
nor  allow  any  person  to  talk  with  them,  nor  should  they  talk 
among  themselves  concerning  the  evidence  or  the  facts  in 
the  cause.  On  a  subsequent  day,  the  court  again  directed 
the  jury  to  the  same  effect,  and  warned  them  not  to  accept 
treats  or  hospitalities  from  any  person  interested  in,or  liav- 
ing  anything  to  do  with,  the  case. 
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The  order  to  show  cause  stated  that,  on  the  28th  of  De- 
eember,  1879,  the  respondent  did  confer  and  talk  with  Sig- 
mund  Bothschild,  one  of  the  defendants,  and  did  allow 
Kothschild  to  talk  with  him  concerning  the  facts  and  the 
evidence  in  the  cause;  and  did  also  enter  into  negotiations 
with  Rothschild  with  reference  to  the  verdict  he  should 
render,  and  as  to  his  affecting  by  his  vote  and  action  in  the 
jury  room  a  disagreement  of  the  jury. 

Also,  that  on  the  same  day  respondent  went  in  the  night 
time  to  the  house  of  Marcus  Bnmstine^  one  of  the  said 
defendants,  but  not  then  on  trial,  for  the  purpose  of  corruptly 
conferring  with  said  Bnrnstine,  of  and  concerning  the  cause, 
and  of  and  concerning  the  verdict  to  be  rendered  therein, 
and  did  then  and  there  talk  with  said  Burnstine  and  did 
allow  Burnstine  to  talk  with  him  concerning  the  facts  and 
evidence  in  the  case  and  the  verdict  to  be  rendered,  and  also 
did  corruptly  negotiate  with  said  Burnstine  as  to  the  verdict 
he  should  render  in  said  cause.  Also,  that  respondent  was 
guilty  of  misbehavior  in  the  presence  of  the  court  or  so 
near  thereto  as  to  obstruct  the  ends  of  justice  in  the  facts 
above  set  forth. 

The  answer  admitted  hearing  the  orders  of  the  court  above 
referred  to,  but  denies  that  he  violated  said  orders  or  con- 
ferred with  Rothschild  or  allowed  Rothschild  to  converse 
with  him  concerning  the  facts  and  evidence  in  the  case. 

Respondent  further  denies  that  he  had  any  conversation 
or   negotiations   with   Bnrnstine   whereby   for  any  consid- 
eration   he    would,   in    declaring    his    verdict,    favor    the   . 
defendants. 

As  to  the  alleged  interview  with  Burnstine,  which  took 
place  after  the  arguments  had  been  concluded  the  night  be- 
fore the  charge  was  given  and  the  case  committed  to  the 
jury,  respondent  avers  that  he  is  a  physician  practicing  his 
profession  in  Detroit,  within  half  a  block  of  Burnstine's  resi- 
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dence;  that  on  Sunday,  the  28th  day  of  December,  a  man 
calling  his  name  -Miller,  residing,  as  he  said,  upon  Gratiot 
street,  called  upon  the  respondent  for  professional  treatment 
That  after  prescribing  for  him  Miller  said  to  him,  "  You  are 
a  juror  in  the  tobacco  trial"  and  began  to  talk  of  the  inno- 
cence of  Rothschild  and  his  standing  in  the  community, 
when  the  respondent  said  to  him,  most  emphatically,  that  he 
must  not  talk  in  that  way  to  him,  as  it  was  against  his  duty 
to  speak  of  the  case.  That  Miller  then  stated  that  the 
respondent's  conscience  was  too  tender,  or  words  to  that 
eflfect,  and  that  he  could  just  as  well  maka  money  out  of  this; 
that  he  himself  had  been  a  juror,  and  got  $250  and  nobody 
ever  heard  of  it.  Respondent  protested  against  such  talk, 
and  when  Miller  was  going  towards  the  door,  the  latter  said 
that  respondent  could  make  $400  or  $500,  and  that  he  would 
call  again.  He  furtlier  says  that  he  made  up  his  mind  to 
inform  the  court  of  the  matter  next  morning,  but  on  further 
reflection,  and  remembering  the  man's  statement  that  he 
would  call  again,  respondent  determined  "to  wait,  accept  what 
he  might  oifer  him  and  present  it  to  the  court  with  a  public 
exposure;  that  on  the  same  day  he  prepared  an  envelope  and 
addressed  it  to  the  judge  of  the  court,  in  which  he  proposed 
to  put  whatever  should  be  handed  to  him  by  Miller,  seal  it 
up  and  hand  it  to  the  court  in  that  cotldition;  that  he  carried 
the  envelope  in  his  pocket  all  that  Week  but  did  not  again 
see  Miller;  that  in  the  latter  pai't  of  the  week  he  became 
anxious  about  the  matter;  thought  he  had  neglected  his  duty 
in  not  exposing  the  matter  at  first  and  thought  again  of 
speaking  to  the  court  but  did  not  from  the  fact  that  he  had  not 
ascertained  positively  who  the  said  Miller  represented,  and 
that  he  might  be  doing  a  grave  injury  and  injustice  to  the 
defendants  if  it  should  turn  out  that  he  did  not  represent 
them,  as  he  considered  that  the  trial  was  nearly  at  an  end, 
and  that  Miller  might  possibly,  if  representing  an  interest 
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adverse  to  the  EotLscliilds,  have  taken  just  that  course  to 
prejudice  them  with  the  respondent  as  a  juror,  and  thinking 
the  matter  over,  he  concluded  that  a  man  who  would  want 
to  do  a  grave  injury  to  Rothschild  might  have  taken  the 
very  course  that  Miller  did  take  to  injure  him.  He  further 
avers  that  he  was  clearly  of  the  opinion  that  he  ought  not  to 
allow  the  trial  to  close  without  taking  some  steps  in  regard 
to  the  matter,  and  on  the  evening  of  Sunday,  the  28th  of 
November,  before  it  was  fairly  dark,  respondent  thinking 
that  if  Miller  had  come  from  the  defendants  that  Bumstine 
would  know  all  about  it,  this  respondent  could  determine  the 
fact  as  to  whom  Miller  represented  by  going  to  Burnstine; 
that  he  went  up  the  steps  of  Bumstine's  house  and  rang  the 
belL  A  boy  came  to  the  door  who  asked  respondent  in,  but 
respondent  declined  to  go  in  and  asked  to  have  Bumstine 
step  to  the  door;  Burnstine  came  to  the  door;  respondent 
asked  him  if  he  knew  him,  when  respondent  said,  ''Do  you 
know  a  man  by  the  name  of  Miller?"  believing  that  from 
the  question  being  put  in  that  way,  if  Miller  had  any  privity 
with  Bumstine,  the  matter  would  be  exposed  by  Bumstine 
and  he  would  think  respondent  came  to  treat  with  reference 
to  Miller's  proposition.  Without  answering  that  directly, 
Burnstine  insisted  uppn  respondent's  coming  in,  which  lie 
did  and  stayed  not  l^pii^er  than  five  minutes,  during  which 
the  whole  conversaticH^  turned  upon  the  question  whether 
Miller  represented  or  came  from  the  defendants,  which  was 
all  that  respondent  wanted  to  know.  Burnstine  said  that 
Miller  did  not  represent  them  and  that  he  did  not  know  of 
any  such  man,  but  said  that  Eothschild  might,  and  he  would 
go  and  get  Eothschild.  Kespondent  refused  to  allow  him  to 
go  and  get  Eothschild  at  all,  but  said  tliat  he  simply  wanted 
to  know  the  fact  as  to  whether  Miller  came  from  the  defend- 
ant or  not.  Burnstine  asked  respondent  what  he  thought  of 
the  case,  when  the  latter  at  once  stated  that  he  could  not 
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talk  with  him  about  that,  hut  simply  wanted  to  know  the 
fact  stated  and  would  not  stay  and  converse  with  him  and 
Kothschild,  and  told  him  that*  he  knew  nothing  about  the 
jury;  that  he  could  not  get  a  word  out  of  him,  respondent^ 
and  that  respondent  would  not  talk  about  the  case  at  all,  or 
as  to  the  way  the  jury  stood.  Kespondent  was  about  going 
out,  and  Burnstifie  said  he  was  going  down  to  see  Rothschild 
and  he  would  find  out  whether  he  knew  Miller  or  anything 
of  him,  and  asked  the  respondent  if  he  would  call  at  ten 
o'clock  when  he  would  let  him  know.  He  further  offered 
respondent  a  cigar  and  a  drink  which  he  declined.  He  did 
call  again  about  ten  o'clock  at  Bumstine's,  when  Bumstine^ 
^with  something  of  an  air  of  mystery,  insisted  that  respond- 
ent should  walk  through  to  his  office;  respondent  went  in 
but  did  not  sit  down,  when  Burnstine  said  that  Kothschild 
knew  nothing  of  Miller  at  all,  and  that  Kothschild  scouted 
the  idea;  that  he  would  have  nothing  to  do  with  buying  or 
corrupting  a  juror  and  stated  they  would  not  pay  a  cent  to 
anyone  for  such  purpose,  but  he  said  that  the  matter  with 
regard  to  Miller  was  very  important  as  they  had  no  doubt 
but  that  Miller  represented  the  other  side,  and  that  the 
defense  had  been  trying  to  catch  some  one  doing  just  this 
thing  as  they  knew  it  was  going  on,  and  he  said  to  respond- 
ent that  the  man  called  Miller,  undoillrtedly  represented  the 
other  side,  and  asked  respondent  to  point  him  out  in  the 
court  room  the  next  morning  so  that  he  might  be  exposed, 
or  to  let  the  lawyers  of  the  defense  know  whenever  respond- 
ent could  put  his  eyes  on  him  again  and  say  nothing  about 
it  until  he  was  caught;  to  which  respondent  assented.  He 
further  avers  that  at  both  interviews  he  related  the  sub- 
stance of  his  conversation  with  Miller,  but  from  the  first 
having  the  purj^ose  in  view  of  getting  Bothschild  and  Burn- 
stine to  admit  their  connection  with  Miller,  if  true.  He 
thinks  that  he  may  by  his  manner  have  invited  a  continu- 
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ance  of  the  Miller  negotiation.  In  .  these  interviews  he 
became  satisfied  that  neither  Rothschild  nor  Biimstine^had 
anything  to  do  with  the  man  that  had  approached  him,  and 
became  thoroughly  satisfied  that  the  object  the  man  had  was 
to  injure  the  defendants.  He  further  denies  the  conversa- 
tion with  Bothschild.  He  further  avers  that  he  made  no 
secret  of  his  going  there;  went  in  and  out  of  the  front  way 
both  times  and  was  not  disguised  in  any  manner,  and  in 
neither  interview  did  the  respondent  talk  himself  nor  allow 
said  Burnstine  to  talk  with  him  about  the  facts  of  the  case  tlien 
on  trial;  that  up  to  that  night  he  had  never  spoken  to  Burn- 
stine, nor  has  he  spoken  a  word  to  him  since.  He  further 
denies  any  contempt,  and  if  his  going  to  Burnstine's  house 
was  a  disobedience  of  the  order  of  the  court  it  was  not  so  to 
respondent's  knowledge  or  understanding  of  the  ordei-s,  and 
he  did  it  for  the  purest  and  best  motives  and  for  the  purpose 
of  serving  the  ends  of  justice  by  exposing  fraud  and  cor- 
ruption, which  it  seemed  impossible  to  accomplish  in  any 
other  way;  and  if  the  man  who  had  attempted  to  corrupt  the 
respondent  represented  the  defense  it  could  have  been  ascer- 
tained in  no  better  way  than  by  respondent  in  person  apply- 
ing  to  Burastine,  and  he  did  it  with  the  motive  and  inten- 
tion that,  if  he  should  fasten  the  corrupt  approach  of  Miller 
upon  the  defense,  hc^ would  have  exposed  it  the  next  morn- 
ing, and  he  did  not  think  the  ends  of  justice  would  be  sub- 
served to  expose  the  facts  otherwise  until  Miller  could  be 
identified.  That  he  did  not  inform  any  person  of  the  matter 
for  the  reason  that  he  thought  a  grave  crime  hdd  been  com- 
mitted and  he  desired  to  identify  the  man  and  bring  him  to 
justice,  and  he  believed  that  if  he  did  give  any  information 
to  the  court  at  that  late  state  of  the  case,  there  being  no 
time  for  an  investigation,  it  would  simply  put  the  guilty 
parties  upon  their  guard  and  might  prejudice  the  minds  of 
ihe  court  and  jury  against   the  defendants,   because    the 
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respondent  wonld  be  obliged  to  state  that  the  man  claimed 
to  represent  the  defense  and  leave  no  time  to  disabuse  their 
minds.  He  further  says  that  his  action  in  maintaining  his 
position  for  an  acquittal  upon  the  jury,  was  in  accordance 
with  his  judgment  upon  the  evidence  as  confirmed  by  the 
charge  of  the  court,  and  that  added  to  this  the  information 
that  he  had  received  as  before  stated,  convincing  him  of  in- 
direct methods  having  been  used  to  influence  him,  the 
respondent,  impelled  him  to  maintain  the  innocence  of  said 
Rothschild  on  the  jury  to  the  last  He  further  denies  receiv- 
ing money  or  any  other  consideration  for  his  vote  upon  the 
jury,  and  submits  his  conduct  has  been  free  from  censure. 

S.  M,  Cutcheon,  District  Attorney,  and  Beakes^  for  the 
Government 

John  Atkinson  and  Theodore  Romeyn^  for  the  respondent 

Beown,  J. — By  Revised  Statutes  Sec.  726,  the  power  of 
the  Federal  Courts  to  punish  for  contempts  13  limijbed  to 
three  classes  of  cases: 

1.  Where  there  has  been  a  misbehavior  of  a  person  in  the 
presence  of  the  court  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice. 

2.  Where  there  has  been  misbehavior  of  any  officer  of  the 
court  in  his  official  transactions;  and, 

8.  Disobedience  or  resistence  of  any  officer,  party,  juror, 
witness  or  other  person,  to  any  lawful  writ,  process,  order, 
rule,  decree  or  command  of  the  courts.  Ex  pa/rte  Robinson^ 
19  Wall.  505,  511. 

It  is  not  necessary  here  to  discuss  the  question  whether  in 
the  absence  of  the  express  order  of  the  court  to  the  jury  to 
refrain  from  conversing  with  any  one  regarding  the  case,  a 
juror  could  be  punished  for  such   misconduct.     It  would 
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seem,  however,  that  such  misconduct  might  be  reached  under 
the  first  class  of  cases  as  a  misbehavior  of  a  person  so  near 
the  presence  of  the  court  as  to  obstruct  the  administration 
of  justice  therein.  The  act  does  not  define  how  near  the 
court  the  misbehavior  must  be,  nor  the  character  of  such 
misbehavior,  and  I  think  it^may  be  fairly  construed  to  extend 
to  any  misbehavior  by  a  juror  in  his  capacity  as  such,  since 
such  misbehavior  tends  to  obstruct  the  administration  of 
justice.  Otherwise,  it  would  be  impossible  for  the  Federal 
Courts  to  punish  a  juror  even  for  receiving  a  bribe,  since 
there  is  no  statute  making  the  receipt  of  a  bribe  by  a  juror 
a  crime.  The  act  was  passed  for  the  purpose  of  preventing 
the  courts  from  interfering  with  newspaper  comments  upon 
trials.  It  seems  to  me  it  could  not  have  been  the  intention 
of  Congress,  and  I  ivould  not  infer  it  to  be  the  intention  of 
Congress,  to  take  away  from  the  courts  the  common  law 
power  of  punishing  jurors  for  misconduct.  .  Upon  this  point, 
however,  I  express  no  opinion,  as  it  is  admitted  there  was 
an  order  given,  and  the  only  question  is  whether  the  respond- 
ent haa  disobeyed  it. 

It  is  a  cardinal  rule  in  proceedings  for  contempt  that  the 
answer  of  the  respondent  cannot  be  traversed  and  must  be 
taken  as  true.  If  false,  the  government  is  remitted  to  a 
prosecution  for  perjury.  4  Black.  Com.  287.  Jn  the  Mat- 
ter  of  Pitman^  1  Curt.  186;  United  States  v.  Dodge^  2 
Gall.  313. 

But  the  answer  must  be  credible  and  consistent,  and  if  the 
respondent  states  facts  which  a|^e  inconsistent  with  his 
avowed  purpose  and  intention,  the  court  will  be  at  liberty 
to  draw  its  own  inferences  from  the  facts  stated.  In  the 
Matter  of  Crosley^  6  Term  Reports,  701;  Ex  parte  Now- 
lan^  6  Term,  118.  For  instance,  if  the  respondent  in  this 
case  had  stated  that,  in  his  interview  with  Burnstine,  he  had 
afiked  and  received  a  thousand  dollars  and  had   kept  the 
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money  in  his  pocket  nntil  after  the  jury  were  dischai^ed; 
and  had  further  stated  that  he  did  this  for  the  parpose  of 
delivering  the  money  to  the  district  attorney  and  prosecatiDg 
Bumstine  for  bribery,  it  would  scarcely  be  contended  that 
the  court  would  be  bound  to  draw  the  same  inference  from 
his  conduct.  So,  then^  it  is  after  all  a  question  in  every 
case,  whether  the  facts  stated  are  consistent  with  an  honest 
intent. 

The  prosecution  insist,  in  this  case,  that  Miller  was  a 
myth;  that  respondent's  story  with  regard  to  his  interview 
with  him  was  concocted  solely  for  the  purpose  of  explaining 
the  subsequent  interview  with  Burnstine.  The  court,  how- 
ever, cannot  accept  this  theory.  I  must  take  it  for  granted 
that  the  interview  with  Miller  was  had  substantially  as 
stated.  Respondent  had  no  power  to  prevent  Miller  fix>m 
conversing  with  him  as  he  did,  and  suggesting  that  money 
might  be  made  out  of  the  case,  but  respondent  should  at 
once  have  disclosed  the  fact  to  the  court,  or  at  least  he  should 
not  have  assumed  to  take  on  the  character  of  a  detective  and 
work  up  the  case  for  the  government,  without  consultation 
with  the  officers  of  the  government.  If,  as  Miller  said,  he 
had  been  present  several  days  during  the  trial,  he  was  prob- 
ably present  during  some  of  the  days  that  succeeded  his  in- 
terview with  the  respondent,  and  might  have  been  identilied. 
Respondent,  however,  seems  to  have  made  no  effort  to  ascer- 
tain whether  Miller  was  in  the  court  room,  but  keeps  the 
facts  to  himself,  and  at  the  most  critical  moment  of  the  trial, 
after  the  arguments  had  been  concluded,  and  the  evening 
before  the  jury  were  to  be  charged,  goes  to  the  house  of  one 
of  the  defendants  after  dark,  to  ascertain  whether  Miller 
represented  him  or  any  of  the  other  defendants  in  the 
case.  What  business  was  it  to  him  whether  Miller  was 
sent  by  the  defendants  or  not?  Suppose  he  had  been 
sent  by  Burnstine,  what  was  the  respondent  to  do  about  it? 
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He  was  not  even  content  to  take  Bnrnstine's  word  that  lie 
knev/  nothing  about  Miller  but  oonsented  to  make  another 
visit  at  a  late  hour  in  the  evening,  in  the  meantime  suggest- 
ing to  Burnstine  to  see  Bothschild  and  see  whether  he  knew 
anything  of  Miller.  The  records  of  the  court  show  that  the 
jury  in  this  case  disagreed.  It  does  not,  of  course,  show  how 
they  stood,  but  the  respondent  in  his  answer  admits  that  he 
continued  to  vote  for  an  acquittal  until  the  end.  Suppose  a 
vei^iict  of  guilty  had  been  rendered,  or,  to  put  the  case 
stronger,  suppose  it  had  been  a  civil  case  and  a  verdict  had 
been  rendered  for  the  defendants,  would  it  not  have  been  the 
duty  of  the  court,  on  respondent's  own  showing,  and  to  put 
the  most  favorable  construction  upon  it,  to  have  granted  a 
new  trial  on  account  of  his  misbehavior!  It  seems  to  me 
entirely  clear  that  it  would.  Without  looking  at  the  affida- 
vits upon  which  this  order  was  issued  and  which  shows  a 
somewhat  different  state  of  facts,  it  seems  to  me  clear,  be* 
yond  a  reasonable  doubt,  I  might  almost  say,  beyond  the 
shadow  of  a  doubt,  that  respondent  went  to  Burnstine's 
house,  not  for  the  purpose  of  detecting  Miller  or  any  other 
person,  but  rather  with  the  intention  of  entering  into  a  cor- 
rupt negotiation  with  Burnstine. 

The  respondent  is,  therefore,  adjudged  guilty  of  the  speci- 
fication charged  in  the  order  to  show  cause,  viz.:  Going  in 
the  night  time  to  the  house  of  one  Marcus  Burnstine,  one 
of  the  defendants,  for  the  purpose  of  corruptly  conferring 
with  said  Burnstine,  of  and  concerning  said  cause  and  of  and 
concerning  the  verdict  thereafter  to  be  rendered  therein. 
And  he  is  further  adjudged  to  pay  a  fine  of  one  hundred 
dollars,  and  to  be  committed  to  the  Detroit  house  of  correc- 
tion until  the  terms  of  the  sentence  are  complied  with. 
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WILLIAM  M.  WHITE  v.  JAMES  McGARRY,  CATH- 
ERINE McGARRY,  GEORGE  C.  BAKER,  FRANCES 
G.  BAKER  AND  NOYES  L.  AVERY. 

CiBOurr  CouBT — Westbbn  Distbict  of  Michigan — Febbu- 

ABT  26,  1880. 

In  Equity. 

1.  FORECLOBUBB   OF   MOBTGAGE  —  NOTICB  —  QuiT-CLAIM   DbED — RB- 

LEA8E  OF  Mortgageor'b  IimcRBST. — The  mere  fact  that  0116  takes  a  quit- 
claim deed  does  not  establish  the  fact  that  he  is  not  a  bona  fide  purchaser, 
and  consequently  such  mode,  like  that  by  warranty,  carries  the  title  which 
the  grantor  can  lawfully  convey. 

2.  Same — Same — Public  Records. — ^The  grantee  may  rely  upon  the 
public  records  when  he  has  no  notice  of  an  infirmity  in  his  grantor's  title 
and  pays  a  valuable  consideration. 

8.  One  who  merely  takes  a  release  of  the  interest  of  the  mortgageor, 
whose  unrecorded  mortgage  is  outstanding,  obtains  only  the  equity  of 
redemption  subject  to  such  mortgage. 

4.  Same— ^Sahb— Bona  Fide  Purchaser. — In  order  to  constitute  the 
purchaser  imder  the  quit-claim  deed,  in  such  case  a  bona  fide  purchaser, 
he  must  have  paid  tlie  purchase  money  before  the  discovery  of  the  plain- 
tiff's unrecorded  deed. 

5.  Where  a  mortgage  is  produced,  showing  that  it  covers  certain  lands, 
unrecorded  at  the  time  of  the  purchase  of  such  lands  by  quit-claim,  the 
burden  of  proof  is  on  the  purchaser  of  the  land  to  show  that  he  had 
neither  actual  nor  constructive  notice  of  any  such  incumbrance. 

Stuart  (&  Sweety  for  complainant. 

•  Blair ^  Stone  <&  Kingaley,  for  defendant  Baker. 

WiTHEY,  J. — The  case  is  one  for  the  foreclosure  of  a 
mortgage  given  by  James  McGarry  and  wife  to  complainant 
of  date  January  18,  1869,  on  the  northwest  quarter  and  the 
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northwest  quarter  of  the  southwest  quarter  of  section  25,  in 
town  5,  north  of  range  10  west,  covering  two  hundred  acres, 
and  to  secure  the  sum  of  $2,000,  interest  at  ten  per  cent. 
In  recording  the  mortgage,  March  13,  1869,  the  record 
was  made  to  describe  the  qparter  section  as  the  <<  northeast 
quarter "  instead  of  the  northwest  quarter,  as  written  in  the 
mortgage.  On  the  8th  day  of  April,  1876,  McGarry  and 
wife,  who  resided  <5h  the  premises  in  the  township  of  Caledo- 
nia exchanged  the  said  northwest  quarter,  covered  by  the 
mortgage,  with  defendant  George  C.  Baker,  who  resided  at 
Stanton,  in  Montcalm  county,  Michigan,  for  other  premises; 
McGarry  and  wife  conveying  to  Baker  the  160  acres  by  quit- 
claim deed.  Baker  also  conveying  to  them  the  property  which 
they  were  to  receive. 

The  deed  to  Baker  was  recorded  the  same  day,  and  he 
went  into  possession  a  few  days  thereafter.  On  the  200 
acres  was  another  mortgage  to  "W.  D.  Foster  given  subse- 
quent to  the  one  to  complainant,  amounting  to  about  $2,400. 
Baker  defends  against  complainant's  mortgage  on  the  ground 
that  he  had  no  notice  actual  or  constructive  of  its  existence. 
The  testimony  is  conflicting.  It  may  be  said  that  complain- 
ant's evidence,  standing  alone,  makes  out  a  case  of  actual 
notice  to  Baker.  On  the  other  hand  it  can  also  be  said  that 
the  evidence  on  the  part  of  defendant  Baker,  considered  by 
itself,  establishes  the  fact  that  he  had  no  notice  whatever, 
until  after  he  had  paid  to  McGarry  and  wife  the  entire  pur- 
chase price  going  to  them.  He  bought  subject  to  the  Foster 
mortgage,  which  he  assumed  to  pay.  The  evidence  cannot 
be  reconciled  upon  the  question  whether  defendant  Baker, 
prior  to  the  exchange  of  deeds  and  entry  into  possession,  had 
such  notice  as  put  him  upon  inquiry  concerning  complain- 
ant's mortgage.  v 

It  will  subserve  no  useful  purpose,  in  this  opinion  to  enter 
upon  any  extended  review  of  the  testimony.     When  com- 
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plalnant  produced  his  mortgage,  the  bordeu  of  proof  was  on 
defendant  Baker  to  make  21,  prima  facie  showing  that  he  had 
neither  actual  nor  constructive  notice  of  any  such  incum- 
brance. This  he  did  by  proving  that  the  public  records  of 
the  county  disclosed  no  record  of  such  mortgage.  He  Lad  a 
right  to  rely  upon  the  records.  The  burden  of  proof  was 
then  cast  upon  complainant  to  show  either  that  Baker  had 
actual  notice  of  complainant^s  mortgage,  or  that  which  put 
him  upon  inquiry  in  reference  to  it.  Whatever  may  be  said 
of  the  testimony,  it  cannot  be  reconciled  and  applied  so  as  to 
afford  a  solution  of  the  difficulty,  and  we  are  forced  to  the 
conclusion  that  complainant  has  failed  to  make  a  case  that 
Baker  had  notice  either  of  the  existence  of  complainant's 
mortgage  or  of  anything  to  put  him  upon  inquiry. 

It  is  insisted  that  as  Baker  was  a  purchaser  by  quit-claim 
deed,  he  is  not  to  be  regarded  as  a  "bona  fide  purchaser  with- 
out notice,  that  a  quit-claim  passes  the  title  as  the  grantor 
held  it  and  the  grantee  occupies  the  same  relation  to  the 
property  as  did  the  grantor.  To  support  this  view  we  are 
referred  to  Oliver  v.  Piatt^  3  How.  410;  May  v.  LeClaire^ 
11  Wall.  232;  Villa  v.  Roderiguez,  12  Wall.  338.  We  have 
considered  the  effect  of  the  rule  laid  down  in  the  cases  re- 
ferred to  and  are  of  the  opinion  that  in  neither  of  them  did 
the  court  intend  to  lay  down  the  broad  doctrine  asserted  by 
complainant's  counsel.  The  question  of  the  effect  produced 
by  recording  laws  is  not  touched  by  either  of  the  decisions. 
In  transactions  where  no  question  of  recorded  titles  is  in- 
volved the  rule  to  which  reference  has  been  made,  would 
apply,  but  in  our  opinion  it  does  not  apply  when  there  are 
recording  laws.  The  statutes  of  Michigan  provide  that 
"Every  conveyance  of  real  estate  which  shall  not  be  recorded 
shall  be  void  as  against  any  subsequent  purchaser  in  good 
faith,  and  for  a  valuable  consideration,  whose  conveyance 
shall   be  first   duly  recorded."     2  Compiled   Laws,  section 
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4281.  The  term  "conveyance'*  is  declared  to  embrace  every 
instrnment  by  which  any  estate  or  interest  in  land  Ib  created, 
aliened,  mortgaged  or  assigned.  Section  4297.  Again,  sec- 
tion 4205  says:^  "A  deed  of  quit-claim  and  release  of  the 
form  in  common  nse,  shall  be  sufficient  to  pass  all  the  estate 
which  the  grantor  could  lawfully  convey  by  a  deed  of  bargain 
and  sale."  That  a  purchaser  accepts  a  conveyance  by  a  quit- 
claim deed,  is  a  fact  that  may,  and  should  be  taken  into 
consideration,  in  determining  whether  he  was  a  bona  fide 
purchaser  without  notice. 

It  is  not  believed  to  be  the  law  that  the  mere  fact  that  one 
takes  by  a  quft-daim  deed  establishes  that  he  is  not  a  bona 
fide  purchaser.  A  conveyance  by  quit-claim,  like  that  by 
warranty  deed  carries  the  title  which  the  grantor  can  lawfully 
convey,  and  the  grantee  may  rely  upon  the  public  records 
when  he  has  no  notice  of  an  infirmity  in  his  grantor's  title 
and  pays  a  valuable  consideration.  The  covenants  of  war- 
ranty in  a  deed  are  contracts  by  which  the  grantor  becomes 
liable  in  case  of  failure  or  defect  in  title,  though  such  deed 
will  no  more  convey  title  when  the  grantor  had  none,  than 
will  a  deed  of  quit-claim.  It  is  not  seen  why  one  who  pur- 
chases by  a  quit-claim  deed  has  not  as  much  right  to  rely 
upon  the  record  of  titles  as  though  he  took  by  a  warranty. 
If  the  cases  cited  by  plftintiff's  counsel  touch  this  question, 
still  we  are  unwilling  they  should  control  the  case  we  are 
considering;  to  do  so  would,  in  our  opinion,  extend  them 
beyond  the  facts  upon  which  they  rest. 

We  agree  to  the  view  urged  by  counsel,  that  one  who  takes 
merely  a  release  of  the  interest  of  the  mortgageor,  whose 
imrecorded  mortgage  is  outstanding,  obtains  only  the  equity 
of  redemption  subject  to  such  mortgage;  1  Jones  on  Mort- 
gages, section  598;  Eaton  v.  Trowbridge^  Michigan  Lawyer, 
April  1878,  343. 

The  rule  is,  also,  that  the  purchase  money  must  have  been 
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paid  at  the  time  of  the  discovery  of  plaintiif 's  unrecorded 
mortgage  in  order  to  constitute  Baker  a  horuifide  purchaser. 
Baker,  at  the  tfme  he  learned  of  the  existence  of  plaintiff's 
mortgage,  had  paid  the  purchase  price  going  to  McGarry  by 
a  conveyance  of  his  property. 

The  incumbrance  subject  to  which  he  bought,  Baker  had 
in  part  paid,  and  he  was  therefore  not  in  condition  to  be 
placed  in  statu  qtio.  There  is  nothing  to  show  that  he  could 
receive  back  what  he  had  parted  with,  or  be  made  whole. 

Complainant  is  entitled  to  the  usual  decree  of  foreclosure 
and  sale  as  to  40  acres,  described  as  the  northwest  quarter 
of  section  25  in  town  5  north,  of  range  10  west;  but  the  160 
acres,  described  as  the  northwest  quarter  of  the  same  section 
will  not  be  included  in  the  decree. 
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1880. 

1.  CoNTKACTB  OF  INSURANCE — CoKBTRUCTiON. — Contracts  of  insurance 
are  to  be  construed  as  other  contracts.  Tie  rule  is  that  all  parts  of  the 
contract  are  to  be  taken  together;  they  shall  be  liberally  construed,  and 
buch  meaning  be  given  to  them  as  will  carry  oat  and  effectuate  to  the 
fullest  extent  the  intention  of  the  parties,  and  that  no  portion  of  the  con- 
tract will  receive  such  a  construction  as  will  tend  to  defeat  the  obvioas 
general  purpose  of  the  parties  entering  into  it 

2.  Increase  or  Risk. — Where  there  is  a  provision  against  increase  of 
risk — It  does  not  mean  any  use  of  the  property  by  defendant  by  which 
liability  to  fire  may  be  increased  to  any  extent— but  it  means  an  essential 
increase  of  risk. 
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8.  Ai«TBRATiON8  Asi>  Repaibb. — A  permission  in  the  policy  to  the  as- 
sured to  make  alterations  and  repairs  incidental  to  the  business,  does  not 
mean  all  alterations  which  the  parties  might  desire  to  make  connected 
with  the  carrying  on  of  business,  but  only  such  as  would  not  essentially 
and  materially  increase  the  liability  of  the  property  to  be  destroyed  by 
fire. 

4.  Agent's  Rblatioks  to  the  Company  aptee  Deliyert  op  the 
Policy. — ^After  the  policy  is  delivered  by  the  agent  effecting  the  insur- 
ance to  the  company,  his  relations  to  it  are  changed,  and  it  would  not 
be  bound  by  any  knowledge  by  him  afterwards  acquired  in  relation  to 
alterations  or  repairs. 

The  facts  are  fully  stated  in  the  opinion. 
HoadVy^  JoJmson  <&  Colstony  for  plaintiffs. 
Moultofij  Johnson  dk  Levy^  for  defendant. 

Swing,  J. — This  action  is  brought  by  the  plaintiffs  to  re- 
cover the  sum  of  $794.40  upon  a  policy  of  insurance,  issued 
by  defendant  to  the  plaintiffs  on  the  9th  day  of  November, 
A.  D.  1879,  insuring  plaintiffs  against  loss  by  fire  upon  a 
two-story  brick  house,  used  by  them  as  a  manufactory  of 
packing  boxes,  burial  cases,  etc.,  in  Cincinnati,  Ohio. 

The  plaintiffs  aver  substantially,  the  payment  of  the 
premium,  the  issuing  of  the  policy  of  insurance  and  damage 
by  fire  to  the  property,  to  the  amount  of  $794.40.  That 
due  notice  and  proof  of  loss  was  made,  and  that  plaintiffs 
have  kept  and  performed  all  their  conditions  of  said  policy, 
and  pray  judgment  for  $794.40. 

The  defendant  answers  substantially,  that  after  the  making 
and  delivery  of  the  policy,  it  became  null  and  void,  because, 
by  the  terms  of  the  policy  it  is  provided,  that  if  the  premises 
therein  described  shall  be  occupied  or  used,  so  as  to  increase 
the  risk,  or  if  the  risk  be  increased  by  any  means  whatever, 
within  the  control  of  the  assured,  without  the  consent  of  the 
company  indorsed  upon  said  policy,  it  shall  be  void.  That 
87 
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— 

withont  the  consent  of  the  company  bo  indorsed,  the  plaintiff 
did  increase  the  risk,  bj  the  sinking  of  an  artesian  well  on 
said  premises,  in  the  sinking  of  which  a  vein  of  gas  was 
strnck,  which  coming  in  contact  with  a  gas  jet  near  by  caused 
an  explosion  and  set  fire  to  the  building.  That  in  the  sink- 
ing of  said  well  plaintiffs  were  engaged  in  an  unusual  and 
extraordinary  undertaking,  not  customary  or  necessary  to 
the  business  they  were  carrying  on,  and  materially  increased 
the  risk  and  hazard  of  fire  in  violation  of  the  policy,  and  by 
which  the  policy  became  void.  By  reason  whereof  they 
deny  liability  upon  said  policy. 

The  plaintiffs  by  reply,  deny  generally  the  allegations  of 
the  answer,  and  allege  that  by  the  terms  of  the  policy  they 
had  a  right  to  make  alterations  and  repairs  incident  to  their 
business,  which  wjis  that  of  manufacturers  of  undertaker's 
goods,  heating  apparatus,  etc.,  and  that  the  sinking  of  said 
artesian  well,  was  an  alteration  incident  to  said  business, 
within  the  meaning  of  said  policy.  And  further  that  the 
agent  of  the  Insurance  Company  had  full  knowledge  that 
the  plaintiffs  were  boring  said  well,  and  made  no  objections 
thereto;  and  that  the  statement  in  the  proof  of  loss  that 
the  well  had  reached  267  feet,  is  not  correct,  but  it  should 
be  230. 

Three  issues  are  presented  by  these  pleadings.  The  first 
is  raised  by  the  answer  of  the  defendant,  and  is  substantially 
that  the  plaintiffs,  without  the  consent  of  the  defendant 
indorsed  upon  the  policy,  increased  the  risk  by  sinking  an 
artesian  well  upon  the  premises  insured,  and  that  by  the 
sinking  of  the  well  gas  was  struck,  which,  coming  in  contact 
with  a  gas  jet,  caused  the  burning  of  the  building  insured. 

The  second  is,  that  the  sinking  of  the  well  was  embraced 
in  the  clause  of  the  policy  permitting  alterations  incident  to 
the  business;  and  the  third  is,  that  the  agent  of  the  defendant 
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had  notice  of  the  sinking  of  the  well  while  the  work  was 
progressing,  and  made  no  objection  thereto. 

It  may  be  said  generally  that  contracts  of  insurance  are  to 
be  constnied  as  other  contracts.  And  among  the  most  im- 
portant rules  for  their  construction  is  that  all  parts  of  the 
contract  are  to  be  taken  together;  and  they  shall  be  liberally 
construed;  and  that  such  meaning  shall  be  given  to  them  as 
will  carry  ont  and  effectuate  to  the  fnllest  extent  the  inten-  * 
tion  of  the  parties,  and  that  no  portion  of  it  will  receive  such 
a  construction  as  will  tend  to  defeat  the  obvious  general 
purpose  of  the  parties  entering  into  the  contract. 

Applying  these  general  principles  to  the  construction  of 
this  contract  generally,  and  to  the  particular  clauses  brought 
especially  to  our  notice  by  the  pleading,  we  may  say  the 
general  object  and  purpose  of  this  contract  was  to  secure  the 
plaintiffs  against  loss  by  fire  upon  a  certain  described  prop- 
erty, then  in  use  for  particular  purposes  described  in  the 
policy,  and  that  this  insurance  was  effected  by  the  insurance 
company  upon  said  property  upon  the  condition  that  the 
property  and  its  use  should  not  be  essentially  and  materially 
changed;  and  applying  the  rules  to  the  particular  clause 
pleaded  by  the  defendant,  the  language  of  which  is:  <<If 
the  above  mentioned  premises  shall  be  occupied  or  used 
so  as  to  increase  the  risk,  *  *  *  or  if  the  risk  be 
increased  by  the  erection  of  or  occupation  of  neighboring 
buildings;  or  if  by  any  means  whatever  within  the  control 
of  the  assured  without  the  consent  of  the  company  indorsed 
hereon '' — if  we  give  this  clause  its  literal  and  restricted 
meaning,  any  use  whatever  of  the  premises  by  the  defendant, 
by  which  the  liability  to  fire  was  increased  to  any  extent, 
would  avoid  the  policy,  but  this  would  not  be  in  accordance 
with  the  rules  of  construction  we  have  laid  down,  *and  it 
could  not  be  said  that  such  was  the  sense  in  which  the  par- 
ties understood  and  used  them  at  the  time  of  the  execution 
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of  the  contract.  We  think,  therefore,  that  the  terms  "in- 
crease the  risk,"  mnst  be  construed  as  meaning  an  essential 
increase  of  risk. 

And  so  applying  the  same  rules  of  construction  to  the 
clause  of  the  policy  relied  upon  by  the  plaintiffs,  to-wit: 
''The  insured  has  permission  to  make  alterations  and  re- 
pairs incidental  to  the  business" — if  we  give  this  clause  its 
literal  meaning,  it  would  be  extended  to  embrace  all  altera- 
tions which  the  parties  might  desire  to  make  connected  .with 
the  carrying  on  of  the  business,  although  it  might  increase, 
to  an  unlimited  extent,  the  liability  of  the  premises  to  be 
destroyed  by  fire.  But  such  a  construction  would  not  be  in 
accordance  with  the  rules  already  alluded  to,  and  certainly 
could  not  have  been  the  sense  in  which  the  parties  under- 
stood them  at  the  time.  I  think,  therefore,  that  this  clause 
must  be  understood  as  embracing  such  alterations  in  relation 
to  the  carrying  on  the  business  of  the  plaintiffs  as  would  not 
essentially  and  materially  increase  the  liability  of  the  prop- 
erty to  be  destroyed  by  fire. 

If  the  jury  find  from  the  evi(3ence  that  the  sinking  of  the 
well  was  without  the  consent  of  the  company,  and  materially 
and  essentially  increased  the  liability  of  the  property  insured 
to  be  burned,  the  policy  would  be  avoided  and  the  defendant 
will  be  entitled  to  your  verdict. 

But  if  the  sinking  of  the  well  did  not  materially  and 
essentially  increase  the  liability  of  the  property  to  be  burned, 
it  would  not  avoid  the  policy,  although  its  effect  may  have 
been  to  render  it  in  some  degree  more  liable  to  be  burned 
than  it  otherwise  would  have  been. 

If  you  find  from  the  evidence  that  in  the  business  in  which 
these  premises  were  used  a  well  would  be  beneficial,  and  such 
well  as  the  plaintiffs  sunk  had,  prior  to  and  at  the  date  of 
the  policy,  been  sunk,  and  was  in  common  use  by  establish- 
ments of  the  general  character  of  the  plaintiffs,  and  the  sink- 
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ing  of  8nch  well  did  not  esBentially  and  materially  increase 
the  liability  of  the  premises  to  be  burned,  the  plaintiffs  had 
the  right  to  sink  the  well,  and  the  sinking  thereof  would  not 
avoid  the  policy. 

Upon  the  question  raised  by  the  reply  that  the  agent  of 
the  company,  having  knowledge  of  the  digging  of  the  well, 
and  making  no  objections,  the  assent  of  the  company  is  to  be 
presumed,  I  may  say  to  you  that  although  Mr.  Young,  an 
insurance  agent,  placed  the  insurance  in  the  defendant's 
company,  and  procured  the  regular  agent  of  the  company, 
Mr.  Pollack,  to  issue  the  policy,  after  the  issuing  and  deliv- 
ery of  the  policy  to  the  plaintiff,  Mr.  Young's  relations  to 
the  company  ceased,  and  the  compi^iy  would  not  be  charge- 
able with  any  knowledge  of  his,  acquired  after  that  time  in 
regard  to  the  sinking  of  said  welL 
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1.  Berticb  ok  Cobpobation— ExTiucrr  Cobfobation.— Where  the 
representative  of  a  railroad  corporation  is  served  with  process,  he  may 
plead  in  abatement  in  his  own  name  that  the  corporation  is  extinct;  or 
he  may  make  the  same  defense  by  motion  to  dismisi  the  suit,  of  by  sug- 
gestion of  his  attorney  on  record,  supported  by  affidavits  showing  the  facts. 

2.  AoEiirr  mat  Deny  his  Relation  to  the  Corfoeation  bt  the 
Same  Plea. — ^Where  a  person  is  so  served  with  process  he  may,  by  plea, 
deny  that  he  sustains  any  such  relation  to  the  corporation  as  authorizes 
the  service  of  process  on  him. 


582  CIRCUIT  COURT.  [March, 

Kelley  v.  Miss.  Cent.  R.  R.  Co. 

The  marshal  was  commanded  to  summon  the  Mississippi 
Central  Railroad  Co.,  a  Tennessee  corporation,  to  answer  in 
a  suit  brought  to  recover  $7,000  on  past  due  coupons  of  said 
company.  The  oflScer  served  one  L.  T.  Bryan,  described  as 
manager,  John  G.  Mann,  superintendent,  and  R.  P.  Neely, 
a  director  of  said  company.  Each  of  these  parties  file  a 
separate  plea  in  abatement,  two  of  whom  deny  they  ever  had 
any  connection  with,  or  that  they  sustain  the  relation  to,  said 
company  as  set  forth  in  the  return  of  the  marshal.  Neely 
admits  there  was  formerly  such  a  corporation  in  existence, 
but  avers  that  it  ceased  to  exist  by  reason  of  a  consolidation 
thereof,  under  proper  authority,  with  the  New  Orleans,  St. 
Louis  &  Chicago  Railroad  Company.  He  further  states  that 
at  one  time  he  was  president  and  director  in  said  corpora- 
tion, and  is  now  a  director  in  the  consolidated  company,  and 
sets  forth  all  the  facts  relied  upon  to  show  a  dissolution  of 
said  company.  The  pleas  were  all  sworn  to.  Plaintiff 
moved  to  strike  them  out  for  the  reason,  as  he  alleged,  that 
the  persons  filing  them  were  n6t  parties,  and  for  judgment 
by  default  Parties  pleading  moved  that  their  pleas  be 
treated  as  affidavits  in  case  they  are  not  permitted  to  plead 
in  abatement,  and  also  to  quash  the  writ;  and  should  this  be 
not  agreed  to,  their  counsel  ask  that  they  may  be  permitted 
to  appear  as  amid  curies  for  the  purpose  of  suggesting  and 
proving  such  facts  as  will  show  that  judgment  by  default 
should  not  be  entered  against  them, 

Hume^  cfe  Postoriy  for  the  plaintiff. 

James    Fen^eea    and    Wright^  Folkes  dk   Wriffhi,    for 

defendants. 

Hammonb,  J. — The  only  question  to  be  now  determined 
is,  whether  the  persons  named  in  the  marshal's  return  shall 
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be  allowed  to  plead.  The  question  here  raised  usually  arises 
in  some  collateral  way,  and  when  it  has  been  directly  pre- 
sented, as  in  this  case,  the  courts  are  always  beset  with  tech- 
nical difficulties.  On  the  one  hand  it  is  urged  that  a  dead 
party  cannot  speak;  that  a  non-existing  thing  cannot,  with- 
out admitting  the  very  question  in  dispute,  plead  in  the 
manner  it  might  if  it  did  exist;  while  on  the  other  it  is  said 
with  equal  force,  that  one  not  a  party  to  a  suit  cannot  be 
heard  to  interfere  with  it.  In  Bronson  v.  LaCrosse  B.  Co.y 
2  Wall.  283,  292,  it  is  said  that  generally  other  persons  are 
not  permitted  to  plead  for  a  corporation,  because  of  the  ine- 
quality that  would  exist  between  the  parties.  The  corpora- 
tion not  being  before  the  court  would  not  be  bound  by  any 
judgment  rendered  on  such  pleas.  But  lest  there  should 
be  a  reproach  to  the  law,  stockholders  were  permitted  to 
plead  for  themselves,  where,  the  corporation  had  abandoned 
its  defense  and  its  trust 

Every  corporation  has  officers  who  speak  and  act  for  it  by 
authority  of  law,  and  process  must  be  served  on  the  proper 
officer  or  the  judicial  proceeding  is  not  binding.  Alexandria 
V.  Fairfax^  95  U.  S.  774.  Under  the  Tennessee  Code  a 
failure  to  elect  officers  does  not  dissolve  corporations,  and 
those  last  in  office  continue,  and  process  may  be  served  upon 
them;  so,  after  dissolution,  they  continue  for  five  years  for- 
the  very  purpose  of  prosecuting  and  defending  suits.  T.  & 
S.  Code,  sees.  1481,  1493,  2831,  2834.  If  the  defendant 
here  has  a  qualified  existence  under  these  provisions  of  the 
statute,  there  should  be  a  plea  by  the  corporation  itself.  In 
the  absence  of  such  statutes,  the  tendency  of  modern  decis- 
ions is  to  treat  a  corporation  once  existing  as  continuing  to 
exist  for  the  purpose  of  suing  and  being  sued  in  winding  up 
its  affairs.  Po^neroy  v.  Bank,  1  Wall.  23;  li.  Co.  v.  Evana^ 
6  Ileisk.  607;  Shackelford  v.  B,  Co,,  52  Miss.  159. 

But  we  are  met  at  the  threshold  with  the  question  whether 
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this  defendant  exists  at  all  for  any  purpose,  as  a  qnestion  of 
fact  to  be  ascertained  in  determining  whether  the  plaintiff  is 
entitled  to  a  judgment  by  default.  He  insists  that  he  has 
the  right  to  take  his  judgment,  at  the  peril  of  its  being 
void  if  there  be  in  fact  no  corporation.  In  England  there 
can  be  no  judgment  by  default  without  appearance,  and  if 
the  defendant  refuses  to  a2)pear,  the  plaintiff  must  enter 
appearance  for  him,  and  in  doing  so,  must  make  affidavit  of 
proper  service  on  the  defendant;  this  may  be  contested  by 
cross-affidavits  and  motions  to  quash  the  service  and  the  writ 
3  Chit.  Prac.  264,  277,  280.  In  Alabama  and  other  'States 
the  cx)urt  will  not  give  a  judgment  by  default  against  a  cor. 
poration,  without  a  judicial  finding,  recited  on  the  record, 
that  the  service  has  been  of  a  character  to  bring  the  corpora- 
tion into  court.  Oxford  Co.  v.  Spradley^  42  Ala.  24;  Taller 
dega  Co.  v.  McCullough^  Id.  667.  But  we  have  no  such 
reasonable  requirements  in  Tennessee.  The  sheriff  may 
simply  return  the  process  "executed,"  and  the  presumption 
is  that  it  is  regular,  and  on  the  proper  officer.  Any  party 
aggrieved  has  his  remedy  by  action  for  a  false  return  against 
the  sheriff,  or  by  bill,  in  equity  to  set  aside  the  judgment 
WaHrace  v.  Turnpike^  Co.y  2  Cold w.  515 ;  Ridgeway  v.  Barik^ 
11  Humph.  522;  Bell  v.  WUliamSy  1  Head,  230;  Baxter  v. 
Ervin^  Thomp.  Cases,  175;  Gardner  v.  Barger^  4  Heisk. 
669,  671.  But  even  in  Tennessee  one  is  not  put  to  an  action 
for  a  false  return  or  a  bill  in  equity  to  avoid  a  wrongful 
judgnient.  In  Graham  v.  Roberts^  1  Head,  55,  a  writ 
against  Garret  Graham  was  served  on  Jared  Graliam  and  the 
bill  in  equity  of  the  latter  to  avoid  the  judgment  was  dis- 
missed, because  he  did  not  appear  to  contest  the  judgment 
by  default  in  the  first  instance.  In  Bank  v.  SkiZlem^  2 
Sneed,  698,  a  judgment  by  default  was  set  aside  on  the  affi- 
davit, and  in  Jones  v.  Cloudy  4  Coldw.  236,  239,  on  the 
motion  of  one  not  a  party  to  the  record;  and  in  both  -cases 
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it  was  held  not  to  be  error.  No  Tennessee  case  has  been 
found  which  shows  liow  the  alleged  extinction  of  a  corpora- 
tion may  be  contested  in  a  suit  against  it  in  its  corporate 
name;  and  until  modified  by  the  statutes  above  cited,  the 
law  was  settled,  that  upon  the  civil  death  of  a  corporation  it 
could  no  longer  sue  or  be  sued,  and  could  have  neither  offi- 
cers nor  stockholders;  and  the  same  would  doubtless  be  the 
rule  under  these  statutes  after  the  five  years  of  qualified 
post  mortem  existence  have  elapsed.  White  v.  Campbell^  5 
Humph.  37;  Hopkins  v.  Whitesides^  1  Head,  33;  Ingraham 
V.  Terry,  11  Humph.  571;  Blake  v.  Hinkle^  10  Yerg.  217; 
Nashville  Bank  v.  Petway,  3  Humph.  522.  It  is  said  in 
R,  R,  Co.  V.  EvanSy  6  Heisk.  607,  that  the  question  of  ex- 
tinction must  be  raised  "  by  a  plea  in  abatement,  motion  or 
other  proceeding,"  but  there  is  nothing  to  indicate  by  whom 
these  may  be  taien.  In  this  case,  and  uniformly,  it  is  held 
that  a  failure  to  make  the  question  by  some  proper  proceed- 
ing admits  the  corporate  existence.  The  necessity,  then,  for 
some  proceeding  to  abate  the  suit  is  obvious.  If  there  be 
any  appearance,  except  to  make  that  contest,  the  matter  is 
ended  in  favor  of  the  existence,  for  afterwards  all  parties  are 
estopped  to  deny  it.  Muscatine  v.  Funk,  18  Iowa,  469. 
The  marshal  cannot  safely  assume  to  determine  the  question 
and  refuse  to  execute  the  writ,  particularly  in  a  case  like  this 
where  there  has  been  a  corporation  which  has  issued  bonds 
and  built  a  railroad,  and  as  to  which  there  are  outward  and 
tangible  evidences  of  continued  existence. 

The  plaintiff  may  take  a  judgment  at  his  pferil,  and  if 
there  be  no  corporation,  it  is  void,  as  we  have  seen.  Thorn- 
ton V.  Railway,  123  Mass.  32,  But  I  do  not  see  that  he 
is  entitled  to  this  as  a  matter  of  right,  nor  that  the  stock- 
holders  or  others  interested  should  be  compelled  to  submit  to 
such  a  judgment  without  a  preliminary  contest  over  the  fact 
of  corporate  existence;   because,  .if  there  be  a  corporation, 
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the  judgment  by  default  is  binding,  and  all  opportunity  to 
make  other  defenses  is  gone.  This  throws  on  all  interested 
the  peril  of  determining  the  important  question  of  existence 
for  themselves,  without  the  aid  of  judicial  inquiry  into  the 
disputed  facts,  and  is  an  immense  advantage  to  a  plaintiff; 
and  it  would,  in  my  opinion,  be  a  reproach  to  the  law  to  per- 
mit it  upon  any  technical  theory  that  the  officers  and  stock- 
holders are  not  parties,  and  therefore  cannot  plead  in  the 
suit.  That  they  are  not  parties  even  when  served  with  pro- 
cess cannot  be  denied.  Bronson  v.  LaCrosae  R.  Co.^  supra; 
French  v.  Bank,  7  Ben.  488,  S.  C.  11  K  B.  K.  189;  Apperson 
V.  Ins.  Co,,  88  N.  J.  L.  272;  Blachman  v.  R.  Co.,  58  Ga.  189. 
How,  then,  can  the  defense  be  made?  It  is  said  in  Oxford 
Co.  V.  Spradley,  46  Ala.  98,  that  there  is  no  precedent  for  a 
plea  by  a  corporation  of  its  own  non-existence,  that  it  is  an 
inappropriate  plea  and  an  inconsistency  in  itself;  but  it  is 
intimated  in  McCuUough  v.  In%.  Co.,  Id.  876,  that  such  a 
plea  is  permissible  ia  cases  of  misnomer  and  dissolution. 
In  TT.  TJ.  Tel.  Co.  v.  Eye&r,  2  Col.  141,  Mr.  Justice  Bel- 
FOBD  says  that  such  a  plea  by  the  corporation  itself  is  not 
anomalous,  and  is  abundantly  established  by  many  respect- 
able courts,  and  he  concludes  it  is  a  plea  in  bar  and  may  be 
joined  with  the  general  issue;  but  the  majority  of  the  court 
held  it  could  be  pleaded  by  the  corporation  neither  in  abate- 
ment nor  bar,  that  such  a  plea  was  felo  de  se.  See,  also, 
Gulf  B.  R.  Co.  V.  Shirley,  20  Kas.  660.  Notwithstanding 
this  it  will  be  found  that  the  plea  has  been  made  by  the 
alleged  corporation  itself  in  many  cases.  Foster,  v.  White 
Cloud,  32  Mo.  505;  Hohich  v.  Folger,  20  Wall.  1;  Boyoe 
V.  M.  E.  Church,  46  Md.  359;  Greenwood  v.  Railroad  Co. 
10  Gray,  378;  Dooley  v.  Gloss  Co.,  15  Gray,  494;  Thorn- 
ton  V.  Railway,  123  Mass.  32;  Oatt  v.  Adams  Exp.  Co.,  100 
Mass.  320;  Inrnan  v.  Allport,  65  111.  540;  Pilbrow  v.  RaiU 
way  Co.,  5  M.  G.  &  S.  (57  E.  C.  L.)  440. 
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In  Massachusetts  it  is  held  that  the  plea  must  be  by  the 
corporation,  and  that  an  officer  or  stockholder  cannot  make 
defense.  Townaend  r.  Free  Will  Baptist^  6  Cash.  281; 
Byera  v.  FrarHdin  Co.,  14:  Allen,  470;  Bobbina  v.  Justices^ 
12  Gray,  225.  Yet  in  Buck  v.  Aahudot  Co.,  4  Allen,  357, 
and  Foster  v.  Essex  Bank,  16  Mass.  245^  the  fact  of  non- 
existence was  otherwise  made  to  appear  in  the  one  case  by 
one  having  no  right  to  plead,  and  in  the  other  by  suggestion 
of  counsel. 

In  Callender  v.  PaineaviUe  Co.,  11  Ohio  St.  516,  the 
question  was  directly  adjudicated.  An  officer  not  even 
served  with  process,  was  allowed  to  file  his  affidavit  and 
move  to  dismiss  the  suit,  because  the  defendant  had  no  cor- 
porate existence,  the  court  holding  that  he  was  not  an  in- 
truder; that  a  judgment  against  the  company  would  be 
against  all  the  members  collectively,  including  him  as  an 
individual,  and  that  any  member  under  the  circumstances, 
might  make  the  motion  to  dismiss  and  be  heard  upon  it. 
And  in  Pilbrow  v.  Railway  Co.,  54  E.  C.  L.  780,  the  right 
of  the  person  served  to  make  the  defense  was  upheld.  See, 
also,  Stevenson  v.  Thorn,  18  M.  &  W.  149;  StewaH  v, 
Dunn,  12  Id.  655. 

The  defense  was  made  by  the  persons  served  with  process 
pleading  in  abatement  in  Rand  v.  Proprietors,  3  Day,  441, 
Fvarts  v.  Killingworth  Co.,  20  Conn.  447,  and  Express  Co, 
V.  Haggard,  37  111.  465;  and, in  Elliott  v.  Holmes^  1  Mc- 
Lean, 466,  it  was  held  that  a  person  served  with  process 
against  another  might  make  the  defense  either  by  such  plea 
or  suggestion  of  counsel.  In  Quarrier  v.  Peabody  Co.,  10 
West  Va.  507,  it  is  said  that  a  plea  in  abatement  by  a  cor- 
poration should  not  be  by  attorney,  but  by  the  president 
individually,  to  avoid  the  effects  of  appearance  by  the  ^cor- 
poration; that  a  corporation  should  never  plead  in  abatement 
in  its  corporate  name. 
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Persons  sued  in  a  representative  capacity  as  executors, 
trustees  and  the  like,  may  plead  that  tliey  hold  no  such  rela- 
tion. 1  Danl.  Ch.  631;  Story  Eq.  PI.  732.  This  is  quite 
analogous  to  the  situation  of  the  parties  here.  It  is  true, 
executors  are  parties  to  the  writ,  but  only  in  their  represent- 
ative capacity;  and  where  tliey  plead  "no  such  executor,"  it 
is  their  individual  plea.  So  the  head  ofScer  of  a  corporation 
sued  as  such  may  deny  that  he  sustains  that  relation.  Stew- 
a/rt  V.  Dunn^  supra;  and  in  St&oenaoih  v.  Thom^  sujpra^  it 
was  said  that  a  person  served  with  process  is,  for  some  pur- 
poses at  least,  to  be  considered  the  defendant.  And  there  is 
another  analogy  in  the  case  of  a  judgment  of  outlawry, 
where,  if  the  outlaw  dies,  the  death  may  be  pleaded  by  any 
person  to  release  his  property.  1  Tidd.  141.  The  defense 
of  the  non-existence  of  a  corporation,  sued  as  such,  may  also 
be  made  by  an  attorney  in  his  own  name  suggesting  it  on 
the  record.  Oreely  v.  Smithy  8  Story,  657 ;  Muiama  v.  Po- 
tomac Co.,  8  Pet.  281;  Pomeray  v.  Bank,  1  Wall.  23. 
Whether  he  be  the  attorney  of  the  corporation  must  depend 
on  whether  it  exists  or  not;  if  not,  he  must  be  the  attorney 
of  some  one  else  having  an  interest  in  the  matter,  for  a  non- 
existing  corporation  can  not  in  the  nature  of  things  appoint 
an  attorney  under  a  common  seal,  and  the  dissolution  would 
revoke  any  appointment  already  made. 

The  objections  suggested  against  any  method  of  making 
the  defense  come  from  pressing  too  far  the  doctrine  that  a 
corporation  has  an  independent  existence.  This  ens  rationis 
called  a  corporation  is,  after  all,  only  an  incorporeal  defend- 
ant, and  it  cannot,  until  its  existence  is  established,  have  any 
independent  status  separate  and  apart  from  the  personality 
of  those  composing  it.  To  speak  of  it  as  dying  is  a  some- 
what false  analogy.  The  law  provides  heirs,  executors  or 
administrators  for  dead  persons;  but. an  extinct  corporation 
must  be  represented  by  the  individuals  who  originally  com* 
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posed  it;  they  may  employ  attorneys,  and,  as  a  matter  of 
fact,  they  are  the  real  actors  in  any  litigation  with  it;  if  it 
be  alive,  they  must  act  in  the  corporate  name;  if  extinct, 
they  may  so  act,  although  it  would  be  an  inconsistency,  or 
ihey  may  act  in  their  own  names.  If  sued  in  the  corporate 
name,  this  would  seem  to  violate  the  well  known  rule  that 
none  but  parties  can  plead ;  but  this  results  from  assuming 
the  very  question  in  dispute  in  favor  of  the  plaintiff,  i.  6., 
that  there  is  a  corporation.  If  the  question  be  assumed  the 
other  way,  as  the  persons  alleged  to  have  a  corporate  exist- 
ence must  assume  if  Ihey  deny  that  fact,  there  is  no  difficulty 
in  treating  them  as  the  real  parties  sued.  The  plaintiff  here 
by  his  argument  requires  the  court  to  adjudicate  that  a  cor- 
poration does  exist  upon  his  bare  allegation  of  the  fact;  and 
he  ^ould  compel  the  persons  supposed  to  constitute  it,  to 
admit  that  fact  by  pleading  in  the  corporate  name  which  he 
assumes  they  have.  I  do  not  think  the  rule  of  pleading 
relied  on  is  so  inflexible  as  to  give  the  plaintiff  this  advan- 
tage. Either  this  case  is  an  exception  to  it,  or,  for  the  pur- 
pose of  trying  this  question,  the  persons  alleged  to  be  incor- 
porated must  be  considered  the  real  parties,  not>vithstanding 
the  plaintiff's  assumption  of  their  corporate  capacity. 

In  Welch  V.  St.  Genevieve^  1  Dill.  130,  the  facts  were 
presented  by  the  return  to  a  mandamus  of  individuals  held 
to  have  no  official  connection  with  the  corporation,  and  upon 
the  suggestion  of  an  amicus  curim^  the  question  of  extinction 
was  tried.  In  McGooii  v.  Scales^  9  Wall.  23,  the  defense 
was  made  both  by  trustees  not  sued,  and  the  extinct  corpora- 
tion itself;  and  in  Bank  v.  Colby ^  21  Wall.  609,  the  motion 
to  abate  was  made  by  a  receiver. 

The  plaintiff  having  treated  the  persons  served  with  pro- 
cess as  representing  the  alleged  corporation,  he  cannot  pre- 
clude them  from  at  least  denying  that  there  is  such  a  cor- 
poration.    Whether  they  do  this  in  their  own  names  or  that 
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of  the  alleged  corporation  is  quite  immaterial,  bat  it  seems 
to  me  more  reasonable  not  to  pretend  that  there  is  a  corpora- 
tion in  order  to  deny  that  there  is  one. 

The  motion  to  strike  out  the  pleas  and  for  jndgment  by 
default  is  denied. 


LEACH,  AmGinsBy  Etc.,  v.  KAY. 
CiKcurr  CouBT; — Distbiot  ot  Eentuobt — Masch,  1880. 

1.  Clerk's  CoMMissioiYS. — The  clerk  of  the  court  is  allowed  one  per 
centum  for  receiving,  keeping  and  paying  out  moneys  under  Rev.  Stat, 
sec.  828.  Unless  the  money  has  actually  or  constructively  passed  through 
his  hands,  he  is  not  entitled  to  such  commission. 

2.  Assignee  nr  Bankbuptct— Commissions  ov  Clerk. — ^There  Is  no 
statute  requiring  an  assignee  in  bankruptcy  who  has  sold  real  estate  and 
subsequently  filed  a  bill  in  the  United  States  Circuit  Court  to  settle  con- 
flicting claims*  to  the  property,  to  pay  proceeds  received  in  the  registiy 
of  the  court.  The  clerk  is  entitled  to  no  commissions  in  such  moneys, 
unless  an  order  has  been  niade  to  pay  the  money  into  court. 

On  exceptions  to  clerk's  costs. 

/.  H.  Pv/ryear^  for  himself. 

/.  W.  Bloomfield  and  Henry  jBtt/mett,  for  plaintiff. 

Hammond,  J. — This  was  a  bill  in  eqnity  to  settle  a  con- 
troversy between  the  creditors  of  different  firms,  to  which 
the  bankrapta  belonged,  as  to  the  distribution  of  the  assets. 
It  is  in  the  nature  of  a  bill  of  interpleader  by  the  assignee, 
though,  perhaps,  not  technically  such,  to  settle  questions  of 
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title  to  certain  property  in  his  poBseBBion,  claimed  as  assets 
by  him,  which  claim  was  disputed  by  creditors  demanding 
the  property  as  assets  of  a  firm  not  bankrupt.  By  the  decree 
it  was  adjndged  that  the  property  belonged  to  the  bankrupt 
firm,  and  should  be  distributed  equally  among  all  the  credit- 
ors of  that  firm.  The  assignee  had,  as  the  proceeds  of  the 
sale  made  by  him,  the  sum  of  $9,000,  and  the  clerk  insists 
that  it  was  constructively  in  the  registry  of  the  court;  that 
he  is  entitled  to  the  commission  of  one  per  centum  allowed 
him  by  section  828  of  the  Eevised  Statutes,  and  he  has  bo 
taxed  it  in  his  fee  bill. 

The  assignee  excepts  to  this  on  the  ground  that  the  money 
belonged  to  him  as  assignee,  and  wajs  never  in  the  registry 
as  a  fact,  nor  could  it  properly  belong  there.  Undoubtedly, 
in  a  proceeding  like  this,  whether  one  of  the  parties  be  an 
assignee  in  bankruptcy  or  not,  or  whether  he  claims  the 
property  in  dispute  in  that  capacity  or  not,  it  is  competent 
for  the  court  to  order  the  money  to  be  paid  into  the  registry, 
or  to  appoint  a  receiver  of  it  as  in  other  equity  cases.  But 
neither  the  final  decree  nor  any  interlocutory  order  ha6  made 
such  disposition  of  the  money.  It  is  insisted  by  the  clerk, 
however,  that  it  is  constructively  in  court  because  the  assig- 
nee is  distributing  it  under  the  orders  of  the  court,  or  holds 
it  as  if  paid  to  him  by  the  court  here,  and  therefore  it  should 
be  considered  as  having  been  paid  by  him  into  the  registry 
and  returned  to  him  through  it.  The  final  decree  shows  that 
this  is  a  misapprehension  of  it.  After  adjudging  the  prop- 
erty^ which  was  a  warehouse,  to  the  assignee,  it  goes  on  to 
say,  "to  be  held  and  distributed  as  such,  [assets  of  Sebree 
&  Hobson,  the  bankrupts,]  in  bankruptcy,  m  and  by  the 
J}istrict  Court  of  the  United  States^  *  *  *  in  the 
matter  of  Sebree  &  Hobson,  bankrupts,  through  the  register 
before  whom  said  case  is  pending  in  bankruptcy." 

It  is  therefore  being  distributed  in  the  District  Court,  and 
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not  this  court.  Bat,  aside  from  this,  the  bankrupt  law  pro- 
Tides  that  the  assignee  shall  deposit  the  money  in  his  own 
name  as  assignee  in  some  bank,  and  does  not  contemplate 
that  he  shall  pay  it  into  the  registry.  Bevised  Statutes, 
5059.  It  can  never  go  there,  except  by  some  order  of  court 
making  that  disposition  of  it,  as  in  ordinary  cases  of  litiga- 
tion, for  satisfactory  reasons  appearing  in  tlie  sait  in  which 
the  order  is  made.  In  the  case  of  £x  parte  PrescoU^  cited  by 
the  clerk,  there  was  an  order  that  the  marshal  deposit  the 
money  in  bank,  subject  to  the  order  of  the  court,  and  though 
it  was  not  in  the  registry,  but  in  the  name  of  the  marshal  in 
a  bank,  Mr.  Justice  Story  held  that  it  was,  in  legal  intend- 
ment, deposited  in  court,  and  allowed  the  clerk  his  fees.  2 
Gall.  145;  1  Bright  Dig.  274,  and  note.  And  so,  in  The 
Ave?*i/,  2  Gall.  308,  the  same  learned  judge  held  that  where 
it  was  the  duty  of  the  marshal  to  pay  a  fund  into  court,  upon 
a  sale  pendente  lite^  the  clerk  was  entitled  to  his  commis- 
sions, although  if  the  sale  had  been  made  on  final  decree  the 
marshal  could  himself  distribute  it.  The  case  Ex  parts 
Plitt^  2  Wall.  jr.  453,  decides  that  the  clerk  is  not  entitled 
to  commissions  "for  receiving,  keeping,  and  paying  out 
money,"  unless  the  money  has  actually  passed  through  his 
hands,  or  into  the  custody  of  the  court,  or  has  been  agreed 
to  be  so  considered. 

In  re  Goodrich^  4  Dill.  230,  it  was  held  that  the  statute 
implies  that  the  money  shall  be  actually  received,  kept,  and 
paid  out  by  the  clerk,  and  that,  generally  at  least,  even  where 
a  fund  is  ordered  to  be  paid  through  the  clerk,  the  parties 
may  disregard  the  order  and  pay  directly,  and  deprive  the 
clerk  of  his  commissions.  And  see  Upton  v.  Trehlecock^ 
4  Dill.  232,  note.  1  doubt  if  I  should  go  so  far  as  was  done 
in  Goodrich's  Case^  if  it  appeared  that  there  was  a  combina- 
tion between  the  parties  to  make  the  payment*  so  as  to  de- 
feat  the  clerk's  commissions.     However,  this  case   clearly  • 
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falls  within  the  rale  that  the  clerk  is  not  entitled  to  commis- 
sions anless  the  money  passes  through  his  hands,  either 
actually  or  constructively.  It  was  not  the  duty  of  the  assig- 
nee, under  any  statute  or  other  law,  to  pay  the  fund  he  held 
into  this  court,  nor  was  he  even  ordered  to  do  so*  The  item 
of  $90,  charged  by  the  clerk,  must  be,  therefore,  disallowed. 

CofiTfl— Witnesses. — Lonotear,  J.,  in  Afass.  Life  Ins.  Co.  v.  Fishery 
(MS.)  Detroit,  February,  1874,  ruled,  viz. :  The  travel  fees  of  witnesses 
attending  in  court  from  distances  beyond  the  reach  of  a  subpoena  cannot 
be  taxed  against  a  losing  party.  The  mileage  of  witnesses  attending  from 
out  of  the  district  and  more  than  one  hundred  miles  from  the  place  of  trial 
can  be  taxed  only  for  one  hundred  miles;  citing  1  Cranch.  178;  2  Story, 
190:  3  id.  84;  W.&  Bf.  63;  Hemp.  646;  5  McLean,  213,  241;  1  Fish.  Pat. 
C.  285;  2  id.  244;  5  Blatch.  184;  1  Abb.  299;  4  Ben.  857;  4  Fish.  P.  C. 
638 ;  and  6  Blatch.  509,  as  being  all  the  cases  relating  to  the  question. 
[Beporter. 


LUCIEN  B.  EATON  v.  NOBLE  CALHOUN. 

OiBCuiT  Court — Western  District  of  Tennessee — March, 

1880. 

Ok  Demurrer. 

1.  Jurisdiction  in  Federal  Court  Co-Extbnsivb  wit?  that  in 
State  Court  — When.— By  virtue  of  sec.  25,  act  of  March  3,  1875, 
original  jurisdiction  is  conferred  on  the  Circuit  Court  concurrent  with 
the  courts  of  the  several  States  of  all  suits  of  a  civil  nature  at  common 
law,  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars,  and  which  arise  under  the  Con- 
stitution  or  laws  of  the  United  Slates. 

2.  Necessary  Averments. — Parties  suing  in  this  court  must,  however, 
show  by  proper  and  apt  averments  enough  to  maintain  the  Federal  Juris- 
diction  according  to  this  rule. 

38 
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The  grounds  of  demurrer  are  fully  stated  in  the  opinion 
of  the  court. 

Lucien  B,  Eaton^  in  propria  persona^  for  plaintiff. 

Jos.  M.  Ghregory^  for  defendant. 

Baxt£B,  J. — The  defendant,  by  demurrer,  denies  the  juris- 
diction of  this  court,  on  the  ground  that  both  the  plaintiff 
and  himself  are  citizens  of  Tennessee;  and  this  is  the  only 
question  presented  for  our  determination. 

The  framers  of  the  Constitution  seem  to  have  been  agreed 
upon  three  fundamental  ideas:  First,  tli^tt  a  national  judiciary 
was  essential  to  the  maintenance  of  the  national  authority; 
second,  that  its  powers  should  be  co-extensive  with  those  of 
the  legislative  department;  and,  third,  that  it  ought  to  be  so 
organized  and  endowed  as  to  insure  all  the  purposes  of  its 
establishment.  And  in  furtherance  of  these  principles  they 
made  the  Constitution  declare  '*that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  under  the  Con- 
stitution, the  laws  of  tlie  United  States,  and  treaties  made  or 
which  shall  be  made  under  their  authority."  But  this  Con- 
stitution needed  legislation  to  make  it  effective.  Hence  the 
25tli  section  of  the  Judiciary  Act  of  1789,  prescribed  a  mode 
whereby  parties  claiming  rights  under  the  Constitution  or 
laws  of  the  United  States,  could,  after  unsuccessfully  litigat- 
ing the  same  through  the  State  Courts,  have  the  judgments 
or  decrees  of  the  State  Courts  against  them  re-examined  and 
reversed  or  affirmed  by  the  Supreme  Court  of  the  United 
States. 

But  this  remedy  was  found  to  be  circuitous,  dilatory  and 
expensive.  •  To  obviate  which.  Congress  passed  the  act  of 
March  3,  1875,  entitled,  "An  Act  to  Determine  the  Juris- 
diction of  the  Circuit  Court,"  etc.  This  act,  in  explicit 
terms,  confers  original  jurisdiction  concurrent  with  the 
courts  of  the  several  States  "on  the  Circuit  Courts  of  the 
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United  States  of  all  suits  of  a  civil  nature  at  common  law 
or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  five  hundred  dollars,  and  aris- 
ing under  the  Constitution  or  laws  of  the  United  States." 
Parties,  therefore,  claiming  rights  under  the  Federal  Consti- 
tution or  laws,  may,  since  the  act  of  1875,  pursue  the  rem- 
edy given  by  the  aforesaid  25th  section,  or  in  lieu  thereof, 
bring  their  suit,  in  the  first  instance,  in  the  Federal  tribunals. 
But  they  must,  in  either  case,  show  by  proper  and  apt  aver- 
ments, enough  to  maintain  the  Federal  jurisdiction.  Does 
the  plaintiff  do  this  in  this  case?  If  he  does  we  are  bound 
to  retain  and  try  the  caitse. 

Upon  this  point  the  plaintiff,  after  alleging  title,  etc.,  to 
the  premises  sued  for,  says  that  he  acquired  his  title 
"through  a  deed  of  the  United  States  executed  by  the  Com* 
missioner  of  Internal  Revenue  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  by  virtue  of  the  authority  conferred 
by  the  act  of  the  8th  of  June,  1872,  and  acts  "amendatory 
thereof,"  and  that  his  "claim  of  title  arises  under  the  afore- 
said acts  of  Congress,"  and  that  "the  validity  of  said  acts 
of  Congress  and  his  title  thereunder,  are  the  only  questions 
in  controversy"  in  this  case. 

These  averments,  admitted  by  the  demurrer,  bring  the 
case  within  the  purview  of  the  act  of  1875,  and  clothes  tlie 
court  with  jurisdiction  in  the  premises.  The  demurrer  will 
therefore  be  disallowed  and  defendant  will  be  permitted  to 
plead  in  bar.     The  district  judge  concurs. 

This  case  was  first  tri«d  by  Hami^nd,  J.,  before  whom  counsel  insisted 
that  the  Jurisdiction  could  not  be  maintained  under  the  act  of  1838,  refer- 
ring; to  that  alone.  Not  being  satisfied  as  to  how  the  law  was,  his  honor 
ordered  a  re-argument,  but,  before  the  time  fixed,  came  to  the  conclusion 
that  the  act  in  question  was  not  broad  enough  for  such  a  case,  and  pre- 
pared an  opinion,  (MS.)  On  the  day  assigned  for  re-argument  he  Qon- 
Bulted  with  Baxter,  J.,  who  coincided  in  that  view,  but  suggested,  as  he 
did  afterwards  to  counsel,  that  perhaps  the.  act  of  1875  covered  the  case, 
on  which  question  the  re-argument  proceeded.  The  result  was  the  fore- 
going decision     [Reporter, 
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THE  GUIDING  STAR. 
DisTBiOT  CouBT — D18TBICT  OF  Kentuokt — Mabch  4,  1880. 

AOnON   IK   REM   BY   8BAMAN   AGAINST   OFFICEB   OF  BOAT. 

A  seaman  cannot,  by  a  proceeding  in  rem^  Join  a  claim  for  wages  with 
a  claim  for  an  assault  and  battery  by  an  officer  of  a  yessel. 

The  libellant  claimed  for  services  as  seaman  on  voyage  to 
New  Orleans  and  return.  On  the  voyage  back,  he  alleged, 
when  near  Oaseyville,  Ky.,  he  was  stricken  by  the  mate, 
with  the  knowledge  and  consent  of  the  captain — badly  used 
and  then  put  off  without  his  consent.  He  further  claimed 
wages,  rations  and  fare  back  home,  in  addition  to  a  lai^ 
sum  for  damages  by  reason  of  the  assault,  which,  he  alleged, 
resulted  in  sickness,  lameness,  and  a  total  unfitness  for  work. 

• 

The  exception  to  the  libel  was,  that  the  claims,  being  for  tort 
and  contract,  cannot  be  joined. 

/.  £[.  Trabvs  and  Z.  N.  DembitZj  for  libellant 

BarVj  Goodloe  <6  Hwmph/rey^  for  claimant. 

Bbown,  J. — The  only  question  raised  by  the  exception  is 
whether  a  seaman,  in  an  action  m  rem,  can  join  a  claim  for 
wages  with  a  claim  for  an  assault  and  battery  by  an  officer 
of  the  vessel.  Doubtless  a  court  of  admiralty  may  entertain 
jurisdiction  in  personam  of  suits  for  assaults,  and  I  see  no 
reason  to  doubt  that  a  seaman  may  join  in  an  action  for 
wages  a  claim  against  the  vessel  for  injuries  received  by  such 
acts  of  negligence  as  the  ship  is  liable  for  in  a  proceeding 
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in  rem/  but,  by  general  admiralty  Kule  16,  *»in  all  suits  for 
an  assanlt  or  beating  on  the  high  seas,  or  elsewhere  within 
the  admiralty  and  maritime  jurisdiction,  the  suit  shall  be  in 
personam  only." 

It  seems  to  be  the  opinion  of  Mr.  Benedict,  however, 
(Benedict's  Admiralty,  sec.  309,)  that  this  rule  is  confined  to 
cases  technically  for  assault  and  battery  as  mere  torts,  and 
that  if  the  action  be  brought  on  a  contract,  as  for  not  carry- 
ing a  passenger  safely,  or  without  injury,  or  for  not  treating 
with  kindness  a  passenger  or  seaman,  an  assault  or  beating 
being  the  gravamen  of  the  breach,  that  the  suit  may  be  in 
rem  against  the  vessel.  No  authorities,  however,  are  cited 
to  this  proposition,  and  upon  a  careful  examination  I  have 
been  unable  to  find  any  which  lends  it  support.  It  is  true 
there  are  certain  cases  in  rem  in  which  the  libellant  may  join 
any  number  of  demands,  and  in  cases  in  personam  claims  ex 
delicto  and  ex  contractu  are  not  infrequently  joined  in  the 
same  libel.     Dunlap's  Admiralty,  89. 

The  question  .here  involved  is  discussed  in  but  a  single 
case,  viz.,  Pratt  v.  Thomas^  1  Ware's  Kep.  427,  in  which  the 
learned  judge  for  the  district  of  Maine  considers  the  subject 
with  his  usual  thoroughness,  and  comes  to  a  conclusion  that 
a  claim  for  damages  for  a  personal  wrong  is  an  entirely  inde- 
pendent claim,  and  perfectly  unconnected  with  that  for 
wages.  This  case  is  a  much  stronger  one  against  a  joinder 
than  the  one  at  the  bar,  as  it  was  a  libel  i/n  personam  against 
the  master. 

If  it  had  been  supposed  that  the  court  could  entertain 
jurisdiction  in  rem  of  a  suit  for  an  assault,  it  is  incredible 
that  precedents  for  such  suits  should  not  be  found  in  the 
books,  for  cases  of  aggravated  assaults  upon  seamen  are  of 
the  commonest  occurrence.  Upon  the  contrary,  in  all 
reported  cases  of  this  kind  the  actions  are  in  personam  only. 
The  Agincourt.l  Hagg.  271;  The  Lowther  Castle  Id.  384; 
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The  Enchantress^  Id.  395 ;  The  Ruckers^  4  Rob.  73 ;  Cham- 
berlain V.  Chandler,  3  Mass.  242;  Peterson  v.  Watson^ 
Blatch.  &  How.  487;  Thomas  v.  Gray,  Id.  498;  Treadwell 
V.  Joseph,  1  Suinn.  390;  Williams  &  Bruce's  Adm.  Pr.  61; 
Butler  V.  McLellan,  1  Ware,  219;  Forbes  v.  Parsons, 
Crabbe,  283;  Fuller  ▼.  {7c?%,  3  W.  &  M.  1;  Anderson  v. 
^OM,  2*Saw.  91. 

Doubtless  a  seamen  is  entitled  to  be  cnred  of  his  wonnds 
at  the  expense  of  the  ship,  and  to  his  wages  during  his  sick- 
ness; and  I  know  of  no  reason  why  libellant  might  not  have 
joined  a  claim  of  this  kind  with  one  for  wages.  2  Pars,  on 
Ship.  80-85;  The  Lillie  Hopkins,  1  Wood,  170;  The  Brad- 
ish  Johnson,  Id.  301;  The  D.  8.  Cage,  Id.  401;  TJie  Ben 
Flint,  1  Biss.  567.  Ilis  claim  for  damages,  however,  is 
rather  for  the  pain  and  suffering  endured  than  the  expense 
of  cure;  in  other  words,  it  is  a  claim  for  an  assault  and  bat- 
tery, and  not  for  wages  and  medical  attendance. 

An  act  of  Congress,  making  the  damages  occasioned  by 
assault  of  oflScers  upon  seamen  a  lien  upon  the  ship,  may 
be  the  only  effectual  means  of  checking  the  brutality  and 
inhumanity  so  frequently  seen  on  shipboard,  but  I  am 
satisiied  that  the  law  at  present  warrants  no  such  method  of 
procedure. 

The  exceptions  must  therefore  be  sustained. 
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EQUITABLE   TRUST   COMPANY   y.    GUSTAV 
CHRIST,  ELIZA  CHRIST  and  others, 

CiRCDiT  CouBT — Western  District  of  Michigan — South- 
ern Division — March  13,  1880, 

In  Equity. 

1.  PixTTniB8--BREwrNQ  EsTABLisHMBin'.— Where  tubs,  vats  and  casks 
are  too  large  to  pass  out  of  a  building  through  any  opening  existing, 
these  and  all  other  such  articles,  must  be  regarded  as  placed  there  with 
the  design  of  permanent  use  therein.  They  are  fixtures  and  pass  by  sale 
with  the  realty  to  the  purchaser. 

2.  Articles  Essential,  Etc. — ^Where  articles  are  essential  to  the  use 
for  which  a  building  is  erected  or  designed  and  are  specially  adapted  to 
that  place  but  not  specially  adapted  to  any  other  place,  they  should  be 
regarded  as  parts  of  the  freehold.  A  building  is  often  the  mere  incident 
for  the  use  of  machii^ry  or  utensils.  The  unity  between  machinery  or 
other  things  and  the  building  affords  often  a  solution  of  the  question  of 

what  passes  as  a  fixture. 

Order  to  show  caase  whj  defendants  should  not  be  en- 
joined, etc. 

Mr.  Rogers^  opposed  to  injunction. 

Mr.  Ferris^  for  injunction. 

Withey,  J. — Complainant  bid  in  pertain  real  estate  under 
foreclosute  sale  on  which  was  a  brewery  establishment.  Be- 
fore the  decree  of  foreclosure  was  obtained  defendant,  Gustav 
Christ,  executed  a  bill  of  sale  to  defendant  Leppig  of  certain 
property  as  personal  and  not  part  of  the  freehold  or  jSxtures, 
comprising  among  others  the  following:  two  large  vats  or 
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tubs,  in  cellar;  one  cask,  in  cellar;  one  mash  tub,  one  water 
tank,  two  fermenting  tubs,  one  large  force-pump,  one  copper 
cooler,  one  wooden  cooler,  one  small  force-pump,  copper 
conductors  and  a  bar  counter. 

There  were  other  articles,  but,  as  I  regard  them,  they  were 
personal  effects  belonging  to  one  of  defendant  Christs,  or 
to  Leppig,  as  the  case  may  be,  possessing  none  of  the  charac- 
teristics of  fixtures,  and  may  be  regarded  as  not  covered  by 
the  order  in  tliis  case. 

Where  the  tubs,  vats  and  cask  are  too  large  to  pass  out  of 
the  building  through  any  opening  existing,  and  these  and  the 
other  articles  I  have  mentioned  are  placed  in  the  building 
with  the  design  of  permanent  use  therein,  my  opinion  is 
that  such  articles  are  fixtures  and  pass  with  the  building  to 
the  purchaser. 

If  articles  are  essential  to  the  use  for  which  the  building 
WHS  erected  or  designed  and  are  specially  adapted  to  that 
place  and  not  as  specially  adapted  elsewhere,  they  should  be 
regarded  as  part  of  the  freehold.  Often  a  building  is  the 
mere  incident  for  the  use  of  machinery  or  utensils.  The 
unity  between  machineiy  or  other  things  and  the  building 
affords  often  a  solution  of  the  question  of  what  passes  as  a 
fixture.     26  Grattan  Va.  752. 

Let  an  order  be  entered  to  restrain  the  removal  of  the 
articles  enumerated  in  (his  opinion. 
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ENGLEMAN  TRANSPORTATION  COMPANY  v. 
JAMES  M.  LONGWELL  and  othees. 

CiBcuiT  CouET — Western   Distbiot  of  MiomaAN — South- 

EBN  Division — Mabch  23,  1880. 

In  EQunr. 

1.  Mortgagee— AccoTJNTABniiTT  for  Rents. — A  mortgagee  in  poe- 
session  of  the  undivided  one-half  of  property  is  not  accountable  for  rents 
if  unable  to  lease  it  or  there  has  been  a  failure,  after  judicious  leasing, 
to  collect  rent. 

2.  Same— Court  of  Equity — Use. — But  where  a  partnership  has  been 
entered  into  to  use  the  property  with  another  and  the  venture  turns  out 
disastrous,  a  court  of  equity  will  not  inquire  under  such  circumstances 
whether  there  was  profit  or  loss,  but  a  fair  rental  value  will  be  charged 
over  repairs,  insurance,  etc.,  and  taxes  paid. 

Question  as  to  accounting. 
Names  of  counsel  do  not  appear. 

Withey,  J. — Mrs.  Longwell,  one  of  the  defendants,  a 
mortgagee  in  the  possession  of  the  undivided  half  of  prem- 
ises, the  conveyance  being  absolute  in  form,  lias  been  required 
to  account  for  the  net  rents  and  profits.  It .  turns  out  that 
she  has  received  from  one  of  the  two  parcels  of  real  estate 
no  rent,  and  claims  therefore  that  she  is  not  chargeable  with 
rent. 

The  title  of  an  undivided  half  of  the  property,  upon  the 
face  of  the  records  of  the  county  where  the  property  was 
situated,  was  in  Mrs.  Longwell;  defendant  Sherman  owned 
the  other  half.  She.  gave  him  a  mortgage  on  her  half  to 
secure  one-half  of  the  costs  of  repairs  which  he  made  on 
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one  parcel  of  the  property;  Sherman  agreeing  to  carry  on  the 
business  of  milling  and  flouring  for  five  years  from  Septem- 
ber 1875,  and  pay  to  Mrs.  Longwell  one-quarter  of  the  net 
profits,  slie  to  bear  one-half  of  the  losses  if  any. 

Her  quarter  of  profits  Sherman  was  to  apply  towards  pay- 
ing her  share  of  the  advances  made  by  him,  secured  by  the 
mortgage  on  her  undivided  half.  The  business  of  milling 
proved  disastrous,  instead  of  a  profit  there  was  a  loss;  conse- 
quently there  was  no  reduction  of  the  mortgage  given  to 
Sherman. 

^ow  it  is  claimed  that  Mrs.  Longwell  is  not  chargeable 
with  any  rents  whatever  as  she  received  none.  We  regard 
this  view  to  be  a  misapprehension  of  the  rule  under  the  facts. 
Mrs.  Longwell,  as  mortgagee  in  possession  of  the  undivided 
one-half  of  the  mill  property,  would  not  be  accountable  for 
rent  if  she  had  been  unable  to  lease  the.  property  or  had 
failed,  after  judicious  leasing,  to  collect  rent;  but  when  she 
entered  into  a  partnership  arrangement  with  Sherman  to  do 
a  milling  and  flouring  business  with  this  mill  property,  (the 
rule  would  be  the  same  if  she  had  alone  carried  on  the  busi- 
ness,) and  the  venture  turned  out  disastrous,  a  court  of  equity 
will  not  inquire  under  such  circumstances  whether  there  was 
profit  or  loss,  but  will  charge  her  with  the  fair  rental  value 
of  the  premises  over  repairs,  insurance,  etc.,  and  taxes  paid. 

The  master  is  therefore  directed  to  ascertain  what  the  fair 
net  rental  value  of  the  undivided  half  of  the  mill  was  during 
the  period  of  the  accounting,  in  the  condition  it  was  after 
the  improvements  were  made,  and  credit  her  with  the  cost 
of  her  share  of  the  improvements  beneficial  to  the  freehold. 
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JAKED  P.  DODGE  v.  HETTIE  FULLER  et  al. 

Cntcurr  Coubt — Westebn  Distbiot  of  Miohigan — South- 

KBN  Division,  Maboh  27,  1880. 

In  Equht. 

1.  FOBBCLOSUBB— RsDEBMINa   AN   OUTSTANDING    MOBTOAGB  BBFOBB 

Pbocbedingb  End  in  Comflbtb  FoBBCLoeuBS.— Where  a  mortgagee 
redeems  the  land  after  a  sale  upon  foreclosure  proceedings  under  adver- 
tisement as  provided  by  law,  he  becomes  assignee  of  the  mortgage,  and 
is  entitled  to  enforce  it  as  such,  and  to  have  the  same  rate  of  interest  as 
the  mortgage  bore. 

2.  £pp}<xt  of  Redemption  in  such  Case. — The  effect  of  the  redemp- 
tion in  such  case  is  to  cancel  the  sale  and,  as  the  complainant  in  fore- 
closure proceedings  is  imder  no  obligation  to  pay  off  the  mortgage,  the 
payment  will  not  be  treated  in  equity  as  operat.ng  to  discharge  the  same. 

Withey,  J. — The  bill  in  this  cause  was  filed  to  foreclose 
a  mortgage  made  by  the  defendant  Hettie  Fuller  to  the  com- 
plainant's assignee,  William  P.  Hall,  and  also  a  certain  mort- 
gage executed  by  the  same  defendant  to  John  Marley  and 
from  which  the  complainant  was  compelled  to  redeem,  for  his 
protection,  after  a  sale  had  been  had  upon  foreclosure  pro- 
ceedings, instituted  by  advertisement  under  the  statute. 

The  complainant  claims  that  this  redemption  put  him  in 
position  of  assignee  of  the  mortgage,  and  it  becomes  neces- 
sary to  determine  whether  the  position  taken  by  complainant 
is  correct,  as  if  he  is  entitled  to  enforce  the  mortgage  as 
assignee  he  will  be  entitled  to  interest  at  the  rate  per  cent, 
which  the  mortgage  bore,  viz. :  ten  per  cent.,  while  if  on  the 
other  hand  he  is  simply  entitled  to  an  equitable  lien  for  the 
money  paid  on  redemption  he  must  content  himself  with  the 
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legal  rate  of  interest,  as  equity  cannot  go  so  far  as  to  make  a 
contract  for  the  parties,  fixing  the  rate  of  interest 

There  is  no  question  that  had  the  redemption  occurred 
before  any  proceedings  were  had  to  foreclose  the  mortgage 
given  to  Marley,  the  complainant  would  have  become  in 
equity  the  assignee  of  such  mortgage.  Jones  on  Mortgages, 
sec.  1086 ;  Mattiaon  v.  Marks^  31  Mich.  421. 

It  remains  to  be  determined  whether  any  different  rule 
obtains  where  proceedings  to  foreclose  have  been  taken,  which 
have  not  terminated  in  a  complete  foreclosure  by  the  expira- 
tion of  the  equity  of  redemption. 

Section  6922  C.  L.  of  1871  provides,  in  effect,  that  in  case 
of  redemption  after  sale,  the  deed  given  on  the  sale,  shall.be 
void  and  of  no  effect 

We  think  that  the  effect  of  the  redemption  by  complainant 
was  to  annul  the  sale,  and  that  as  the  complainant  was  under 
no  obligation  to  pay  the  mortgage,  such  payment  will  not  in 
equity  be  treated  as  operating  to  discharge  the  samQ,  but 
that,  as  in  case  of  redemption  before  any  proceedings  to  fore- 
close are  taken,  he  will  be  treated  as  assignee  of  the  mort- 
gage lien. 

It  follows  that  he  will  be  entitled  to  interest  upon  this 
mortgage  at  the  rate  of  ten  per  cent 

Let  a  decree  be  entered  in  accordance  with  these  views. 
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UNITED  STATES  v.  R.  L.  D.  EVANS,  W.  R.  EVANS 

Am)  H.  B.  WILSON,  Adm. 

CiEcuiT  CouBT — Western   District  of  Tennessee — 

March  29,  1880. 

1.  Defense  to  Sci.  Fa. — Recognizance — Sufficiency  of  Bond. — 
Defendant  gave  a  recognizance  to  appear  and  answer  a  charge  for  passing 
counterfeit  money,  which  was  forfeited :  Reld^  that  he  could  not  after- 
wards assert  by  way  of  defense  to  sci.  fa.  upon  such  recognizance  the 
fact  of  the  indictfnent  being  defective.  The  law  in  Tennessee  is  that 
where  a  bond  or  recognizance  would  have  been  good  at  common  law  it 
will  be  deemed  in  any  proceeding,  where  the  question  may  be  raised,  a 
sufficient  statutory  bond. 

2.  Where  Clerk  Takes  Bond  on  Day  that  Court  Sits— Pre- 
sumption.— Bail  bond  was  executed  before  the  clerk,,  who  wrote  at  the 
proper  place,  "signed,  sealed  and  acknowledged  and  approved  by"  him- 
self. There  was  nothing  in  the  record  to  show  that  the  defendant  was 
brought  before  the  clerk  for  examination  and  bail  as  a  magistrate.  It  did 
appear,  however,  that  the  court  was  in  session  that  day :  Held^  that  the 
presumption  was  that  the  bond  was  taken  by  the  clerk  under  the  direc- 
tion of  the  court,  and  that  while  courts  have  an  inherent  power  to  take 
recognizances,  clerks  can  do  so  by  virtue  of  statute  only. 

Evans  was  twice  indicted  for  passing  counterfeit  money. 
There  was  a  mistrial  when  his  case  was  put  before  a  jury  on 
May  30  and  31,  1878.  The  jury  being  discharged,  the 
defendant  brought  forward  his  sureties  and  entered  into  a 
recognizance  for  his  appearance  at  November  term,  1878, 
before  the  clerk,  who  had  not  up  to  that  time,  been  appointed 
one  of  the  commissioners  of  the  court.  The  judge,  holding 
court,  gave  an  order  that  the  same  should  be  executed  in  the 
clerk's  office,  which  was  in  a  room  adjoining.  Judgment 
nisi  was  taken  on  the  bond  on  January  20, 1879,  and  %ci.fa. 
issued.  Service  was  executed  on  W.  R.  Evans  only;  the 
other  defendants  were  not  found. 
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The  attorney  for  the  government  and  the  defendant  agreed 
to  the  facts  as  above  set  forth,  and,  further,  that  judgment 
might  be  pronounced  as  though  an  alias  writ  had  issued  and 
was  returned  not  found,  as  to  R.  L.  D.  Evans.  They  further 
agreed  that  one  of  the  obligors  was  dead,  and  that  his 
administrator  was  in  court  for  all  proper  purposes.  And, 
further,  that  if  the  sd.  fa.  s)iould  be  quashed  on  motion,  or 
the  sci.fa.  be  held  bad  on  demurrer  or  on  plea  of  nvl  tiel 
record,  or  motion  in  arrest,  judgment  might  be  rendered  for 
defendants;  otherwise,  against  them. 

Wm.  W.  Murray^  assisted  by  John  B.  Clough^  appeared 
for  the  United  States. 

# 
Emmeraon  Eth&ndge  and  J.  McFariand^  represented  the 

defendants. 

Hammond,  J. — Tliis  is  a  sot.  fa,  upon  a  ^forfeited  recog- 
nizance submitted  upon  the  foregoing  agreed  statement  of 
facts  and  the  record  of  the  proceedings  in  the  case.  It  is 
first  insisted  by  the  defendants  that  the  indictment  is  bad  in 
not  charging  the  offense  to  have  been  committed  on  a  par- 
ticular date.  Tne  caption  is  "May  Term,  A.  D.  1876,"  and 
the  offense  is  alleged  to  have  been  committed  "on  the  —  day 

of ,  A.  D.  1876."    It  is  urged  that  for  this  defect, 

upon  conviction,  the  judgment  would  be  arrested.  Whart.  Cr. 
Law,  sec.  264.  It  is  denied  for  the  plaintiff  that  this  case  falls 
within  that  rule,  if,  indeed,  such  defense  can  be  made  to  the 
8oi.  fa.^  which  is  also  denied. 

I  express  no  opinion  on  the  sufficiency  of  the  indictment, 
for,  conceding  it  to  be  defective,  and  fatally  so,  it  is,  I  think, 
no  defense  to  this  aci.  fa.  In  the  first  place  the  bond  did 
not  bind  the  defendant  to  answer  this  indictment,  but  only 
a  "charge  against  him  for  passing  counterfeit  money."  He 
was  bound  to  appear  to  answer  the  charge,  whether  upon 
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this  indictment  or  some  other  indictment,  or  information  to 
be  preferred  against  him.  His  appearance  at  court  was  the 
thing  to  be  secured,  and  a  further  condition  was  that  he 
should  continue  in  attendance  until  discharged  by  the  court. 
He  cannot  abscond,  forfeit  his  bond,  and  on  the  soi.  fa,  'try 
collaterally  the  merits  of  the  case  upon  the  sufficiency  of  the 
indictment  or  other  matter  of  defense.  The  defendant  and 
his  sureties  would,  by  such  practice,  be  allowed  to  judge  of 
the  propriety  and  utility  of  his  appearance,  which  cannot  be 
permitted.  State  v.  AdainSj  3  Head,  259;  State  v.  Ryoy  9 
Yerg.  386;  United  States  v.  Heese,  4  Saw.  629;  United 
States  V.  Stein,  13  Blatchf.  127;  State  v.  Stout,  6  Halst.  124. 
The  defense  most  relied  on  is  that  the  clerk  had  no  author- 
ity to  take  this  bond,  and,  having  no  authority,  the  set.  fa, 
must  be  quashed.  It  is  argued  that  this  sci,  fa,  must  speak 
by  the  record,  strictly  pursue  it,  and  show  by  it  the  validity 
of  the  bond;  that  it  was  taken  by  a  competent  officer,  and 
all  the  jurisdictional  facts  to  support  his  action;  that  by  this 
record  it  aj)pear8  that  the  clerk,  as  of  his  own  authority, 
took  this  bail  bond,  because  the  minutes  of  the  court  do  not 
show  that  he  took  it  by  order  of  the  judge  sitting  either  as 
an  officer  authorized  to  hold  to  bail,  or  as  a  court  acting 
under  its  general  jjowers  in  the  premises;  and  that  inasmuch 
as  the  clerk  is  not  named  in  the  Kevised  Statutes,  sees.  1014, 
1015,  as  an  officer  authorized  to  hold  to  bail,  the  bond  is  void. 
In  support  of  this  position  many  authorities  are  cited  show- 
ing how  strict  the  practice  was  that  the  soi,fa,  must  be  based 
on  a  record  showing  all  the  essential  jurisdictional  facts  to 
support  the  validity  of  the  proceedings  and  justify  an  award 
of  execution.  State  v.  Edwards,  4  Humph.  226;  State  v. 
Austin,  Id.  213;  State  v.  Cliei-ry,  Id.  232:  State  v.  Smith, 
2  Me.  62;  Bridge  v.  Ford^  4  Mass.  641;  People  v.  Kane, 
4  Denio,  530;  State  v.  Edgarton^  7  Eep.  122,  (Boston, 
1879;)  Foster's  Sci.  Fa.  279. 
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It  is  to  be  observed,  however,  that  in  Tennessee,  since  the 
above  cases,  these  niceties  of  practice  have  been  abandoned 
by  legislative  direction.  Act  of  1852,  c.  256,  T.  &  S.  Code, 
sec.  5155.  By  this  section  "every  bond  or  recugnizance 
deemed  good  and  valid  as  a  common  law  bond  shalf  be  a 
good  statutory  bond,  and  no  defense  to  any  action,  or  set.  fa.y 
prosecuted  to  enforce  such  bond  or  recognizance,  shall  be 
available  unless  it  would  be  a  legal  and  valid  defense  to  a 
suit  at  common  law  upon  the  same."  The  Federal  Courts 
are  bound,  in  this  matter  of  taking  bail  in  criminal  cases,  by 
the  State  laws,  by  express  command  of  the  statutes.  Bev. 
St.  sees.  1014,  1015  and  716;  United  States  v.  liundleU,  2 
Curt.  4144;  United  States  v.  Horton,  2  Dill.  94,  97.  This 
Tennessee  act  of  the  Legislature  has  been  construed  to  be  a 
new  dispensation,  designed  to  abolish  those  "dry  technical- 
ities," which  were  said  to  have  operated  as  "a  judicial  pardon 
to  offenders,"  and  tp  have  put  statutory  bonds  and  recog- 
nizances upon  an  equal  footing  with  common  law  bonds. 
State  V.  Quinhy^  5  Sneed,  418. 

I  think  the  effect  of  it  is  to  make  this  voluntary  obligation, 
however  taken,  filed  in  court  to  secure  the  release  of  one  of 
the  obligors,  binding  to  all  intents  and  purposes,  as  if  taken 
by  a  proper  officer.  I  do  not  wish  to  be  understood  as  hold- 
ing that  one  arrested,  and  under  duress  to  find  bail  or  stand 
committed  by  an  officer  having  no  authority  to  hold  to  bail, 
can  be  lawfully  bound  to  bail  upon  the  judicial  determina- 
tion of  an  unauthorized  officer;  but  only  that,  by  the  opera- 
tion of  this  statute,  on  the  agreed  facts  in  this  case,  this  is  a 
voluntary  bond,  filed  of  record  and  accepted  by  the  court 
having  power  to  take  it,  and  which  binds  these  defendants  as 
if  it  had  been,  in  all  respects,  a  proper  statutory  bond  or 
recognizance. 

By  the  influence  of  the  same  principle,  without  any  statute, 
it  was  held,  in  McLean  v.  State,  8  Heisk.  22,  235,  that  the 
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approval  of  a  tax  collector's  bond  by  a  tribunal  which  had 
no  legal  exiBtence,  and  whose  acts  were  void,  did  not  release 
the  sureties.  It  was  a  volantary  obligation,  accepted  by  the 
State  and  acted  on  by  all  parties,  and  they  would  not  be 
heard  to  say  it  was  taken  by  an  improper  officer. 

Here  the  court  had  power  to  take  a  bail  bond  and  release 
the  defendant;  and  while  so  lawfully  in  custody  before  a 
proper  tribunal,  he  and  his  sureties  executed  and  filed  this 
bond.  It  was  accepted  by  the  court,  or  otherwise  he  could 
not  have  been  discharged,  and  after  such  acceptance  and  dis- 
charge they  will  not  be  heard  to  say  that  it  was  not  properly 
acknowledged  and  approved.  This  statute  was  enacted  for 
the  very  purpose  of  obviating  such  objections  when  made  in 
this  class  of  cases. 

But,  on  the  other  ground,  I  am  of  opinion  this  defense 
must  fdl.  It  assumes  that  the  clerk  acted  as  a  committing 
magistrate  in  taking  this  bond.  There  is  nothing  in  the 
record  to  show  this  to  have  been  the  case.  Tliere  is  no 
recital  in  the  bond  or  elsewhere  that  the  defendant  was 
brought  before  the  clerk  for  examination  and  bail  by  him 
as  a  magistrate  authorized  to  hold  to  bail.  He  simply 
wrote  at  the  foot  of  the  bond  "  signed,  sealed,  and  acknowl- 
edged and  approved  by  me,"  signing  his  name  as  clerk  of 
this  court,  and  the  bond  is  indorsed  filed  by  him  in  the 
same  manner  as  all  other  papers  are  indorsed  when  filed  by 
whomsoever  presented.  The  bond  itself  does  not  show  that 
it  was  ordered  or  taken  by  any  officer  whatever,  but  is  in  the 
common  fonn,  and  ample  jinder  the  statute.  T.  &  S.  Code, 
5153. 

I  think  the  presumption  of  law  is  that  he  acted  as  clerk, 
there  being  nothing  to  show  that  he  assumed  to  act  as  a  com- 
mitting magistrate.  The  record  shows  the  court  was  open 
that  day;  that  defendant  was  present  on  trial  in  court;  that 
there  was  a  mistrial,  and  the  case  continued.  From  all 
89 
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this,  and  the  presence  of  the  bond  in  the  record,  it  appears 
by  the  record  that  the  bond  was  taken  by  the  clerk  under  the 
immediate  direction  of  the  court  itself.  The  proof  deJuors 
the  record  shows  that  he  did  so  act  in  fact.  Now  it  is  tme 
the  act  of  February  26,  1853,  (U.  S.  Stat.  163,)  in  terms, 
gave  the  clerks  power  to  administer  oaths,  take  cu^knowledg- 
ments,  etc.,  and  that  this  provision  has  not  been  carried  into 
the  lievised  Statutes.  I  doubt  if  that  act  would  authorize 
a  clerk  to  act  as  committing  magistrate  and  hold  to  bail. 
Becognizances  cannot  be  taken  by  an  officer  out  of  court  with- 
out a  commission  or  statutory  authority.  Viner's  Abridg., 
title,  ''Recog.,  A.  13."  But  they  could  always  be  taken  in 
courts  by  virtue  of  the  inherent  power  to  do  so.  Id,  and 
Bac.  Abridg.,  title,  "Bail."  And  one  of  the  clerks  of  the 
enrollment,  or  a  deputy,  is  to  attend  the  acknowledging, 
vacating,  etc.,  of  all  deeds  and  recognizances.  Vin.  Ab., 
title,  "Eecog.,  A.  15."  A  clerk  has  no  statutory  power  to 
administer  oaths,  yet  he  or  his  deputy  may  do  it.  All  such 
acts  are  done  by  him  in  his  ministerial  capacity,  presumably 
in  the  presence  of  the  court,  and  by  its  express  order. 
United  States  v.  NichoU^  4  Mcl^ean,  23;  United  States  y. 
Bahcock^  Id.  115. 

I  have  no  difficulty  in  holding,  therefore,  that  without  any 
statutory  authority,  the  clerk  may  take  the  acknowledgment 
and  justify  the  obligors  to  a  bail  bond,  when  required  by  the 
court  to  do  so. 

Judgment  for  the  plainti£ 
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THOMAS  J.    COMMEKFORD  v;  VIRGINIA   0. 

THOMPSON. 

CiBcuiT  CouBT — DisTBioT  OF  Kbntuoky — 3Caboh  30,  1880. 

In  Equitt. 

1.  Section  8894  of  the  Revised  Statutes  providing  that  no  letter  or  circu- 
lar concerning  lotteries,  so-called  gift  concerts,  etc.,  shall  be  carried  in 
the  mails,  does  not  authorize  a  postmaster  to  refuse  to  deliver  letters  ad- 
dressed to  the  secretary  of  a  lottery  company :  (1.)  Because  the  section 
does  not  apply  to  letters  addressed  to  lottery  companies  or  their  agents  by 
persons  not  connected  with  them.  (2.)  Because  the  section  confers  no 
power  upon  postmasters  to  seize  or  detain  letters  upon  a  mere  suspicion 
that  they  contain  unmailable  matter. 

2.  But  where  it  appears  that  letters  addressed  to  the  secretary  of  a 
lottery  company  actually  belong  to  the  company  and  relate  to  ita  busi- 
ness, an  injunction  enjoining  the  postmast€s,  etc.,  will  be  refused  upon 
the  ground  that  a  court  of  equity  could  not  be  required  to  aid  in  the 
promotion  of  schemes  which  are  contrary  to  public  policy. 

This  was  a  bill  brought  by  the  complainant,  a  citizen  of 
New  York,  against  the  defendant,  postmaster  of  th^  city 
of  Louisville,  for  the  purpose  of  enjoining  her  from  inter- 
fering with  and  delaying  complainant's  letters,  addressed  to 
him  at  Louisville.  The  bill  charged  upon  information  and 
belief,  that  there  were  in  the  post  oflSce  and  have  been  since 
the  10th  of  October  letters  of  the  value  of  $5,500,  addressed 
to  <'T.  J.  Commerford,  Secretary,  Louisville,  Ky.,  Lock  Box 
No.  121,"  with  the  required  postage  prepaid  upon  each  letter, 
and  that  defendant  had  taken  possession  of  the  same,  and 
refused  to  deliver  them  as  the  laws  of  the  United  States 
required,  notwithstanding  he  had  demanded  possession 
thereof.  The  bill  further  alleged  that  at  the  time  these  let- 
ters were  mailed,  the  postal  laws  of  the  United  States  and 
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the  regulatioiiB  of  the  department  authorized  the  mailing 
and  transmission  thereof  and  their  delivery  by  the  defendant; 
that  complainant  was  entitled  to  the  possession  of  the  same, 
and  unless  they  were  delivered  he  would  suffer  great  wrong 
and  irreparable  injury.  Prayer  for  an  injunction,  and  a 
direction  to  the  defendant  to  deliver  possession  of  any  and 
all  letters  addressed  to  the  complainant,  as  well  as  all  such 
as  may  hereafter  be  addressed  to  him  and  received  at  her 
office. 

In  her  answer,  defendant  puts  her  refusal  upon  certain 
instructions  of  the  Postmaster  General,  directing  the  deten- 
tion of  letters  addressed  to  the  complainant.  She  denied 
that  the  laws  of  the  United  States  or  the  regulations  of  the 
department  required  the  delivery  of  such  letters,  and  charged, 
upon  information  and  belief,  that  all  of  said  letters  were 
letters  and  communications  about  and  concerning  a  lottery 
known  as  "The  Commonwealth  Distribution  Company;" 
that  all  of  said  letters-  were  intended  to  be  received  by  said 
company,  although  addressed  in  the  name  of  the  complain- 
ant, as  "  secretary,"  for  convenience,  and  to  conceal  the  fact 
that  they  were  intended  for  said  company,  and  that  they  were 
letters  and  communications  concerning  a  lottery;  that  they 
were  the  exclusive  property  of  said  company  and  that  com- 
plainant was  but  the  secretary,  so-called,  and  employ^  of  said 
company  and  had  no  ownership  or  property  in  said  letters; 
and  that  said  letters,  and  every  one  of  them,  were  deposited 
in  the  mail  of  the  United  States  in  violation  of  the  laws  of 
said  government,  and  that  their  transmission  from  the  various 
offices  where  they  were  deposited  was  also  in  violation  of  law* 
The  answer  further  set  forth  the  correspondence  with  the 
postmaster  general,  in  which  he  directed  defendant  to  detain 
letters  addressed  to  "T.  J.  Commerford,  Secretary,"  and  in- 
sisted such  order  was  justified  by  law,  and  was  within  the 
scope  of  his  powers  as  Postmaster  General. 


1880.]  KENTUCKY.  618 

Oommerford  t.  Thompson. 

Beattie,  W.  0.  Dodd  and  2>.  TT.  SanderSy  for  the  com- 
plainant. 

G.  0,  WJuxHon^  United  States  Attorney,  A.  A.  Freeman^ 
ABBistant  Attorney  General,  and  J.  K.  Goodloe,  for  defendant. 

Brown,  J. — Few  intelligent  persons  will  deny  that  lottery 
gambling  is  a  vice  which  merits  the  reprobation  visited  upon 
it  by  almost  all  the  enlightened  legislatures  of  modem  times. 
The  moral  sense  of  the  community  long  since  pronounced 
against  it,  and  the  eloquent  denunciations  of  Mr.  Justice 
Catbon  in  the  case  of  The  State  v.  Smithy  2  Terg.,  will 
touch  a  responsive  chord  in  the  breast  of  every  honest  man. 
The  recent  report  of  the  Postmaster  General  to  the  House 
of  ^Representatives  sets  forth  with  startling  emphasis  the 
systematic  deceptions  and  often  deliberate  swindling  prac- 
ticed by  the  promoters  of  these  and  kindred  enterprises,  and 
his  efforts  to  purge  his  department  of  all  complicity  in  their 
doings,  challenges  the  approval  of  public  opinion. 

At  the  same  time  courts  are  bound  to  administer  the  law 
as  they  find  it,  and  are  often  powerless  to  remedy  evils,  the 
existence  of  which  is  fully  admitted.  Tlie  toleration  or  in- 
hibition of  lotteries  is  a  matter  exclusively  within  the  con- 
trol  of  the  several  States,  and  Congress  can  do  no  more  than 
to  deny  them  the  use  of  the  national  mails  for  the  propaga- 
tion of  their  schemes.  But  while  there  is  undoubtedly  power 
to  prescribe  what  shall  or  what  shall  not  be  carried  by  post, 
{Ex  parte  Jackson^  96  U.  S.  727,  732,)  the  mails  en'e^  prima 
faciey  intended  for  the  service  of  every  person  desiring  to 
use  them,  and  a  monopoly  of  this  species  of  commerce  is 
secured  to  the  post  office  department.  Sec.  3982.  It  is  then 
scarcely  necessary  to  say  that  the  officers  of  the  department 
are  the  agents  of  the  public  in  the  performance  of  tliis  serv- 
ice, and  that  no  postmaster,  whether  acting  under  the  in* 
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structions  of  the  Postmaster  General  or  not,  can  lawfully 
refuse  to  deliver  letters  addressed  to  his  oflSce,  unless  specific 
authority  for  so  doing,  is  found  in  some  act  of  Congress. 
Indeed  the  unlawful  detention  of  letters  hy  a  postmaster  is 
denounced  by  sections  3890  and  3891^  and  a  violation  of  hie 
duty  to  deliver  mail  matter  is  made  punishable  by  fine  and 
imprisonment. 

Authority  for  the  detention  of  the  complainant's  letters  by 
the  defendant  in  this  case,  is  claimed  to  exist  under  the 
following  section  of  the  Kevised  Statutes: 

'<  Section  3894.  Ho  letter  or  circular  concerning  lotteriea, 
so-called  gift  concerts,  or  other  similar  enterprises  offering 
prizes,  or  concerning  schemes  devised  and  intended  to  deceive 
and  defraud  the  public  for  the  purpose  of  obtaining  money 
under  false  pretenses,  shall  be  carried  in  the  mail.  Any 
person  who  shall  knowingly  deposit  or  send  anything  to  be 
conveyed  by  mail  in  violation  of  this  section,  shall  be  pun- 
ishable by  a  fine  of  not  more  than  $500  nor  less  than  $100 
with  costs  of  prosecution."  ^ 

Counsel  for  the  Government  have  based  their  whole  de- 
fense upon  the  applicability  of  this  section  to  the  case  under 
consideration.  Whether  it  was  intended  to  apply  only  to 
mail  matter  posted  in  the  interest  of  lottery  companies,  gift 
concerts  and  other  similar  enterprises,  by  their  managers  or 
agents,  for  the  purpose  of  attracting  custom,  or  equally  to 
letters  addi*es8ed  to  such  conapanies,  is  the  main  question  in 
this  case.  Its  solution  depends  largely  upon  the  construction 
to  be  put  upon  tlie  word  "  concerning."  It  is  obvious  that 
this  word  was  not  intended  to  be  used  in  its  broadest  sense, 
of  "  j)ertaining  to  or  relative  to,"  as  such  construction  would 
include  every  letter  of  which  the  enterprises  mentioned  in 
the  section  were  wholly  or  in  part  the  subject;  comprising 
not  only  letters  written  in  the  interest  of  these  enterprises, 
but  letters  of  inquiry,  letters  seeking  legal  advice,  letters 
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written  for  the  purpose  of  suppressing  their  business,  and 
even  the  correspondence  carried  on  between  the  defendant 
and  the  general  post  ofBce  in  this  case.  This  certainly  was 
not  the  intention  of  Congress. 

The  word  "circular"  we  think  affords  a  clew  to  the  mean- 
ing of  the  section.  This  word  obviously  refers  to  circulars 
sent  out  by  lottery  companies  for  the  purpose  of  advertising 
their  schemes^and  the  word  "letter"  used  in  connection  with 
it,  under  the  rule  of  ejusdem  generis^  imports  letters  of  simi- 
lar character,  and  mailed  for  a  like  purpose.  It  was  evi- 
dently the  intention  of  Congress  to  strike  at  the  root  of  the 
lottery  system,  by  inhibiting  to  them  the  use  of  the  mails 
for  the  publication  of  their  schemes,  and  to  fix  a  penalty  for 
such  use;  but  the  imposition  of  such  penalty  upon  the 
writers  of  letters  addressed  to  the  promoters  of  the  enter- 
prises, mentioned  in  this  -section,  might  result  in  great  in- 
justice, as  many  of  these  men  purport  to  be  engaged  in  a 
perfectly  legitimate  business,  and  the  letters  might  be  written 
J)y  persons  wholly  ignorant  of  the  true  nature  of  the  enter- 
prise and  with  a  perfectly  innocent  intent.  The  act  is  not 
only  in  derogation  of  the  common  law  but  is  penal  in  its 
character,  and  should  therefore  receive  a  strict  construction. 

This  section  was  evidently  intended  for  the  punishment 
of  the  guilty  promoters  of  these  impostures,  but  in  other 
sections  Congress  has  provided,  not  for  the  punishment,  but 
for  the  protection  of  their  victims,  by  requiring  registered 
letters  and  money  orders  to  be  returned  to  the  writers  under 
such  regulations  as  the  Postmaster  General  may  prescribe. 
Sections  3929  and  4041.  No  penalty  is  in  express  terms 
afiixed  to  the  senders  of  these  letters,  and  we  think  it  would 
be  a  forced  construction  of  the  law  to  apply  the  penalties  of 
section  3894  to  them.  Obviously  sections  3929  and  4041, 
will  not  justify  the  act  of  the  defendant  in  this  case,  as  the 
Commonwealth  Distribution  Company  is  not  fraudulent,  but 
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is  apparently  legalized  by  the  law  of  the  State;  (at  least  this 
was  assumed  upon  the  argument,)  and  there  is  no  averment 
in  the  answer  that  the  letters  are  registered,  or  contain  money 
orders,  nor  is  there  an  allegation  of  a  compliance  by  the 
defendant  with  the  requirements  of  these  sections;  indeed  it 
was  admitted  upon  the  argument  that  the  act  of  the  defend- 
ant could  not  be  justified  unless  3894  covered  the  case. 

But  we  think  the  act  of  the  defendant  in  detaining  these 
letters  was  unauthorized  for  another  reason.  The  act  declares 
certain  letters  unmailable,  but  provides  no  machinery  for 
their  arrest  and  detention,  probably  because  no  such  ma- 
chinery is  possible,  except  by  resort  to  the  courts,  without  a 
violation  of  the  constitutional  guaranty  of  tlie  right  of  the 
people  to  be  secure  in  their  papers  against  unreasonable 
searches  and  seizures.  Ex  parte  Jackson^  97  U.  S.  733. 
The  act  simply  provides  for  the  imposition  of  a  fine  upon 
the  person  mailing  them.  We  think  this  method  of  enforc- 
ing the  statute  is  exclusive,  at  least  of  any  such  remedy  as 
the  detention  of  letters  upon  a  mere  suspicion,  though  I 
would  not  say  that  a  postmaster  might  not  lawfully  refuse  to 
receive  letters  known,  to  him  (by  the  statements  of  those 
mailing  them  or  otherwise,)  to  contain  unmailable  matter. 
It  is  a  cardinal  rule  in  the  construction  of  statutes,  that 
where  a  new  offense  is  created  and  a  penalty  is  prescribed 
for  it,  or  a  new  right  is  given  and  specific  relief  provided  for 
the  violation  of  such  right,  the  punishment  or  remedy  is 
confined  to  that  given  by  the  statute.  Sedgwick  on  Statutory 
Law,  94.  In  this  construction  I  concur  in  the  opinion  of 
Mr.  Attorney  General  Devens,  of  April  30,  1878. 

But,  conceding  that  the  act  of  the  defendant  in  detaining 
these  letters  was  unauthorized,  and  that  the  complainant 
might  maintain  an  action  at  law  for  damages,  it  does  not 
necessarily  follow  that  he  is  entitled  to  an  injunction.  The 
writ  of  injunction  does  not  issue  as  a  matter  of  course,  even 
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if  the  complainant  has  made  out  a  technical  rigbt  to  relief. 
"  An  application  to  a  court  df  chancery  for  the  exercise  of  its 
prohibitory  powers  of  restrictive  energies,  must  come  recom- 
mended by  the  dictates  of  conscience,  and  be  sanctioned 
by  the  clearest  principles  of  justice."  The  granting  of  an 
application  is  largely  a  matter  of  discretion,  and  is  addressed 
to  the  conscience  of  the  chancellor  acting  in  view  of  all  tlie  cir- 
cumstances connected  with  the  case.  A  party  seeking  this  ex- 
traordinary remedy  must  come  into  court  with  clean  hands,  and 
show  not  only  that  his  claim  is  valid  by  the  strict  letter  of  the 
law,  but  that  in  justice  and  equity  he  is  entitled  to  this  par- 
ticular mode  of  relief.  In  the  case  of  the  Maryland  Savinga 
Instittition  v.  jSchroBder,  8  Gill.  &  Johns.  93,  the  depositor 
of  a  sum  weekly,  in  a  savings  institution,  which  he  was  en- 
titled to  withdraw  at  pleasure,  agreed  with  and  requested  the 
institution  to  convert  and  invest  his  deposits  permanently 
into  the  stock  of  said  company.  '  Upon  the  conversion  he 
received  increased  dividends  and  participated  in  its  entire 
profits.  The  institution  became  insolvent,  and  receiving  in 
the  course' of  its  settlement  with  its  debtors  its  own  certifi- 
cates of  deposit  in  payment,  which  would  absorb  all  available 
funds,  the  depositor,  on  the  ground  that  a  conversion  of 
his  money .  into  stock  was  in  violation  of  the  charter  of 
the  company,  applied  for  an  injunction.  It  was  held  that, 
whether  the  charter  authorized  it  or  not,  he  was  not  entitled 
to  the  restraining  power  of  the  court.  In  delivering  the 
opinion,  the  court  observed:  "The  object  of  the  injunction 
appears  to  have  been,  and  its  effect  and  operation  are,  to  pre- 
vent the  oflScers  of  the  corporation  from  paying  the  special 
depositors  or  receiving  their  certificates  of  deposit  in  the 
piyment  of  debts  due  to  the  institution.  How  far  it  is  war- 
ranted by  the  principles  of  equity  and  conscience  in  such  its 
operation  upon  their  rights  and  interest,  it  is  the  duty  of  this 
court  now  to  examine  and  declare;  and  we  think  that  in  a 


618  CIKCUIT  COUET.  [March, 

Commerford  t.  Thorn  pnon. 

court  of  conscience  at  least,  but  little  doubt  can  be  entertained 
upon  the  subject  It  is  an  unyielding  and  inflexible  princi- 
ple of  the  court  of  chancery,  that  he  who  seeks  equity  ought 
to  be  prepared  to  do  equity.  Before,  therefore,  the  com- 
plainant can  enlist  the  countenance  of  a  court  of  equity  in 
his  favor,  he  must  be  prepared  to  render  to  these  depositors 
that  full  measure  of  justice  which  the  principles  of  equity 
and  conscience  demand  at  his  hand."  It  was  said  in  JBosley 
V.  McKim,  7  Harris  and  Johnson,  468,  that  there  was  no 
case  in  which  a  court  of  equity  ever  granted  a  perpetual  in- 
junction to  a  complainant  to  protect  him  in  the  enjoyment 
of  a  naked  legal  right  which  he  or  those  under  whom  he 
claims  have  stipulated  by  deed  not  to  exercise."  ^^  Legal 
rights  are  to  be  asserted  by  legal  means,  and  in  such  cases 
courts  of  equity  never  lend  their  aid  where  justice  and  equity 
do  not  imperiously  demand  it."  In  Kneedler  v.  Lane^  3 
Grant's  Cases,  523,  an  injunction  had  been  issued  against 
the  officers  of  enrolling  boards  to  restrain  them  from  pro* 
ceeding  further  with  the  drafting  of  soldiers,  under  the  Con- 
scription Act  of  March  8,  1863,  upon  the  ground  that  the 
act  was  unconstitutional.  In  a  subsequent  argument  of  the 
case^  this  decision  was  overruled  and  the  act  pronounced  con- 
stitutional. But  it  was  further  held  that  even  if.the  act  had 
f^een  unconstitutional,  the  court  ought  not  to  have  granted 
an  injunction.  In  delivering  the  opinion  Mr.  Justice  Si^kong 
observed:  ^'I  had  no  doubt  then,  and  I  have  none  now,  that 
these  bills  do  not  present  a  proper  case  for  the  interference 
of  a  court  of  equity  by  an  injunction,  even  if  the  act  of  Con- 
gress were  unconstitutional.  The  facts  charged  exhibit  no 
case  for  the  intervention  of  a  court  of  equity.  No  chan- 
cellor ever  enjoined  in  such  a  case,  and  I  think  it  has  never 
befpre  been  supposed  that  he  has  any  jurisdiction  over  such 
wrong,  if  it  be  a  wrong.  As  these  complainants  ask  to  be 
rosti-ained     *     *    *     no  one   has  ventured  to  assert  that 
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every  civil  wrong  may  be  reetraiaed  by  injunction,  and  that 
a  judge  sitting  in  equity  can  enjoin  against  any  act  that  a 
common  law  court  and  jury  can  redreas."  See,  also,  Kerr 
on  Injunctions,  p.  6;  2  Story  Eq.,.sec.  959;  Tucker  v.  (7ar- 
penter^  Hemps.  440;  Casaady  v.  Cavenar^  37  la.  300;  Jone9 
V.  The  City  of  Newark,  3  Stock.  452;  (7oW  v.  Smith,  16 
Wis.  661;  Bonaparte  y.  The  Gainden  i&  Ajnboy  Railroad 
Co.,  Bald.  218.  ' 

In  EdAJoards  v.  The  ALlouez  Mining  Co,,  38  Mich.  46,  an 
injunction  was  denied  to  restrain  a  corporation  from  en* 
croaohing  upon  the  land  of  a  riparian  proprietor  and  pollut- 
ing the  stream  in  front,  upon  the  ground  that  he  had  bought 
the  lands  upon  speculation  knowing  of  the  encroachments, 
and  had  tried  to  sell  it  to  the  corporation  at  an  ezhorbitant 
price.  The  comments  of  Mr.  Justice  Cooley  are  pertinent 
in  this  connection:  "Wherever  one  keeps  within  the  limits 
of  the  lawful  action,  he  is  certainly  entitled  to  the  protection 
of  the  law,  whether  his  motives  are  commendable  or  not; 
but  if  he  demands  more  than  the  strict  rules  of  law  can 
give  him,  his  motives  may  become  important.  In  general, 
it  must  be  assumed  that  the  rules  of  common  law  will  give 
adequate  redress  for  any  injury,  and  when  the  litigant  avers 
that  under  the  circumstances  of  his  particular  case  they  do 
not,  and  that,  therefore,  the  gracious  ear  of  equity  should 
incline  to  hear  his  complaint,  it  may  not  be  amiss  to  inquire 
how  he  came  to  be  placed  in  such  circumstances." 

Let  us  apply  these  principles  to  the  case  under  considera- 
tion. The  answer  avers,  and  for  the  purposes  of  this  case  it 
must  be  taken  as  true,  that  all  of  said  letters  are  letters  and 
communications  about  and  concerning  a  lottery  known  as  the 
Commonwealth  Distribution  Company,  and  that  all  of  said 
letters  are  intended  to  be  received  by  said  company,  and  are 
its  exclusive  property.  The  word  "concerning,"  as  used  in 
this  answer  must  be  taken  in  the  sense  in  which  it  was  in- 
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tended  by  the  pleader,  and  as  meaning  that  the  letters  de- 
tained belonged  to  the  Distribution  Company,  and  related  to 
the  business  carried  on  by  that  company.  It  is  fair  to  pre- 
sume that  this  company  is  seeking  them  in  furtherance  of 
•its  business  as  a  lottery;  indeed,  in  the  bill  they  are  expressly 
averred  to  be  of  the  value  of  over  $5,000,  and  in  their  brief 
complainants'  counsel  admit  that  these  are  in  fact  orders  for 
tickets.  Now,  Congress  has  placed  upon  all  this  class  of  en- 
terprises the  stamp  of  its  disapproval.  It  has  denounced  it 
by  legislation  as  far  reaching  as  its  constitutional  power  per- 
mitted, as  contrary  to  public  policy.  We  think  that  a  court 
of  equity  ought  not  to  lend  its  aid,  directly  or  indirectly,  to 
schemes  which  Congress  has  thus  characterized.  Suppose 
the  defendant  had  detained  letters  and  circulai's  mailed  by 
this  company,  and  the  complainant  had  filed  a  bill,  confessing 
the  character  of  the  letters,  to  enjoin  her  action  upon  the 
ground  that  the  section  only  imposed  a  penalty,  and  did  not 
in  terms  authorize  the  detention  of  letters;  we  think  a  court 
of  equity  would  not  hesitate  to  refuse  its  aid  thus  sought  for 
an  unlawful  purpose.  The  case  under  consideration  is  but 
one  remove  from  this.  In  all  human  probability  the  letters 
detained  here  were  written  not  only  in  furtherance  of  the  lot- 
tery business,  {Dwight  v.  Brewster^  1  Pick.  50,)  but  are  to 
be  answered,  and  in  answering  them  complainant  wilt  be 
guilty  of  a  clear  violation  of  the  law.  Had  he  replied  to 
the  answer,  and  made  it  appear  that  the  letters  had  no  con- 
nection with  the  lottery  business,  he  might  have  been 
entitled  to  the  protection  of  a  court  of  equity.  But  the 
pleadings  fail  to  show  a  moral  obligation  on  the  part  of 
this  court  to  relieve  him.  In  any  light  in  which  this 
case  can  be  viewed,  it  is  impossible  to  avoid  the  conclu- 
sion that  the  court  is  required  to  lend  its  aid  to  a  scheme, 
condemned  alike  by  Congress  and  by  public  opinion.  Com- 
plainant should  be  left  to  his  remedy  at  law. 

An  order  will  therefore  be  entered  dismissing  the  bilL 
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LOUISVILLE   &   NASHVILLE  EAILROAD    COM- 
PANY V.  J  AS.  L.  GAINES,  Compteolleb. 

Circuit  Coubt — Middlb  District  of  Tennessee — April, 

1880.  . 

1.  Statutory  Cokbtruction — Exemption  from  Taxation.— The 
charters  of  the  earlier  railroad  companies  incorporated  hy  the  State  of 
Tennessee  contained  exemptions  ft'om  taxation ;  hut  in  later  charters  the 
Legislature,  to  save  repetition,  instead  of  enumerating  all  the  powers  and 
immunities  intended  to  he  granted,  was  content  to  refer  to  some  earlier 
charter,  and  give  to  the  new  company"  all  the  rights,  powers  and  privi. 
leges''  of  the  old.  It  is  clear  that  the  Legislature  intended  to  confer 
these  **  rights,  powers  and  privileges  "  as  fully  as  if  specifically  repeated 
in  the  new  charter,  and  such  was  the  recognized  consti'uction  of  such 
charters  by  all  the  departments  of  the  State  government  for  more  than 
twenty  yej^rs. 

2.  Same—"  Privilege.'* — ^Where  one  railroad  company  is  incorporated 
with  the  "right  .  powers  and  privileges"  of  a  pre-existing  company,  the 
new  company  acquires  an  exemption  from  taxation  guaranteed  to  the 
former.  The  word  *^  privilege  "  includes  in  its  ordinal  definition  an  ex- 
emption or  immunity  from  taxation.  Cases  cited :  State  v.  Betls^  4  Zahris- 
kie,  556;  Humphrey  v.  Peguesy  16  Wall.  244;  Morgan  v.  Loumana^  98 
U.  S.  217,  223;  Railroad  Companies  v.  Oaines,  97  U.  S.  711,  712. 

3.  Constitutional  Law— Exemption  from  Taxation.— The  Legis- 
lature of  a  State  may  contract  in  a  corporate  charter  for  exemption  of  the 
corporate  property  from  taxation,  unless  there  he  some  constitutional 
prohihition.  No  such  prohibition  is  contained  in  the  Tennessee  consti- 
tution of  1834.  Cases  cited :  T&mlinson  v.  Branch,  15  Wall.  460  \  K.dO. 
R.  R.  Go.  V.  Hicks,  1  Legal  Reporter,  348. 

4.  Statutoky  Consteuction— When  Federal  Courts  will  Follow 
State  Courts. — Ordinarily  the  Federal  Courts  follow  th'e  ruling  of  the 
State  Courts  in  their  interpretation  of  the  constitutions  and  statutes  of 
their  respective  States;  hut  where  property  has  been  acquired  and  invest- 
ments made  under  statutory  contracts  generally  recognized  and  believed 
to  be  constitutional,  in  the  absence  of  abjudications  declaring  them  in- 
valid,  the  Federal  Courts  are  not  concluded  by  the  construction  which 
the  State  Courts  may  give  to  such  statutes  subsequent  to  the  acquisition 
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of  such  property  rights.    Cases  cited :  OUott  v.  Supertisoriy  16  Wall.  678 ; 
Pine  Orote  v.  TcUcott,^  19  Wall.  666. 

6.  Statutory  Construcjtion — Exemption  frok  Taxation. — ^An  ex- 
emption from  taxation  cannot  be  implied  firom  the  apparent  spirit  or  gen- 
eral purpose  of  a  statute.  It  must  be  certain  and  explicit;  every  well- 
founded  doubt  must  be  resolved  in  favor  of  the  State.  But  this  rule  does 
not  call  for  a  strained  construction  adverse  to  the  real  intention  of  the 
Legislature ;  and  to  ascertain  that,  intention  the  court  will  look  to  the 
context  as  well  as  the  particular  words  used,  taking  into  consideration 
the  contemporaneous  surroundings,  and  the  purposes  which  the  Legis- 
lature had  in  view. 

6.  Statutory  Construction — Use  of  Same  Word  in  Different 
Constitutions  or  8TATUTB6.--The  fact  that  the  constitntion  of  a  State 
uses  a  word  (e.  g.^  the  word  *'  privilege  '*)  in  one  sense  in  one  clause,  is  no 
evidence  that  it  is  used  in  the  same  sense  in  every  other  clause;  and 
were  it  used  in  but  one  sense  throughout  the  constitution,  it  would  not 
follow  that  the  Legislature  used  it  in  the  same  sense  in  statutes  subse* 
quently  passed.  Even  in  the  same  statute  a  word  is  often  used  with  dis- 
tinctly different  meanings,  the  courts  giving  to  it  in  each  instance  the 
meaning  which  the  Legislature  intended  it  to  have  in  that  particular 
connection. 

7.  Constitutional  Law — Injunction — ^Taxbs  — Where  a  State  has  by 
valid  contract  exempted  certain  property  from  taxation,  it  cannot  by  sub- 
sequent legislation  subject  that  property  to  taxation  nor  prohibit  the 
United  States  Courts  from  using  their  injunctive  powers  to  protect  the 
contract  from  violation. 

8.  Injunction— Taxes. — ^While  the  general  rule  is  that  courts  will  not 
enjoin  the  collection  of  taxes  upon  the  mere  ground  that  they  are  excess- 
ive or  illegal;  yet  if  their  exaction  is  unconstitutional,  and  the  party 
assessed  has  no  other  adequate  remedy,  or  their  enforcement  will  occa. 
sion  irremediable  oppression  and  produce  a  multiplicity  of  expensive 
suits,  an  injunction  to  restrain  their  collection  will  be  granted. 

£d,  Baxter^  solicitor  for  complaiDant. 

B.  J,  Lea^  Attorney  General,  for  defendant. 

By  the  39th  section  of  the  act  of  December  11,  1845,  in- 
corporating the  Nashville  &  Chattanooga  Kailroad  Company, 
it  is  provided  '^  That  the  capital  stock  of  said  company  shall 
be  forever  exempt  from  taxation,  and  the  road  with  all  its 
fixtures  and  appurtenances,  including  workshops,  warehouses 

>  1  Flippin,  120. 
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and  vehicles  of  transportation,  shall  be  exempt  from  taxation 
for  the  period  of  twenty  years  from  the  completion  of  the 
road  and  no  longer^" 

*  The  Tennessee  &  Alabama  Railroad  Company  was  char- 
tered  in  1851-52,  with  all  the  "rights,  powers  and  privi- 
leges," and  to  be  subject  to  all  the  "liabilities  and  restric- 
tions" conferred  and  imposed  by  its  charter  npou  the  Nash- 
ville &  Chattanooga  Bailroad  Company  and  amendments 
thereto. 

The  Central  Southern  Railroad  Company  was  incorporated 
in  1853-54,  with  all  the  "powers  and  privileges"  and  to  be 
subject  to  all  the  "restrictions  and  liabilities"  prescribed  in 
the  charter  of  the  Nashville  &  Chattanooga  Railroad  Com- 
pany and  amendments  thereto,  with  some  exceptions  not 
material  to  the  determination  of  this  case. 

These  two  last-named  companies,  the  Tennessee  &  Ala- 
bama and  Central  Southern,  have  been  consolidated  into  the 
Nashville  &  Decatur  Railroad  Company. 

The  Nashville  &  Memphis,  subsequently  designated  the 
Memphis  &  Ohio  Railroad  Company,  was  chartered  in  1851- 
52,  with  all  the  "powers,  rights  and  privileges,"  and  to  be 
subject  to  the  restrictions,  so  far  as  such  provisions  may  be 
applicable,  contained  in  the  acts  incorporating  the  Nashville 
&  Chattanooga  and  Memphis  &  Charleston  Railroad  Com- 
panies*, together  with  the  acts  amendatory  of  them  as  fully 
as  if  herein  set  forth  at  length,  and  the  same  are  hereby 
declared  to  form  and  constitute  a  part  of  the  charter  hereby 
granted  to  the  Nashville  &  Memphis  Railroad  Company." 

The  Memphis,  Clarksville  &  Louisville  Railroad  Company 
was  incorporated  in  1851-52,  and  vested  with  all  the  "rights, 
powers  and  privileges,"  and  subject  "to  all  the  restrictions 
and  liabilities  of  the  Nashville  &  Chattanooga  Railroad 
.Company,"  except  as  therein  otherwise  provided,  which  ex- 
ceptions have  no  bearing  on  this  case. 
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Tlie  complainant  is  lessee  of  the  Nashville  &  Decatur 
Railroad  Company;  it  has  consolidated  with  the  Memphis  & 
Ohio  Railroad  Company  and  is  the  owner  of  the  Memphis, 
Clarksville  &  Louisville  railroad  by  purchase  under  the  act 
Dec.  22,  1870,  providing  for  the  sale  of  delinquent  railroads. 
By  virtue  of  this  purchase,  complainant  succeeded  to  all  the 
rights^  privileges  and  immtmities  appertaining  to  the  fran- 
chises of  the  road  so  sold  to  it  under  its  act  of  incorporation 
and  amendments  thereto. 

From  the  foregoing  it  will  be  seen  that  the  Tennessee  & 
Alabama  Railroad  Company  was  vested  with  all  the  ^'rights, 
powers  and  privileges;''  the  Central  Southern  Railroad  Com- 
pany, with  all  the  "powers  and  privileges;"  the  Memphis  & 
Ohio  Railroad  Company,  with  all  the  "powers,  rights  and 
privileges,"  and  the  Memphis,  Clarksville  &  Louisville  Rail- 
road Company,  with  all  the  "rights,  powers  and  privileges" 
of  the  Kashville  &  Chattanooga  Railroad  Company. 

The  period  named  in  said  several  charters,  during  which 
time  the  property  of  said  companies  was  respectively  exempt 
from  taxation,  had  not  elapsed  when  the  assessment  com- 
plained of  was  made. 

The  act  of  the  24th  of  March,  1875,  entitled  "An  Act 
Declaring  the  Mode  and  Manner  of  Valuing  the  Property  of 
Railroads  for  Taxation,"  enacts,  section  1,  "  that  each  rail- 
road company  owning  and  operating  a  railroad  in  the  State, 
shall,  on  or  before  the  1st  day  of  May  of  each  year,  make 
out  and  file  with  the  Comptroller  of  the  State  Treasory  a 
complete  schedule  of  all  its  property,  real,  personal  and 
mixed,  setting  forth  therein  the  length  in  miles  or  fractions 
thereof  of  its  entire  road-bed,  switches  and  side  tracks,  and 
showing  how  many  miles  or  fractions  thereof  lie  in  the  State, 
in  each  county  of  the  State,  through  which  the  road  passes, 
and  in  each  incorporated  town,  and  the  value  of  the  whole 
and  each  part  thereof,  as  siibdivided  herein;  the  total  amount 
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of  capital  stock;  the  number  of  engines  and  their  respect- 
ive values;  the  gross  annual  receipts;  the  number  of  car^  of 
every  character,  their  classes  and  value;  the  number  of  depot 
buildings  and  warehouses,  and  other  buildings;  in  what 
county  and  incorporated  town  located,  and  the  value  of  each? 
including  the  lands  and  lots  on  which  the  same  are  built; 
the  value  of  all  machine  shops  and  stationary  machinery  and 
tools  therein,  and  in  what  county  and  incorporated  town 
located,  including. the  land  on  which  the  same  are  built;  all 
real,  personal  or  mixed  property  belonging  to  the  company 
within  the  State,  not  enumerated  above,  with  its  value." 

Said  act  further  provides  for  the  appointment  by  tlie  gov- 
ernor of  three  commissioners,  to  be  styled  "Railroad  Assess- 
ors for  the  State. at  large."  To  these  commissioners  the 
comptroller  is  required  to  deliver  the  "  schedules  aforesaid." 
•When  this  is  done,  the  commissioners  are  "to  proceed  to 
ascertain,  test  and  value  the  property  belonging  to  said  com- 
pany," upon  the  basis  prescribed  in  said  a^t,  and  value  said 
property  and  certify  their  estimates  to  the  comptroller,  and 
when  such  valuation  is  approved  by  the  governor,  secretary 
of  state  and  treasurer,  the  comptroller  is  directed  to  "ascer- 
tain the  amount  of  taxes  due  the  State  and  notify  the  com- 
pany thereof,  and  if  not  paid  he  may  issue  his  distress  war- 
rant to  any  sheriff  in  the  State  to  be  levied  upon  any  personal 
or  real  property  or  franchises  of  the  company,  with  power  to 
sell  the  same  and  make  a  deed  to  the  purchaser,"  and  "the 
governor  is  authorized  to  issue  his  warrant  to  any  sheriff 
along  the  line  of  said  railroad,  to  put  such  purchaser  into 
the  possession  of  such  road  and  all  its  property." 

Said  act  further  directs  the  comptroller  to  certify  to  the 
County  Court  clerk  of  each  county  through  which  a  railroad 
rans,  the  amount  to  be  taxed  by  said  county  for  county  pur- 
poses, and  likewise  to  the  mayors  of  incorporated  towns 
through  which  the  road  passes,  the  amount  to  be  taxed  by 
40 
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8nch  towns;  and  the  clerk  is  required  to  enter  the  same  upon 
the  collector's  books,  specifying  the  amount  of  taxes  to  be 
collected,  etc. 

The-  Legislature  by  the  11th  section  of  said  act  provided 
further:  "That  every  railroad  company  which  will  accept 
as  a  special  amendment  to  its  charter  for  a  period  of  ten 
years  from  the  first  day  of  January,  1875,  and  that  will  pay 
annually  to  the  State  one  and  one-half  per  cent,  on  its  gross 
receipts  from  all  sources  shall  be  exempt  from  the  provisions 
of  the  foregoing  sections,  (those  recited  above,)  and  the  pay- 
-ment  of  said  one  and  one-half  per  cent,  upon  all  gross  earn- 
ings of  said  road,  shall  be  in  full  (for  the  period  mentioned, 
ten  years,)  of  all  taxation." 

Complainant  accepted  the  compromise  thus  offered  and  made 
and  delivered  the  schedule  required  by  the  act  to  the  comp- 
troller, and  paid  into  the  treasury  one  and  one-half  per  cent.* 
of  its  gross  earnings  for  the  year  1875,  amounting  to 
$52,712.92. 

But  in  December,  1876,  the  Supreme  Court  of  the  State, 
in  the  case  of  Z.  d&.  N,  JR.  B.  Co.  v.  Ellia^  held  that  the 
Legislature  had  not  the  power,  under  the  Constitution  of 
1870,  then  in  force,  to  enact  said  11th  section,  and  that  the 
same  was  in  conflict  with  that  instrument,  and  therefore 
inoperative  and  of  no  legal  force. 

Complainant  then  fell  back  on  its  chartered  rights,  claimed 
its  twenty  years'  exemption,  and  made  application  to  the 
Legislature  to  refund  the  amount  so'  paid  by  it  under  said 
section,  which  the  Legislature  refused  to  do;  but  in  lieu,  that 
body  passed  the  act  of  the  20th  of  March,  1877,  entitled 
"An  Act  to  Amend  an  Act  Entitled  <An  Act  Declaring  the 
Mode  and  Manner  of  Valuing  the.  Property  of  a  Railroad 
Company  for  Taxation,'  passed  March  20,  1875,  and  to 
adjust  the  rights  of  the  State  and  railroads  in  Tennessee 
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under  the  decision  of  the  Supreme  Conrt,  holding  that  the 
11th  section  of  said  act  is  unconstitutional." 

This  act  revived,  substantially,  the  machinery  created  by 
the  first,  and  directed  an  assessment  by  the  commissioners, 
etc.,  of  the  complainant's  property  aforesaid  as  a  basis  for  its 
taxation  for  the  years  1875,  1876,  1877  and  1878,  and  then 
by  the  9th  section  thereof  provided: 

'<That  all  railroads  of  the  State  ^hich  had  accepted  and 
complied  with  the  provisions  of  the  11th  section  of  the  act 
of  March  20,  1875,  shall  be  entitled  to  a  credit  for  the 
amounts  respectively  paid  by  them  to  the  State"  under  the 
assessments  made  by  authority  of  said  act  for  the  years  1875, 
1876  and  1877  "  and  if  the  amounts  so  paid  by  said  com- 
panies shall  exceed  the  assessments  for  said  years,  the  excess 
shall  be  refunded  by  the  State  to  said  railroads  with  interest" 

Commissioners  were  accordingly  appointed  to  act  under 
and  pursuant  to  the  provisions  of  the  act  last  mentioned, 
who  proceeded  and  assessed  complainant's  property  aforesaid 
for  taxation  at  the  gross  sum  of  $3,370,700 — and  certified 
their  action  to  the  comptroller. 

At  this  juncture  complainant  filed  its  bill  in  and  by  which 
It  prays  for  an  injunction  restraining  the  comptroller  "from 
certifying  to  the  County  Court  clerk  of  each  county,  and 
likewise  to  the  mayor  of  each  incorporated  town,  the  amount 
assessed  as  aforesaid  to  be  taxed  by  said  counties  or  towns 
respectively  against  complainant  "for  the  years  mentioned;" 
and  "if  before  this  application  for  an  injunction  can  be 
made,  said  defendant  (the  comptroller)  shall  have  made  said 
certificate,  then,  that  by  mandatory  injunction,  he  be  ordered 
to  withdraw  the  same,"  and  for  other  and  appropriate  relief. 

A .  restraining  order  was  granted  until  this  application 
could  be  heard,  and  we  are  now,  after  full  argument,  called 
on  to  decide  whether  complainant  is  entitled  to  the  injunction 
prayed  for. 
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OwKiolf  Proper. — The  doctrine  that  the  Legislature  of  a 
State,  unrestricted  by  constitutional  prohibition,  has  power  to 
contract  in  acharter  authorizing  the  formation  of  a  corporation, 
for  an  exemption  of  its  property  from  tastation,  has  not  been 
denied  in  the  argument  of  this  case.  The  right  to  do  this 
has  been  repeatedly  affirmed  by  the  Supreme  Court  of  the 
United  States.  Tomlinaon '  v.  Branchy  15  Wallace,  460. 
And  the  Supreirie  Court  of  the  State  has  held,  in  theJCnax- 
ville  <t  Ohio  H.  R.  v.  HiokSy  1  Legal  Reporter,  343,  that  no 
such  prohibition  is  contained  in  the  constitution  of  1834 — 
the  constitution  in  force  when  the  several  charters  under 
which  the  complainant  claims  exemption  were  passed.  It  is 
further  admitted  that  the  29th  section  of  the  act  incorpora- 
ting the  Nashville  &  Chattanooga  Railroad  Company  is  a 
good  and  valid  exemption  to  thxit  company  for  the  period 
therein  specified ;  and  that  the  complainant  has,  by  its  lease, 
consolidation  and  purchase,  succeeded  to  all  the  rights,  privi- 
leges and  immunities  of  the  several  corporations  which  it 
represents  in  this  Iitigatioi>.  On  these  several  propositions 
the  parties  are  agreed.  It  is  on  the  next  and  succeeding 
issue  that  the  controversy  arises.  The  complainant  contends 
that  the  grant  contained  in  the  several  charters  to  which  com- 
plainant is  entitled,  of  all  the  "rights  and  privileges,"  or 
"rights,  powers  and  privileges,"  of  the  NasKville  &  Chattar 
nooga  Railroad  Company,  invested  said  corporations  with  an 
exemption  of  their  several  properties  from  taxation  for 
twenty  years  from  and  after  the  completion  of  their  respect- 
ive roads;  and  that  said  exemption  is  a  contract,  and,  as 
such,  under  the  protection  of  the  National  Constitution. 
This  is  the  question  in  the  case.  The  complainant  affirms 
and  the  defendant  denies  the  proposition.  The  controversy, 
therefore,  narrows  down  to  one  of  construction:  What  "did 
the  Legislature  intend  when  it  conferred  the  "rights  and 
privileges"  of  the  Nashville  &  Chattanooga  Railroad  Com- 
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pany  on  the  several  corporations  to  whose  rights  the  com- 
plainant  has  succeeded '^ — did  it  intend  to  include  exemption 
from  taxation) 

The  question  has  been  twice  before  the  Supreme  Court  of 
Tennessee  and  in  both  instances  it  was  decided  iu  the  nega- 
tive. East  Tennessee^  Virginia  cfe  Georgia  JSailroad  Com- 
pam,y  v.  Hamhlen  Count/y^  decided  at  Knoxville  in  1877, 
but  not  reported,  and  WiUon  v.  Oaines^  2  Legal  Beporter,  31. 
But  in  both  oases  the  learned  judge  delivering  the  opinion 
of  the  court,  admitted  that  the  terms  <' rights  and  privileges," 
as  defined  by  lexicographers  and  understood  by  the  jurists 
of  other  States,  were  comprehensive  enough  to  carry  the 
exemption.  But  the  court  seems  to  have  regarded  itself  as 
precluded  from  giving  the  usual  and  ordinary  effect  to  these 
terms,  upon  the  assumption  that  the  meaning  of  the  word 
"privilege"  had  been  restricted  by  a  provision  in  the  consti- 
tution of  the  State.  In  the  case  of  Wilson  v.  Gaines^  the 
court  use  this  language:  '"However  comprehensive  a  mean- 
ing may  have  been  given  to  the  term  jprivilege  by  the  courts 
of  other  States,  or  by  lexicographers,  we  are  constrained  to 
use  it  in  the  restricted  sense  and  meaning  given  to  it  in  our 
own  laws,  and  especially  by  the  constitution  of  the  State. 
That  it  was  not  intended  or  understood  to  be  sufficient  bv 
the '  framers  of  our  constitution  of  1834  to  embrace  exemp- 
tions, is  made  dear  and  indisputable  by  reference  to  section 
7  of  Article  XI  of  that  instrument,  by  which  it  is  ordained, 
'the  Legislature  shall  have  no  power  to  pass  any  law  grant- 
ing to  any  individual  or  individuals,  rights,  privileges,  immu- 
nities or  exemptions,  other  than  such  as  may  be  by  the  same 
law  extended  to  any  member  of  the  community  who  may  be 
able  to  bring  himself  within  the  provisions  of  such  law,  pro- 
vided, always,  the  Legislature  shall  have  power  to  grant  such 
powers  of  incorporatioii  as  they  may  deem  expedient  for  the 
public  good.'" 
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Now  these  decisions  are  direct  and  emphatic  against  the 
complainant's  claim  of  exemption;  and  it  is  insisted  that 
they  are  conclusive  upon  this  court.  If  so,  we  are  relieved 
from  all  obligation  '*to  exercise  our  own  judgment"  But» 
is  this  court  concluded  by  these  decisions?  Ordinarily  the 
Federal  Courts  adopt  and  follow  the  ruling  of  the  State 
Courts,  in  their  interpretation  of  the  constitution  and  stat- 
utes of  their  respective  States.  This  is  the  rule.  But  to 
this  rule  there  are  exceptions,  as  well  established  as  the  rule 
itself.  The  Federal  Courts  "will  follow,  as  of  obligation, 
the  decisions  of  the  State  Courts  on  local  questions  peculiar 
to  themselves,  or  on  questions  respecting  the  construction  of 
their  own  constitutions  and  laws."  But  if  a  "contract,  when 
made,  was  valid  under  the  constitution  and  laws  of  the  State, 
as  they  had  been  previously  expounded  by  its  judicial  tri- 
bunals, and  as  they  were  understood  at  the  time,  no  subse- 
quent action  of  the  Legislature  or  judiciary  will  be  regarded 
by  the  Federal  Courts,  "as  establishing  its  invalidity." 
Olcott  v.  Suj}ervi8or8,  16  Wallace,  678. 

This  principle  was  somewhat  extended  in  the  case  of  thp 
Township  of  Pine  Grove  y.TalcoU,^  19  Wallace,  666.  In  this 
case  it  appears  that  in  March,  1869,  the  State  of  Michigan,  by  an 
act  of  its  General  Assembly  authorized  any  township,  city  or 
village  in  the  State  to  pledge  its  aid,  by  loan  or  donation,  to 
any  railroad  company  in  the  construction  of  its  road  The 
defendant  township  voted  aid  to  the  road  mentioned  in  the 
case  and  issued  its  bonds  therefor.  At  the  time  the  consti- 
tutional power  to  do  this  was  not  controverted  but  generally 
conceded.  Numerous  acts  recognizing  this  power  had  been 
passed  by  the  Legislature.  But  after  the  bonds  in  question 
had  been  issued  and  negotiated  on  the  faith  of  this  popular 
and  legislative  construction  of  the  constitution  of  the  State, 
the  Supreme  Court  of  Michigan  held,  in  two  cases,  that  all 
the  acts  authorizing  such  aid  by  counties,  cities  and  tow^n- 

>  1  Flippin,  120. 


1880.]  MIDDLE  TENNESSEE.  631 

L.  &  N.  R  R  Ck).  T.  Gaines. 

••^•^-^^i^Ba^BiB^i^^^^i— ^^^^^^^^^^^^^i— ^^— ^^a^^— ^^^^^^■^^^i^^>— ^^i^^^^^^^^^— ^^^^B-^^o^^^^— ^^i— ^-^^— a^ai^^^— ^-^a^ 

ships,  were  unconstitutional.  Ths  People  v.  Salem,  20 
Mich.  452 ;  and  Bay  City  v.  The  State  Treasurer ,  23  Mich. 
499.  Encouraged  by  these  opinions  Pine  Grove  township 
refused  to  pay  the  bonds  sued  on,  and  it  was  insisted  in  argu- 
ment th'at  the  Federal  Courts  were  concluded  by  the  con- 
struction which  the  Supreme  Court  of  the  State  had  thus 
placed  on  the  State  constitution.  But  the  Supreme  Court 
of  the  United  States  held,  otherwise.  The  court  say:  "We 
have  examined  these  cases  with  care"  and  find  "that  they 
are  not  satisfactory  to  our  minds."  The  judgment  overruling 
the  decisions  of  the  Supreme  Court  of  Michigan  is  predi- 
cated mainly  on  the  ground  that  the  question  "belonged  to 
the  domain  of  general  jurisprudence  touching  commercial 
paper."  But  the  reasoning  of  the  court  goes  beyond  this. 
"When,"  say  the  court,  "the  bonds  were  issued,  there  had 
been  no  authoritative  intimation  from  any  quarter  that  such 
statutes  were  invalid."  The  Legislature  had  passed  many 
acts  of  this  character.  And  during  the  period  covered  by 
their  enactment,  "neither  of  the  other  departments  of  the 
State  government  lifted  its  voice  against  tliem."  From  this 
we  infer  that  in  all  cases  where  property  has  been  acquired 
and  investments  made  under  and  in  virtue  of  statutory  con- 
tracts, generally  recognized  and  believed  to  be  constitutional 
and  valid,  in  the  absence  of  adjudications  declaring  them 
invalid,  the  Federal  Courts,  in  the  exercise  of  their  jurisdic- 
tion and  in  discharge  of  the  duties  especially  and  peculiarly 
imposed  on  them  of  preserving  and  enforcing  the  National 
Constitution  and  protecting  contracts  against  impairment^ 
are  not  concluded  by  the  construction  which  the  State  Courts 
may,  subsequent  to  the  acquisition  of  such  property,  give  to 
such  statutes;  but  that  the  Federal  tribunals  will,  in  all  such 
cases,  where  the  construction  given  by  the  State  Courts  "is 
not  satisfactory  to  their  minds,"  construe  such  statutes  for 
themselves.     Such  we  understand   is   the  meaning  of    the 
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Pine  Grove  case.  Now  we  think  this  cajse  comes  within  the 
principle  announced,  and  we  shall  therefore  so  construe  the 
several  statutes  involved. 

It  is  a  legal  axiom,  long  recognized,  that  an  exemption 
from  the  common  burden  of  taxation,  cannot  be  implied  from 
the  apparent  spirit  or  general  purpose  of  a  statute.  It  must 
be  certain  and  explicit;  and  if  there  is  any  well  founded 
doubt,  arising  out  of  the  ambiguity  or  obscurity  of  the 
language  of  the  statute,  as  to  whether  the  Legislature  in- 
tended an  exemption  or  not,  the  doubt  will  be  resolved  in 
favor  of  the  State.  But  this  axiom  does  not  call  for  a 
strained  construction  adverse  to  the  legislative  intention. 
On  the  contrary  it  is  the  duty  of  the  court  to  ascertain  as 
best  it  can  in  accordance  with  the  established  canons  of  con- 
struction, the  real  intention  of  the  act  to  be  construed,  and 
when  a  conclusion  is  reached,  to  enforce  tlie  legislative  will 
as  it  may  be  statutorily  declared.  Where  the  language  is 
clear  and  explicit  the  court  is  bound,  without  considering 
consequences,  to  give  it  effect.  It  must  be  construed  as  a 
whole;  the  office  of  a  good  expositor,  says  my  I^ord  Coke, 
"is  to  make  construction  on  all  its  parts  together."  The 
plainest  words  may  be  controlled  by  the  context  It  is  the 
intention  expressed  in  the  act  as  a  wh(]4e  that  is  to  prevail; 
courts  look  to  the  context  as  well  as  to  the  words  for  the 
meaning  of  particular  words  used  in  the  act.  They  may  also 
take  into  consideration  the  purposes  the  Legislature  was 
endeavoring  to  accomplish,  acts  in  pari  materia  and  cotem- 
poraneous  surroundings.  These  rules  of  common  sense, 
applied  from  time  to  time  in  the  construction  of  statutes, 
shall  guide  us  in  this  instance. 

The  constitution  commands,  and,  as  fiar  as  was  practicable, 
guaranteed  impartiality  of  legislation,  and  this  policy  seems 
to  have  been  adopted  by  the  Legislature  and  ap]>lied  to  all 
railroad  companies  as  far  as  the  circumstances  of  the  several 
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caBes  would  permit.  The  exemption  from  taxation  of  the 
capital  stock  absolutely,  and  of  the  roads,  fixtnres,  appur- 
tenances and  vehicles  of  transportation  for  twenty  years 
seems  to  have  been  the  general  rule. .  Clauses  providing  for 
these  exemptions  were  incorporated  in  the  earlier  charters. 
But  in  late?  acts,  the  Legislature,  instead  of  inserting  in  each 
act  of  incorporation  all  the  powers  and  immunities  intended 
to  be  granted,  was  content  to  refer  to  some  previous  charter 
and  give  to  the  new  company  "all  the  rights,  powers  and 
privileges"  of  the  old.  It  id,  we  think,  clear  that  the  Legis* 
lature,  as  it  declared  in  some  of  these  acts,  intended  to  confer 
these  rights,  powers  and  privileges,  **a8  fully  as  if  herein  set 
forth  af  length,'^  and  such  was  the  then  prevailing  belief. 
No  one  questioned  this  interpretation  of  these  acts.  No 
attempt  was  made  to  levy  and  collect  a  tax  from  these  prop* 
erties,  from  the  date  of  said  respective  charters  until  the  act 
of  1675.  That  the  Legislature  intended  by  the  grant  to 
these  several  companies  of  the  "rights  and  privileges"  and 
"rights,  powers  and  privileges,"  of  the  Nashville  &  Chatta- 
nooga KailwayCompany,  to  confer  on  them  the  same  immunity 
from  taxation  that  had  been  granted  to  the  latter,  we  have 
no  doubt  Are  these  terras,  fairly  construed,  broad  enough 
to  include  exemption?  It  is  admitted  that  they  are,  if  they 
are  to  have  the  usual  force  and  effect  accorded  to  them  by 
lexicographers  and  jurists  of  other  States;  but,  as  herein- 
before stated,  it  is  assumed  that  the  meaning  of  the  term 
"  privilege"  has  been  restricted  by  the  State  constitution,  and 
that  when  employed  in  a  statute,  the  courts  roust  presume 
that  the  Legislature  intended  to  restrict  its  meaning  within 
the  limits  prescribed  by  the  constitution. 

We  dissent  entirely  from  the  assumption  tliat  the  consti- 
tution intended  in  the  provision  of  that  instrument  quoted 
or  any  part  thereof,  to  qualify  or  restrict  the  force  and  effect 
of  plain  English  words.     It  is  true  that  the  constitution 
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forbids  the  passage  of  laws  granting  rights,  privileges,  im- 
munities or  exemptions  to  an  individual  or  individuals,  other 
than  such  as  maj  be  by  the  same  law  extended  to  every 
member  of  the  community  who  can  bring  himself  within 
its  provisions.  Now  we  may,  for  the  sake  of  the  argument, 
further  admit,  that  the  use  of  these  terms,  in  the  connection 
in  which  they  stand  in  the  clause  quoted,  indicates  that  a 
different  meaning  was  attached  to  each,  and  yet  it  does  not 
follow  that  the  framers  of  the  constitution  intended  to  give 
a  constitutional  definition  to  these  words,  and  thus,  by*  a 
constitutional  provision,  make  it  the  duty  of  the  court,  in  all 
instances  in  which  they  find  either  of  them  employed  in  a 
statute,  to  construe  it  as  meaning  the  same  as  it  do^  in  the 
clause  of  the  constitution  referred  to.  If  it  occurred  nowhere 
else  in  that  instrument,  than  in  the  clause  mentioned,  the 
inference  drawn  therefrom  would,  to  say  the  least,  be  a  vio- 
lent one.  Most  words  possess  different  shades  of  meaning. 
In  one  connection  they  may  mean  one  thing,  and  in  another 
and  different  connection  another  and  quite  a  different  thing. 
The  same  word  is  often  used  with  distinctly  different  mean- 
ings in  the  same  st-atute;  and  yet  the  courts  give  to  it,  in 
each  connection  in  which  it  is  employed,  the  meaning  which 
the  Legislature  intended  it  to  have  in  that  particular  connec- 
tion. An  illustration  of  this  is  found  in  the  constitution 
itself  in  the  use  of  this  very  word  "privilege."  It  is  found 
elsewhere  in  that  instrument  than  in  Article  XL  It  fre- 
quently occurs  in  the  constitution,  and  is  so  used  as  to  in- 
volve every  shade  of  meaning  of  which  it  is,  according  to 
lexicographers,  susceptible.  Now  if  the  framers  of  tlie  con- 
stitution have  thus  employed  it,  with  one  meaning  in  one 
place,  and  with  another  and  different  meaning  in  other 
places,  what  becomes  of  the  hypothesis  that  its  meaning  has 
been  constitutionally  defined  by  Article  XI }  It  must  fall 
to  the  ground.     And  this  out  of  the  way,  we  are  at  liberty 
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to  interpret  the  terms  "rights  and  privileges,"  as  defined  by 
judicial  and  lexical  authorities. 

Webster  says  that  privilege  is  a  right  or  immunity  not 
enjoyed  by  others;  an  eoaempticyn  from  an  evil  or  burden. 
That  under  the  Boman  law  it  denoted  some  peculiar  benefit, 
some  right  or  advantage  not  enjoyed  by  others,  etc. 

Crabbe  says  it  signifies  a  law  made  in  favor  of  an  indi- 
vidual. It  consists  of  some  positive  advantage,  exemption 
or  immunity.  In  its  more  extended  sense  it  comprehends 
every  prerogative,  exemptica  and  im,munity. 

Abbott  defines  it  to  be  a  right  or  immunity  by  way  of 
exemption  from  the  general  law. 

Bouvier  defines  it  as  a  private  law  in  derogation  of  com- 
mon right. 

Pashcal  says  it  is  a  special  right  belonging  to  an  individual 
or  class — properly  an  exemption  from  some  duty,  an  im- 
munity from  some  general  burden  or  obligation. 

Mr.  Justice  Washington  says  that  an  exemption  from 
taxes  is  embraced  by  the  general  description  of  privileges. 

And  in  State  v.  JSetts,  4  Zabriskie,  556,  the  court  say: 
"The  term  privilege  includes  in  its  ordinary  definition  an 
exemption  from  such  burthens  as  others  are  subjected  to,  as 
ih»  privilege  of  being  exempt  from  arrest  or  from  taxationJ^ 

From  these  authorities  it  is  seen  that  a  prvoilege  is  an  ex- 
emption and  an  exemption  is  a  privilege.  Did  the  Legisla- 
ture mean  by  this  language,  as  found  in  these  several  charters, 
that  it  should  be  construed  in  accordance  with  these  standard 
authorities?  On  this  question  we  are,  by  the  decision  in 
Humphrey  v.  PegueSy  16  Wallace,  244,  relieved  of  all 
doubt  if  we  ever  entertained  any.  Here,  after  full  argu- 
ment, the  court  held  that  where  one  railroad  company  was 
incorporated  with  the  "rights,  powers  aud  privileges"  of 
another  and  pre-existing  company,  that  the  new  company 
acquired   an   exemption  from    taxation  guaranteed  to   the 
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former,  and  in  support  thereof  say:  "All  the  privileges,  as 
well  as  the  powers  and  rights  of  the  prior  oompanj,  were 
granted  to  the  latter  company.  A  more  important  or  more 
comprehensive  privilege  than  a  perpetual  immunity  from 
taxation  can  scarcely  be  imagined.  It  contains  the  essential 
idea  of  a  peculiar  benefit  or  advantage,  of  a  special  exemp- 
tion from  a  burden  falling  on  others." 

Humphrey  v.  Peguea^  is  exactly  similar  to  the  case  under 
consideration  and  is  conclusive^  unless  its  authority  has  been 
overthrown  or  weakened  by  subsequent  decisions  of  the  same 
court.  It  is  insisted  that  it  has  been  overruled  or  materially 
qualified  by  Morgan  v.  Louisiana^  93  U.  S.  223.  We  do 
not  concur  in  this  view.  The  questions  involved  in  the  two 
cases  were  very  different.  There  is  no  conflict  between  them. 
In  the  first  it  is  held  that  a  grant  to  one  railroad  company 
of  the  "powers,  rights  and  privileges"  of  another,  carried  to 
the  former  an  exemption  from  taxation  enjoyed  by  the  latter, 
while  in  the  second  case  it  was  decided  that  a  foreclosure 
sale  of  the  "  property  and  franchises "  of  a  railroad  company 
did  not  vest  the  purchaser  with  an  immunity  from  taxes  pos- 
sessed by  the  company  whose  property  was  sold.  Because, 
say  the  court,  the  ^^franchises''  of  a  railroad  company  are 
such  as  "are  essential  to  the  operations  of  the  corporation; 
positive  rights  or  privileges,  without  which,  the  road  of  the 
company  could  not  be  successfully  worked,'^  and  that  "im- 
mimity  from  taxation  is  not  one  of  them." 

Nor  is  the  authority  of  Humphrey  v.  PegtieBj  in  the  least 
shaken  by  the  decision  in  Railroad  Cases  v.  Gaines^  97  U. 
S.  711-712.  On  the  contrary,  there  is  in  this  last  case  a 
clear  recognition  of  the  principle  announced  in  the  former, 
as  the  language  of  the  Chief  Justice,  found  on  pages  711 
and  712,  will  disclose.  He  says:  "In  Humphrey  v.  Pegues^ 
we  held  that  the  grant  to  one  company  of  all  the  powers, 
rights  and  privileges  of  another,  carried  with  it  an  exemp- 
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tion,  but  in  Morgan  v.  Louisiana^  that  8uch  an  exemption 
did  not  pass  by  sale  of  the  franchises  of  a  railroad  company. 
*  *  *  This*  seems  to  us  conclusive  of  the  present  case. 
The  grant  here  was  not  of  all  the  rights  and  privileges  of  the 
Nashville  &  Chattanooga  Bailroad  Company,  but  of  mich  as 
were  necessary  for  the  pu/rpose  of  making  and  using  the 
road^  or  in  other  words,  the  franchises  of  the  company, 
which  do  not  include  immunity  from  taxation."  Here  it  is 
clearly  intimated  that  the  court  recognized  the  authority  of 
Humph/rey  v.  Pegues^  and  that  but  for  the  qualifying  words, 
^'of  such  as  were  necessary  for  the  purpose  of  making  and 
using  the  )'oad,"  which  distinguished  the  cases,  the  exemp- 
tion claimed  would  have  passed.  These  three  cases  are  en- 
tirely consistent  and  may  well  stand  together. 

Without  accumulating  authorities,  which  could  be  easily 
done,  it  will  suffice'  for  us  to  say  that,  in  our  opinion,  the 
Legislature,  by  the  use  of  the  terms  "rights  and  privileges," 
as  they  are  employed  in  the  several  statutes  before  us,  for 
construction,  intended  to  vest  said  several  corporations  with 
the  privilege  of  exemption  from  taxation  for  the  period  of 
twenty  years  after  the  completion  of  their  respective  road^, 
to  the  same  extent  that  such  exemption  had  been  granted  to 
the  Nashville  &  Chattanooga  Company;  that  this  conclusion 
is  sustained  by  lexicographers  and  by  the  Supreme  Court  of 
the  United  States;  that  said  charters  are  contracts,  within 
the  meaning  of  the  Federal  Constitution,  the  obligations  of 
which  cannot  be  constitutionally  impaired  by  legislation  or 
judicial  construction,  and  that  it  is  our  duty,  so  far  as  we  can 
legitimately,  to  protect  the  rights  secured  by  the  contracts. 

But  can  we  do  this  by  injunction?  The  tAx  demanded  is 
due,  in  part,  to  the  State,  and  by  the  act  of  March  21,  1873, 
it  is  provided,  "That  in  all  cases  in  which  an  officer  charged 
by  law  with  the  collection  of  revenue  due  the  State,  shall 
institute  any  proceeding,  or  take  any  steps  for  the  collection 
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of  the  same,  alleged  or  claimed  to  be  due  by  said  oflBcer, 
from  any  citizen,  the  party  against  whom  the  proceeding  or 
step  is  taken,  shall,  if  he  conceives  the  same  unjust  or  illegal, 
or  against  any  statute  or  clause  of  the  constitution  of  the 
State,  pay  the  same  under  protest,  and  upon  his  making  such 
payment,  the  officer  or  collector  shall  pay  such  revenue  into 
the  State  treasury,  giving  notice  at  the  time  of  payment  to 
the  comptroller  that  the  same  was  paid  under  protest,  and 
the  party  paying  said  revenue  may,  at  any  time  within  thirty 
days  after  making  said  payment,  and  not  longer  thereafter, 
sue  the  said  officer  having  collected  said  sum,  for  the  recovery 
thereof,  and  the  same  may  be  tried  in  any  court  having  juris- 
diction of  the  amount  and  parties;  and  if  it  is  determined 
that  the  same  was  wrongfully  collected  as  not  being  due 
*  *  *  for  any  reason  going  to  the  merits  of  the  same,  the 
court  trying  the  case  Tnxiy  certify  of  record  that  the  same  was 
wrongfully  paid  and  ought  to  be  refunded,  and  thereupon 
the  comptroller  shall  issue  his  warrant  for  the  same,  which 
shall  be  paid  in  preference  to  other  claims  oi\  the  treasury." 
The  act  then  declared  "  that  there  shall  be  no  other  remedy " 
for  the  wrongful  demand  and  collection  of  the  public  reve- 
nues, aud  inhibits  the  issuance  of  injunctions,  writs  of  super- 
sedeas, prohibitions  and  all  other  process  designed  to  hinder  or 
delay  the  collection  thereof. 

Now,  without  stopping  to  inquire  or  decide  how  far  this 
act  can  lawfully  restrain  this  court  from  interfering  to  enjoin 
the  collection  of  taxes  imposed  by  legislation  on  property 
not  previously  exempted  from  taxation,  we  have  no  hesita- 
tion in  holding  that  it  ought  not  to  be  constnied  in  a  case 
like  this  to  paralyze  the  powers  of  this  court  as  they  existed 
prior  to  its  enactment.  To  give  to  it  such  force  would  be  to 
permit  the  State  effectually  to  legislate  to  impair  the  obliga- 
tion of  a  contract  by  the  enactment  of  a  law  prohibiting  an 
adequate  remedy.     This  cannot  be   tolerated,  and   for  the 
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purposes  of  this  case  we  will  proceed  as  if  the  statute  last 
referred  to  had  not  been  passed. 

It  is,  however,  the  general  rule,  independent  of  statutes 
like  the  foregoing,  not  to  interfere  by  injunction,  preliminary 
or  final,  to  prevent  the  collection  of  taxes  excessive  in  amount 
or  irregularly  or  illegally  exacted.  But  this  rule,  sound  in 
itself,  is  not  inexorable.  If  the  exaction  of  the  tax  is  un- 
constitutional and  the  citizen  assessed  has  no  other  remedy, 
or  if  it  appears  that  the  enforcement  of  payment  of  the  tax 
demanded  will  occasion  irremediable  oppression,  the  clouding 
of  titles,  or  a  multiplicity  of  suits,  etc.,  an  injunction  may 
issue.  92  U.  S.  614.  Does  this  case  come  within  any  of 
these  exceptions?  The  statute  under  which  it  is  claimed,  we 
have  already  declared  to  be  in  contravention  of  the  Federal 
Constitution.  The  demand  is  for  taxes  from  property  which 
is  by  contract  exempt  from  that  burden.  It  is  to  be  collected 
as  well  for  the  several  counties  and  incorporated  towns 
through  which  complainant's  roads  run,  as  for  the  State. 
The  amount  demanded  is  large,  not  less,  including  that 
claimed  for  the  towns  and  counties,  than  $40,000.  Its  pay- 
ment will  be  to  twelve  or  fifteen  different  collectors.  "When 
collected,  it  will  go  into  the  State,  county  and  municipal 
treasuries.  Once  paid  in,  it  could  be  reclaimed  only  by 
Buits.  The  number  of  these  suits  (about  forty)  would  have 
necessarily  to  cprrespt^nd  with  the  number  of  collectors, 
counties  and  towns,  to  whom  the  payments  are  to  be  made. 
They  would  be  attended  with  delay  and  costs.  And  when  a 
recovery  should  be  had,  it  would  be  for  the  sum  paid  without 
interest  and  without  compensation  for  labor  and  expenditures 
incident  to  the  prosecution  of  the  suits.  Complainant  would 
be  exposed  to  all  these  and  many  other  inconveniences  not 
enumerated.  Relief  obtained  with  such  sacrifices  is  entirely 
inadequate.  There  are  several  elements  of  equitable  cogni- 
zance entering  into  the  case  to  give  this  court  jurisdiction, 


640  DISTRICT  COUET.  [April, 

The  Margaret 

and  justice  demanda  the  exercise  of  its  restraiDing  hand. 
The  injunction  will  therefore  be  issued  as  prayed  for.  If 
in  this  we  have  committed  an  error,  it  can  be  easily  cor- 
rected by  appeal.  We  have  given  to  the  parties  the  benefit 
of  our  best  convictions,  and  these  it  is  our  duty  to  follow, 
until  the  court  of  last  resort,  whose  decrees  are  final,  shall 
decide  otherwise. 

Baztbb,  J.,  prepared  the  sjllabns  Id  this  case.    [Beport&r. 


THE  MARGAEET. 

DiSTBICT    COITBT WeSTEBN     DISTRICT   OF    MiOHIOAN APBIL 

8,  1880. 

LIABILITY   OF   TUG,    WHEN   TOWING,    AND   DUTY   OF   TOW. 

If  the  tow,  at  a  critical  point,  when  about  to  enter  an  harbor,  carries 
such  sail  as  to  take  her  oat  of  the  control  of  the  towing  craft,  either  as 
to  her  headway  or  coarse,  the  tug  should  not  be  held  at  fault  for  any  dis. 
aster  that  ensues.  The  tow  should  be  steered  properly,  and  follow  in  the 
wake  of  the  tug,  and  perform  all  those  duties  which  nautical  skill  de- 
mands in  order  to  properly  manage  the  tow.  * 

Ackley  ds  Farr^  for  libellant. 

O.  C.  Markhaua^  for  tug  Margaret. 

WiTHEY,  J.-T^Iri  seeking  to  enter  the  harbor  of  Ludington, 
the  schooner  Mary  was  taken  in  tow  by  the  tug  Margaret, 
June  20,  1878,  about  9  o'clock  in  the  evening.  She  was 
about  five  miles  south  of  the  south  pier,  and  three  or  four 
miles  out  from  shore;  wind  from  the  northwest,  from  fifteen 
<•'^  twenty  miles  an  hour.     The  course  taken  to  reach  the 
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harbor  was  about  north  by  ea&t;  speed  about  three  or  four 
miles  an  hour,  the  schooner  carrying  her  mainsail,  foresail, 
and  fure-staysail.  The  two  [jiers  at  Ludington  run  due  west 
from  the  shore;  the  south  pier  extends  into  the  lake  about 
200  feet  further  than  the  north  pier,  so  that  the  vessel  in 
entering  the  harbor  had  to  round  the  south  pier.  The  same 
course  was  continued  after  the  tug  took  hold  of  her  until  tlie 
turn  was  made  to  go  into  the  harbor.  In  entering,  the 
schooner  went  off  to  the  northward,  and  north  of  the  north 
pier,  when  the  line  was  cut  by  the  tug.  During  the  night 
the  schooner  was  damaged  from  the  position  she  occupied^ 
and  this  suit  was  brought  to  indemnify  her  for  such  damages. 
The  sea  was  running  so  that  the  current  tended  to  carry  the 
vessel  leeward.  The  captain  of  the  schooner  states  that  when 
within  half  a  mile  of  the  south  pier  he  ordered  the  mainsail 
lowered,  and  it  was  slackened  about  one-half  down,  or  a  little 
more;  that  the  tug  kept  its  course,  passing  the  end  of  the 
south  pier  at  about  100  feet  distant,  and  until  nearly  oppo- 
site the  end  of  the  north  pier,  then  turned  sharp,  the  line 
slackened,  and  the  schooner  <<shot  past  the  dock,  when  a 
strain  came  on  the  tow  line,"  and  she  struck  the  end  of  the 
north  pier,  and  the  tug  cut  the  line.  He  testifies  that  he 
received  no  orders  from  and  gave  none  to  the  tug;  but  says 
when  he  gave  his  line  to  the  tug  he  asked  the  master  if  he 
should  keep  on  sail  to  help  her  along,  and  received  answer, 
"Yes,  sir;"  that  just  prior  to  entering  she  was  steering 
about  north,  or  north  by  east,  and  as  she  passed  the  end  of 
the  south  pier  "then  she  was  turned."  He  says  he  cannot 
state  what  way  the  vessel  was  headed  when  she  struck  the  end 
of  the  north  pier,  "because  she  was  going  off  to  the  eastward 
fast  when  she  struck."  When  asked  the  reason  of  the  vessel 
going  on  the  north  pier  and  around  it,  he  answers,  "From 
Xhe  fact  of  the  captain  (of  tug)  not  bringing  the  vessel  far 
enough  out  into  the  lake  to  the  westward  and  giving  a 
41 
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chance  to  follow  the  tug  into  the  harbor,  and  having  cat  the 
line.'' 

The  master  of  the  tug  testifies  that  he  had  the  vessel  in 
tow  from  an  hour  and  a  half  to  two  hours;  that  she  had  on 
her  foresail,  mainsail  and  jibs;  that  he  thinks  they  were  west 
of  the  south  pier  before  rounding  to,  to  come  in,  from  1,200 
to  1,400  feet,  because  he  could  not  see  the  south  pier  when 
he  got  in  range  of  the  piers  of  light;  that  the  vessel  kept 
on  her  canvas  after  they  had  rounded  to,  to  make  the  harbor; 
that  she  straightened  up  in  line  of  the  tug  before  the  latter 
reached  the  end  of  the  piers;  that  as  she  rounded  to  he 
could  see  both  her  tow  line  and  her  signal  lights;  that  she 
followed  the  tug  until  he  got  abreast  of  the  end  of  the  north 
pier,  when  she  sheered  oif  to  the  northward  of  the  north  pier. 
Jle  was  asked  what  caused  the  vessel  to  sheer  and  go  to  the 
northward  of  the  north  pier,  and  answered,  <<  having  her 
mainsail  on.'' 

He  further  testifies  that  the  vessel  had  her  <<  mainsail  on, 
and  her  sheets  hauled  clear  up,  coming  close  by  the  wind, 
before  we  made  the  turn.  When  we  got  pretty  close  to  the 
end  of  the  north  pier  a  sea  happened  to  strike  his  port  quar- 
ter and  that  carried  his  stern  to  the  southward;  enough  so 
that  his  mainsail  would  fill  again,  and  so  that  the  schooner 
lufied  up  and  shot  by  the  end  of  the  north  pier.  The 
schooner  had  to  slack  her  main  peak  halyards  in  order  to 
make  her  course  up  alongside  the  north  pier;  when  she  got 
around  to  the  northward  she  shot  clear  by  the  pier."  He 
further  states  that  the  tug  was  there  just  inside  the  north 
pier,  so  that  her  stern  was  just  about  even  with  it,  and  she 
was  about  25  feet  south  of  the  north  pier. 

There  are  the  usual  contradictions  and  disagreements 
between  the  men  on  the  schooner  and  those  on  the  tag 
touching  the  material  facts.  There  are  five  witnesses,  sailors 
and  masters  of  vessels,  having  no  interest,  who  agree  sub- 


1880.]  WESTEEN  MICHIGAN.  643 

■'  ■      ■  II        III  ■!  II ■■      ..     |.~l.    I         I    .1  ■    ■        I       ■    ■  I  I  I 

The  Margaret 

stantiallj  that  the  cause  of  the  disaster  was  attributable  to 
unskillful  management  by  the  master  of  the  schooner.  Tak-* 
ing  into  consideration  the  direction  and  strength  of  the 
wind  and  the  condition  of  the  sea,  it  would  not  seem  to  be 
proper  management  on  the  part  of  the  master  of  the  schooner, 
after  turning  to  go  into  the  harbor  in  tow  of  a  tug,  to  carry  any 
mainsail  at  all.  To  carry  any  part  of  her  mainsail  would^  in 
the  opinion  of  experienced  sailors,  have  a  tendency  to  render 
her  unmanageable;  cause  her  to  broach  to  and  go  to  the 
windward  in  spite  of  the  tug. 

It  is  claimed  that  the  tug  was  at  fault  in  failing  to  keep 
the  line,  and  not  using  proper  efforts  to  bring  the  vessel  back 
from  the  north  side  of  the  north  pier,  but  masters  and  seamen 
of  much  experience  have  said  that  the  tug  could  not  have 
prevented  the  disaster  after  the  schooner  went  to  the  north- 
ward of  the  pier.  It  was  plainly  the  duty  of  the  master  of 
the  vessel,  in  the  absence  of  any  directions  from  the  master 
of  the  tug,  to  manage  his  helm  and  sails  judiciously. 

It  is  not  contended  that  it  was  unsafe  for  the  tug  to  under^ 
take  bringing  the  schooner  in,  from  any  condition  of  the 
wind  or  sea.  It  is  claimed  that  the  tug  slackened  her  line 
at  a  critical  moment  for  the  vessel,  and  came  too  close  to  the 
end  of  the  south  pier  when  turning  to  come  in.  The  better 
opinion  seems  to  be,  on  the  part  of  those  competent  to  judge, 
that  the  vessel  would  be  carried  ahead  so  that  the  tow  line 
would  be  slackened  between  the  seas  in  conseqnence  of  the 
force  of  wind  and  sea.  Whether  the  line  was  slackened 
from  any  other  cause  does  not  satisfactorily  appear.  As  to 
the  distance  west  from  the  end  of  the  south  pier  when  they 
turned  to  come  in  witnesses  do  not  agree,  and  this  fact  does 
not  seem  to  us  at  all  controlling. 

The  evidence  establishes,  in  our  opinion,  that  there  would 
have  been  no  difficulty  in  bringing  the  tow  in  safely  had  the 
schooner  carried  no  part  of  her  mainsail,  and  the  question 
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of  liability  appears  to  ub  to  turn  upon  whether  the  tug  or 
the  schooner  is  responsible  for  so  much  after  sail  being 
carried  from  the  time  when  the  turn  was  made  to  come  in. 

The  tow  was  from  120  to  180  feet  in  the  rear  of  the  tug. 
It  was  in  the  night,  and  in  our  opinion,  unless  the  tug  had 
assumed  to  take  entire  control  and  direction  of  the  vessel,  it 
was  the  latter's  fault  if  she  had  up  part  of  her  mainsail.  To 
apply  such  rule  is  to  do  no  more  than  to  require  of  the  cap- 
tain of  the  schooner  the  exercise  of  that  measure  of  care  and 
skill  which  is  incumbent  on  the  tow.  The  Margaret^  94  U. 
S.  496;  TU  Margaret,  5  Bissell,  357.  In  the  latter  case  it 
is  said  there  are  certain  duties  incumbent  on  those  who  have 
the  management  of  the  tow.  It  is  the  duty  of  the  tow  to  be 
steered  properly;  to  follow  in  the  wake  of  the  tug,  and  to 
perform  all  those  duties  which  nautical  skill  demands  in 
order  to  properly  manage  the  tow. 

It  is  manifest  that  if  the  tow,  at  a  critical  point,  when 
about  to  enter  the  harbor,  carries  such  sail  as  to  take  her  out 
of  the  control  of  the  towing  craft,  either  a^  to  her  headway 
or  course,  the  tug  should  not  be  held  at  fault  for  any  dis- 
aster that  ensues. 

We  entertain  the  opinion  that  the  libel  should  bcdisraissed, 
and  dec]*ee  accordingly,  with  costs  to  claimant 
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MORGAN  V.  GILBERT. 

OiBOTJiT  CouBT — Western   Distbiot  of  Michigan — Apeil 

•     22,  1880. 

HOBTaAOEOS   IKSOLYENT — WHAT   MOBTOAOEE  MAT  DO. 

II  the  mortgageor  is  insolrent,  the  mortgagee  may,  where  there  is  an 
unauthorized  injury  to  the  mortgage  security,  maintain  an  action 

The  action  was  trespass  ou  the  case. 
Simonds  <&  Fletcher  represented  the  plaintiff. 
Cluimplin  <&  More^  the  defendant. 

WiTHEY,  J. — On  the  second  of  January,  1875,  the  mem- 
l>ers  composing  the  firm  of  Colby  &  Co.,  owned  and  mort- 
gaged lands  to  plaintiff  to  secure  the  payment  of  $25,000; 
among  other  lands  lot  No.  2,  of  section  10  north,  of  range  7 
west,  situated  in  Montcalm  county,  Michigan,  on  which  was 
pine  timber  constituting  the  principal  value  of  the  premises. 
Ten  thousand  dollars,  with  interest,  were  payable  July  2, 
1876,  and  ($15,000)  fifteen  thousand,  with  interest,  January 
2,  1877.^  In  January,  1878,  while  the  mortgage  remained 
wholly  unpaid,  defendant  ent^ed  upon  said  premises,  and 
cut  and  removed  600,000  feet,  board  measure,  of  pine  timber, 
of  the  value  of  $1,300,  or  two  dollars  per  1,000  feet.  It 
was  without  the  knowledge  of  plaintiff,  who  alleges  that 
thereby  defendant  "greatly  injured  and  damaged  said  premi- 
ses," etc.,  "whereby  the  plaintiff's  security  for  the  said  sum 
of  $25,000  and^  interest  was  greatly  lessened,  impaired  and 
destroyed,  to  plaintiff's  damage,"  etc. 

Defendant  pleaded  the  general  issue. 
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It  appears  that  defendant  and  the  mortgageors.  after  the 
date  of  the  mortgage,  agreed  to  exchange  the  pine  upon 
their  respective  lands  for  convenience  in  hauling,  defendant 
to  pay  $1,000  as  the  difference  in  value;  he  to  have  the  pine 
in  question.  Defendant  paid  part  of  the  $1,000  to  the 
mortgageors,  Colbj  &  Co.,  and  the  balance  was  subsequently 
paid  to  their  assignees  in  bankruptcy.- 

When  the  mortgage  was  given  there  were  over  13,000,000 
feet  of  pine  timber  on  the  mortgaged  land.  At  the  time 
defendant  took  the  timber  in  question  from  this  particular 
lot,  the  quantity  remaining  on  the  entire  tract  had  been  re- 
duced to  about  6,500,000  feet  by  Colby  &  Co.,  in  their  lum- 
bering business,  and  with  the  knowledge  and  consent  of 
plaintiff,  but  upon  an  underatanding  between  them  not 
necessary  or  material  to  be  stated. 

It  further  appeared  that  at  the  time  of  the  agreement  to 
exchange  timber,  defendant  was  informed  by  Colby  &  Co. 
that  they  had  no  right  to  permit  the  timber  to  be  cut  with- 
out the  consent  of  the  mortgagee. 

There  was  a  prior  mortgage  upon  the  lands  covered  by 
plaintiff's  mortgage  of  $10,000,  which  plaintiff  bought  for 
$6,000,  subsequent  to  the  alleged  trespass,  and  caused  to  be 
discharged  of  record. 

Pending  a  suit  by  the  mortgagee  to  foreclose  the  $25,000 
mortgage,  and  prior  to  bringing  this  suit,  but  subsequent  to 
%the  alleged  trespass,  he  accepted  a  quit-claim  deed  of  the 
mortgaged  premises  from  the  assignees  in  bankruptcy  of  the 
mortgageors,  whereby  the  mortgage  and  the  debt  became 
merged  in  the  fee  thus  acquired. 

At  the  time  the  timber  was  taken  there  was  due  on  the 
mortgage,  of  principal  and  interest,  about  $32,875;  amount 
plaintiff  paid  for  prior  incumbrance  $6,000;  making,  aa  the 
total  lien,  $38,875. 

The  value  of  the  security  is  shown  to  have  been  as  follows: 
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On  the  mortgaged  land  was  a  steam  mill  worth $20,000 

Six  million,  five  hundred   thousand   feet  of  pine 

timber,  at  two  dollars 13,000 

Yalue  of  the  land  without  the  timber 1,964 


$34,964 

From  which  it   appears  the  value  of  the  security  did  not 
equal  the  amount  of  the  lien  by  nearly  $4,000. 

The  declaration  counts  upon  damages  to  the  premises  and 
to  plaintiff's  security,  and  it  is  claimed,  that  any  reduction 
of  the  mortgagee's  security  gives  the  right  of  action.  We 
are  of  the  opinion  that,  if  plaintiff  can  recover,  it  must  be 
for  an  injury  to  his  security,  and  on  the  ground  that  it  was 
inadequate.  In  Massachusetts  the  legal  title  is  in  the  mort- 
gagee, who  may  sue  for  an  injury  affecting  the  mortgaged 
estate,  though  not  in  possession,  and  the  owner  of  the  equity 
of  redemption  has  no  more  right  than  a  stranger  to  impair 
the  security  of  a  mortgagee  by  permanent  injury  and  depre- 
ciation of  the  mortgaged  estate.  It  has  there  been  held  that 
the  damages  are  measured  by  the  extent  of  injury  to  the 
property,  and  do  not  depend  upon  proof  of  the  insufficiency 
of  the  remaining  security;  that  the  mortgagee  is  not  obliged 
to  accept  what  remains,  but  is  entitled  to  the  fall  benefit  of 
the  entire  mortgaged  estate  for  the  full  payment  of  his  entire 
debt.  Gooding  v.  Sheaj  103  Mass.  360;  Byron  v.  Chapin^ 
113  Id.  308.  See,  also,  Sanders  v.  Beed,  12  N.  H.  558; 
Smith  V.  Moore^  11  N.  H.  551;  5  K.  H.  54;  and  Hutchins 
V.  King^  1  Wall.  54.  But  in  Kings  v.  Bang%^  120  Mass. 
514,  it  was  held,  in  an  action  by  the  mortgagee  against  one 
who  had  injured  the  mortgaged  property  by  removal  of  fix- 
tures, that  evidence  that  the  mortgagee  under  the  power  in 
his  mortgage  sold  the  premises  for  more  than  enough  to  pay 
bis  debt  and  all  prior  incumbrances,  is  admissible  in  mitiga- 
tion of  damages. 
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In  Illinois  the  mortgagee  is  held  to  be  the  owner  of  the 
fee,  as  against  the  mortgageor  or  those  claiming  under  him, 
and  may  have  an  inj auction  to  stay  waste  upon  the  mort- 
gaged lands.  He  is  entitled  to  all  the  rights  and  remedies 
which  the  law  gives  to  an  owner,  kelson  v.  Pinegar^  30 
HI.  473. 

In  New  York  a  mortgage  constitutes  a  lien  upon  and  does 
not  vest  title  to  the  land  in  the  mortgagee.  This  is  the  law 
in  Michigan,  where  the  title  remains  in  the  mortgageor. 
Wherever  such  is  the  relation  of  mortgageor  and  mortgagee 
to  the  mortgaged  property,  the  rule  is  that  the  mortgagee 
may  maintain  suit  against  one  who  impairs  his  security,  and 
the  damages  are  limited  to  the  amount  of  injury  to  the  mort- 
gaged security,  however  great  the  injury  to  the  land  may  be. 
Van  Pelt  v.  McGraw^  4  Comstock,  110.  It  has  been,  in 
some  cases,  held  necessary  to  show  that  the  mortgageor  is 
insolvent  or  not  personally  responsible  for  the  debt.  See 
Gardiner  v.  Heartty  3  Denio,  232;  Same  v.  Hitchcock^  14 
John.  213;  Yates  v.  Joyce^  11  John.  136;  WiUonv.  Malthy^ 
59  N.  Y.  126;  Jones  v.  Costiyan,  12  Wis.  757;  Buckout  v. 
Swift,  27  Cal.  436. 

Upon  the  general  doctrine  as  stated,  where  title  remains 
in  the  mortgageor,  see  State  v.  Weston,  17  Wis.  757 ;  Jozies 
V.  Costigan,  12  Wis.  757.  Jackson  v.  Turrell,  39  X.  J. 
329,  is  a  well  considered  case.  It  is  not  necessary  to  say 
what  the  rule  would  be  in  Michigan  in  a  suit  by  a  mortgagee, 
when  the  mortgageor  is  personally  liable  and  pecuniarily 
responsible.  In  the  case  at  bar  the  mortgageors  are  insolv- 
ent. One  case  lays  stress  upon  the  intent  with  which  the 
injury  was  committed,  {Oardiner  v.  Hearttj  3  Denio,  232,) 
which  we  do  not  follow. 

We  are  not  aware  of  any  decision  by  the  Supreme  Court 
of  Michigan,  touching  the  right  of  a  mortgagee  to  maintain 
an  action  for  an  injury  either  to  the  mortgaged  premises  or 
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to  his  security.  We  entertain  no  doubt  that  the  common 
law  gives  a  remedy  to  a  mortgagee  against  one  who,  by  an 
unauthorized   act,  has  so  far   injured   his  security  as   that 

•   _  

damage  results.  The  cases  in  New  York,  New  Jersey,  and 
Wisconsin,  where  the  rights  of  a  mortgagee  are  the  same  as 
in  Michigan,  are  authority  for  this  view.  The  court,  there- 
fore, finds  that  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  for  the  sum  of  $1,300.  It  is  also  found  that 
defendant  had  no  valid  license  from  the  mortgageors,  as 
against  the  mortgagee,  to  eut  and  remove  timber  from  the 
mortgaged  land. 

The  plaintiff  is  entitled  to  judgment  against  the  defendant 
for  the  sum  of  $1,300.  Judgment  will  be  entered  for  that 
amount,  with  costs. 
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THE  IRA  CHAFFEE. 

DisTBioT  CouBT — Eastebn  Distbiot  OF  MicmGAK — ^Afbil 

26,  1880. 

bbeaoh  of  oontbaot  of  AFFBRIGHTMBI^ — ^LIEir. 

The  cargo,  or  a^  portion  thereof,  most  te  actually  put  on  board  a  Yeflsel, 
or  it  must  be  4®^i^3i'6<l  to  the  master  as  master,  before  there  can  be  a 
lien  upon  the  vessel  for  breach  of  contract  of  afEreightment  in  favor  of 
the  owner  of  such  cargo. 

Libel  in  rem. 

The  libel  claimed  damages  for  breach  of  contract,  alleged 
to  have  been  made  by  the  master  of  the  Ira  Chaffee.  The 
allegation  was  that  he  failed  to  carry  a  boiler  to  Oscoda, 
which  was  to  have  been  taken  from  Detroit.  The  fact  was 
that  while  the  captain  received  it  for  and  on  account  of  a 
schooner  on  which  it  was  placed  and  carried  to  its  destina- 
tion, he  had  nothing  to  do  with  it  as  master  of  the  Ira 
Chaffee.  The  proof  showed  that  the  boiler  was  delayed  by 
reason  of  ice.     The  proceeding  was  by  attachment. 

James  J.  Atkinson^  for  libellant. 

Moorey  Oanjield  <&  Warner^  for  respondent 

Bbown,  J. — ^IJpon  the  argument  of  this  case  I  was  satis- 
fied, from  the  coiTCspondence  of  the  parties,  that  a  legal 
contract  of  affreightment  had  been  made,  but  that  nothing 
•had  ever  been  done  by  the  propeller  toward  its  execution. 
The  boiler  was  never  laden  upon  the  propeller,  nor  delivered 
to  any  one  having  authority  to  receive  it  on  her  behalf.  The 
question  of  jurisdiction  was  reserved. 
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There  is  an  abundance  of  dicta  to  the  effect  that  the  obli- 
gation of  the  cargo  to  the  ship,  and  of  the  ship  to  the  cargo, 
does  not  arise  until  the  cargo  or  some  portion  of  it  has  been 
laden  on  board,  or  at  least  legally  delivered  to  the  vessel,  but 
no  case  directly  in  point  has  yet  been  decided  by  the  court 
of  last  resort. 

Whatever  be  the  rule  with  regard  to  contracts  of  affreight- 
ment, which  are  purely  executory,  it  must  now  be  considered 
as  settled  that  if  the  ship  enters  upon  the  performance  of  its 
work,  or  any  step  has  been  taken  towards  such  performance, 
the  ship  becomes  pledged  to  the  complete  execution  of  the 
contract,  and  may  be  proceeded  against  in  rem  for  a  non- 
performance. Such  was  the  view  taken  by  Judge  Emmons 
in  the  case  of  TJie  Williams^  1  Brown's  Adm.  208;  and 
although  the  court  went  much  further  in  that  case,  and  held 
that  every  maritime  contract,  from  the  moment  of  its  incep- 
tion, pledged  the  vessel  to  its  complete  performance,  the 
case  cannot  be  considered  as  a  controlling  authority  for  this 
proposition.  In  that  case  a  tug  was  hired  to  go  to  the 
assistance  of  a  vessel  which  had  been  reported  aground  on 
the  shore  of  Lake  Huron.  On  arriving  at  the  spot  it  was 
found  that  the  vessel  had  been  gotten  off,  and  the  tug 
returned  home  without  rendering  her  any  actual  assist- 
ance. It  was  held  that  a  proceeding  in  rem  would  lie  to 
recover  the  stipulated  compensation.  I  have  no  doubt  what- 
ever of  the  correctness  of  this  ruling.  I  have  had  occasion 
myself  to  apply  the  same  doctrine  in  several  cases  which 
have  arisen  in  this  district  since  I  have  been  upon  the  bench. 
Judge  Baxter  also  adppted  it  in  the  recent  unreported  case 
of  TJie  Melissa. 

Prior  to  the  decisions  of  the  Supreme  Court  in  the  case 
of  The  Freeman^  18.  How.  182,  and  The  Yankee  Blade^ 
/in  Vanderwater  v.  Mills,)  19  How.  82,  the  question  of 
jurisdiction  in  the  cases  of  executory  agreements  was  nn- 
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settled,  and  even  those  cases  cannot  be  said  to  have  definitely 
fixed  the  measure  of  liability.  They. seem  rather  to  have 
announced  in  general  terms  a  doctrine  from  which  the 
Supreme  Court  have  not  as  yet  shown  any  disposition  to 
recede. 

The  question  does  not  seem  to  have  been  settled  in  Eng- 
land, although  in  the  case  of  The  Gity  of  London^  1  Wm. 
Eobinson,  88,  Dr.  Lnshington  was  disposed  to  concede  that 
•  "if  a  seaman  is  engaged,  on  board  a  vessel,  and  the  owners 
think  fit  to  abandon  the  voyage  for  which  the  seaman  has 
been  engaged,  he  would  not  be  entitled  to  sue  in  admiralty 
for  his  redress,  but  must  seek  his  remedy  at  common  law, 
by  »an  action  on  the  case."  This  is  the  only  intimation  I 
have  found  upon  the  subject  in  the  English  admiralty,  prob- 
ably owing  to  the  fact  that  it  had  no  jurisdiction  over  con- 
tracts of  affreightment  until  recently.  The  case  of  The 
Schooner  Trilyime^  3  Sumner,  144,  decided  by  Mr.  Justice 
Story,  favors  the  view  taken  by  the  libellaut  here.  This  was 
a  contract  under  which  the  Tribune  engaged  to  be  ready 
within  three  days  to  load  for  the  libellant,  and  proceed  with- 
out delay  to  Lubec  to  take  in  a  cargo,  and  proceed  to  Havana. 
After  this  memorandum  was  made  a  number  of  cedar  posts 
were  put  on  board  of  her  by  the  libellant,  as  a  part  of  her 
cargo,  but  before  the  schooner  sailed  the  ownere  of  the  ves- 
sel ordered  the  cargo  so  laden  to  be  put  on  shore,  and 
attached  it  under  process  for  an  asserted  debt  due  them  on  a 
former  voyage,  for  which  they  insisted  libellant  was  liable. 
The  charterer  proceeded  against  the  vessel,  and  Mr.  Justice 
Stoey  held  her  liable — ^irat^  upon  the  ground  that  the 
agreement  constituted  a  cliarter  and  not  a  preliminary  con- 
tract; and,  second^  because  a  portion  of  the  cargo  was  actu- 
ally taken  on  board,  and  the  voyage  was  voluntarily  broken 
up  by  the  o\^Tiers  of  the  vessel.  Here,  again,  however,  ther^ 
was  a  part  performance,  which  was  evidently  considered  a 
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material  fact,  although  the  opinion  is  not  expressly  put  npon 
that  ground.  Indeed,  the  court  intimates  (page  149)  that 
the  question  of  jurisdiction  depended  rather  npon  the  mari- 
time character  of  the  contract. 

The  case  of  The  Flashy  Abbott's  Adm.  67,  was  very  sim- 
ilar. The  master  of  a  New  York  vessel  contracted  at  the 
/  port  of  New  York  to  transport  a  cargo  across  the  East  river 
to  Brooklyn.  He  took  a  part  of  the  cargo  on  board,  but 
afterwards  refused  to  take  on  the  residue  or  to  deliver  that 
already  laden.  It  was  held  that  an  action  in  revi  would  lie, 
both  for  the  refusal  to  receive  on  board  and  the  refusal  to 
deliver.  While  a  portion  of  the  cargo  was  actually  laden  on 
board,  the  court  apparently  sustained  the  jurisdiction  (page 
70)  upon  the  authority  of  the  master  to  contract  for  the  em- 
ployment of  the  vessel,  and  upon  the  general  doctrine  of  the 
maritime  law  that  the  vessel  is  bodily  answerable  for  such 
contracts  of  the  master  made  for  her  benefit.  In  the  case  of 
Ttie  Pacific^  1  Blatch.  569,  the  libellant  had  contracted  for 
a  passage  to  California;  had  prepared  for  the  voyage  at  a 
considerable  expense,  went  to  New  York  at  the  time 
appointed  for  sailing,  and  found  that  the  accommodations 
were  not  such  as  he  had  bargained  for,  and  the  vessel  was 
overcrowded  and  dangerous  to  life.  He  declined  to  embark 
and  demanded  back  his  passage  money,  which  was  refused. 
He  then  filed  a  libel  in  rein  for  a  return  of  the  passage 
money  and  for  his  damages.  Objection  was  made  to  a  recov- 
ery upon  the  ground  that  at  the  time  of  the  filing  of  the 
libel  no  cause  of  admiralty  cognizance  had  arisen;  that  to 
give  jurisdiction  over  a  maritime  contract  the  ship  must 
have  entered  upon  the  performance,  and  the  breach  must 
have  occurred  in  the  course  of  the  performance.  Mr.  Justice 
Nelson  held  this  objection  untenable,  and  said  that  the  obli- 
gation resulted  directly  from  the  contract  and  not  from  the 
performance,  which  is  simply  in  fulfillment  and  discharge  of 


654  DISTRICT  COURT.  [April, 


The  Ira  Chaffee. 


it  ''The  owner  is  bound  as  Boon  as  he  or  the  master  settles 
the  terms  npon  which  the  ship  is  to  enter  upon  the  service, 
and  it  is  difficult  to  perceive  why  the  liability  of  the  latter 
sliould  be  postponed  till  the  inception  of  the  performance." 
The  reasoning  of  this  case  is,  undoubtedly,  in  favor  of  the 
libellant.  But  it  would  seem  that  the  decision  might  also 
be  supported  upon  the  'jground  that  the  libellant  himself  had 
partly  performed  his  contract  by  the  payment  of  his  passage 
money,  and  his  preparations  for  settlement  in  California.  I 
do  not  deem  the  case  inconsistent  with  the  other  authorities, 
which  hold  that  in  cases  of  purely  executory  contracts  the 
libellant  cannot  proceed  against  the  vessel. 

All  of  these  cases  were  prior  to  those  of  the  Freeman  and 
Yankee  Blade.  In  the  case  of  The  Freeman^  18  How.  182, 
the  question  arose  as  to  the  liability  of  the  ship  for  contracts 
made  upon  the  faith  of  fraudulent  bills  of  lading,  given  by 
the  captain  for  property  purporting  to  have  been  shipped  on 
board.  In  delivering  the  opinion  Mr.  Justice  Curtis  ob- 
served: "The  law  creates  no  lien  on  a  vessel  as  security  for 
the  performance  of  a  contract  to  ti'ansport  cargo  until  some 
lawful  contract  of  affreightment  is  made,  and  a  cargo  is 
shipped  under  it."  The  case  did  not  call  for  this  opinion, 
and  it  must  be  considered  as  a  dictum.  At  the  same  time  it 
has  been  repeated  so  often  in  the  same  court,  and  has  been 
so  often  acted  upon  as  the  doctrine  of  that  court  by  courts 
of  inferior  jurisdiction,  that  it  is  difficult  to  say  that  it  must 
not  now  he^  considered  as  settled  law.  In  the  case  of  Ths 
Yankee  JBlade^  19  How.  82,  there  was  a  contract  between 
the  owners  of  certain  steamboats,  of  which  the  Yankee  Blade 
was  one,  to  convey  freight  and  passengers  between  New 
York  and  California.  Among  other  things  it  was  agreed 
that  the  America  should  proceed  to  Panama,  and  the  Yankee 
Blade  should  leave  Kew  York  at  such  time  as*to  connect 
with  the  America.     The  owner  of  the  Yankee  Blade  refused 
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to  employ  his  vessel  according  to  this  agreement,  and  sent 
her  to  the  Pacific  under  a  contract  with  other  persons.  For 
this  breach  of  contract  the  libellant  sued,  assuming  the  ves- 
sel subject  to  a  lien,  which  might  be  enforced  in  rem.  The 
court  held  this  contract  to  be  nothing  more  than  an  agree- 
ment for  a  special  and  limited  partnership  in  the  business  of 
transporting  freight  and  passengers,  and  that  the  mere  fact 
that  the  transportation  was  by  sea  was  not  sufficient  to  give 
a  court  of  admiralty  jurisdiction.  In  delivering  the  opinion 
Mr.  Justice  6ri£b  said,  in  commenting  upon  the  reciprocal 
obligations  of  the  ship  and  cargo:  "If  the  cargo  be  not 
placed  on  board  it  is  not  bound  to  the  vessel,  and  the  vessel 
cannot  be  in  default  for  the  non-delivery,  in  good  order,  of 
goods  never  received  on  board.  Consequently,  if  the  master 
or  owner  refuses  to  perform  his  contract,  or  for  any  other 
reason  the  ship  does  not  receive  cargo  and  depart  on  her 
voyage  according  to  contract,  the  charterer  has  no  privilege 
or  maritime  lien  on  the  ship  for  such  breach  of  contract  by 
the  owners,  but  must  resort  to  his  personal  action  for  dam- 
ages, as  in  other  cases.  The  case  did  not  necessarily  call  for 
the  expression  of  this  opinion,  as  the  contract  was  not,  prop- 
erly speaking,  maritime." 

Since  these  cases  were  decided  I  have  found  none  in  which 
the  courts  have  sustained  a  libel  upon  a  purely  executory 
contract,  except*  that  of  Oakes  v.  RicJvardson^  2  Lowell,  178, 
which  was  in  personam.  In  Sich  v.  Parrott,  1  Cliff.  55, 
Mr.  Justice  Clifford,  in  alluding  .to  these  cases,  intimated 
the  opinion  that,  if  the  master  or  owner  refuses  to  perform 
his  contract,  or  for  any  other  reason  the  ship  does  not  receive 
the  cargo,  the  charterer  has  no  privilege  or  lien  on  the  ship 
for  such  a  breach  of  contract  by  the  owners,  but  must  resort 
to  his  personal  action  for  damages.  The  case,  howeyer,  went 
off  upon  another  point. ,  In  The  Sermitdge^  4  Blatch.  474, 
the  charterer  put  a  cargo  on  board,  and  then  took  it  out  and 
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for  the  satisfaction  of  such  lien.  If  the  jurisdiction  is  sus- 
tained in  this  class  of  cases  it  ought  also  to  include  cases  of 
contract  to  repair  the  vessel  or  snpply  her  with  stores,  in 
which  the  material  man  would  be  entitled  to  a  lien,  though 
nothing  had  been  done  under  the  contract.  I  find  it  impos- 
sible to  say  with  Judge  Emmons,  in  the  case  of  The  WilUaifis^ 
that  the  dicta  in  The  Freeman  and  The  Yaiikee  Blade  are 
"  now  expressly  overruled."  While  the  point  has  not  been 
directly  adjudicated  in  the  court  of  last  resort,  I  find  no 
intimation  in  any  of  the  latter  eases  of  a  disposition  on 
the  part  of  that  tribunal  to  recede  from  the  doctrine  there 
announced. 

The  continental  authorities  are  explicit  to  the  effect  that 
there  is  no  privilege  upon  the  ship  until  the  goods  are  laden 
on  board.  Indeed,  they,  seem  to  go  further,  and  hold  that 
even  after  they  are  shipped  they  may  be  withdrawn  by  the 
freighter  at  any  time  before  the  vessel  breaks  ground.  By 
section  191  of  the  French  commercial  code,  among  the  debts 
which  are  termed  privileged  are  damages  due  to  shippers  for 
a  failure  to  deliver  merchandise  which  they  have  put  on 
board,  or  for  reimbursement  of  injuries  suflered  by  the  cargo 
through  the  fault  of  the  captain  or  crew.  By  section  280 
the  ship,  her  tackle  and  apparel,  the  freight  and  the  cai^o  are 
respectively  bound  to  the  covenants  of  the  parties.  These 
sections  are  substantially  repeated  in  the  codes  of  Belgium, 
sees.  191,  280;  Italy,  sees.  285,  288;  and  Spain,  sees.  596, 
797. 

In  commenting  upon  these  provisions  Dnfour  observes,  (1 
Maritime  Law,  325:)  "With  regard  to  cases  which  give  birth 
to  a  privilege  in  favor  of  the  shippers  it  will  be  seen  that  by 
the  code  they  are  limited  to  two,  viz.,  damages:  Firsts  for 
failure  to  deliver  the  merchandise  shipped;  second^  for  reim- 
bursement of  the  damages  suffered  through  the  n^ligence 
of  the  captain  or  crew."     These  are  the  same  theories  that 
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obtain  in  the  Consolato  del  Mare^  as  the  foundation  of  the 
privileges  of  merchants,  and  experience  has  not  indicated 
that  it  is  necessary  to  extend  them  to  other  cases.  I  believe, 
then,  that  I  ought  to  add,  with  Valin,  that  this  disposition 
is  limited.  Thus,  although  article  280  declares  that  the  ship 
is  bound  to  the  performance  of  the  charter-party,  this  obliga- 
tion does  not  confer  a  lien  in  favor  of  the  merchant,  if  the 
non-performance  of  which  he  complains  does  not  fall  within 
one  of  the  cases  provided  by  our  article,  (191.)  Valin  cites 
as  example,  in  this  regard,  the  damages  obtained  by  a  shipper 
who,  upon  the  occasion  of  the  seizure  of  the  ship  or  other- 
wise, has  been  obliged  to  withdraw  the  merchandise  which 
he  has  put  on  board,  or  has  been  hindered  from  completing 
his  lading.  It  is  evident  that  in  this  regard,  adds  Valin,  his 
debt  is  simple  and  ordinary,  without  any  sort  of  privilege. 

Caumont,  in  his  Dictionary  of  Maritime  Law,  title, "  Arma- 
teur,"  p.  234,  section  54,  says:  "Article  280  of  the  code  of 
commerce  is  limited  to  cases  specially  provided  for  by  article 
191,  either  to  damages  due  the  shipper  for  failure  to  deliver 
the  merchandise  taken  on  board,  or  for  injury  done  it  by  the 
negligence  of  the  captain.  Aside  from  these  cages,  and 
especially  when  no  merchandise  is  laden  on  board,  there  is 
no  room  for  a  lien  upon  the  vessel,  although  the  shipper 
might  obtain,  by  judgment,  an  allowance  for  damages  for 
the  non-performance  of  the  contract  of  affreightment." 

See,  also,  2  Boulay  Paty,  Droit  Com.  et  Mar.  299,  cited  in 
The  Yankee  Blade^  90;  1  Hoechester  et  Sacre,  Droit  Mar. 
74.  In  2  Malloy,  c.  2,  section  2,  the  law  is  stated  as  follows: 
<<And,  therefore,  so  soon  as  merchandise  and  other  commod- 
ities are  put  aboard  the  ship,  wliether  she  be  riding  in  port, 
haven,  or  anv  other  part  of  the  seas,  he  that  is  excvbor  nama 
is  charojeable  therewith. 

I  think  the  law  is  too  well  settled  to  be  disturbed.  The 
libel  must  be  dismissed. 
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BATEMAN  v.  FAEGASOK 

OiECuiT  CouBT — Western   District  op   Tennessee — 

May,  1880. 

1.  Fraud— "When  Plaintiff  is  Repelled  from  a  Court  of  Equttt. 
— A  plaintiff  will  not  be  repelled  from  seeking  relief  in  a  court  of  equity 
on  the  maxim  that  he  who  comes  into  equity  must  come  with  clean  hands, 
unless  the  particular  transaction  in  regard  to  which  he  seeks  relief  is 
made  up  in  part  by  Oaud  in  him. 

2.  Coercion  of  Wife  to  Sign  Deed— Bill  to  Set  Aside  Settlement 
AND  PuROE  Usurious  Account. — ^WHere  the  plaintiff  confessed,  on  a  bill 
filed  to  set  aside  a  settlement  and  purge  the  transaction  of  usury,  that  he 
had  coerced  his  wife  to  sign  the  deeds  conveying  land :  Hdd,  that  this  did 
not  repel  him  from  coming  into  a  court  of  equity  for  the  assertion  of  his 
rights. 

The  facts  fully  appear  in  the  opinion. 

George  Gantt  and  W.  D.  Bea/rd^  for  plaintiff. 

Taylor  dk  Carroll^  for  defendant. 

Hammond,  J. — Tliis  is  a  bill  to  re-open  the  settlement  of 
an  acconnt  on  the  ground  of  usury,  undue  influence,  and 
violated  confidence,  amounting  to  an  alleged  fraudulent  im- 
position by  the  defendant  upon  the  plaintiff.  It  appears  by 
the  bill  that  the  plaintiff  and  defendant  were  joint  owners 
of  a  plantation,  the  plaintiff  managfng  the  property  in  the 
business  of  growing  cotton,  which  was  sent  to  the  defendant 
for  sale,  he  being  a  commission  merchant;  the  supplies  to 
furnish  the  plantation  being  supplied  by  the  deiendant  from 
his  stock  of  merchandise,  or  otherwise,  and  charged  to  the 
joint  account.     The  account  also  contains  items  of  money 
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advanced  to  the  plaintiff  to  pay  for  his  share  of  the  purchase 
money  of  the  plantation.  The  parties  had  a  settlement,  and 
the  plaintiff  appeared  to  be  indebted  to  the  defendant  in  the 
sum  of  $20,000.  To  secure  this  the  plaintiff  executed  a 
mortgage  on  his  share  of  the  land,  and  subsequently  an  ab- 
solute deed  in  full  payment;  his  wife  joining  in  the  convey- 
ance for  the  purpose  of  releasing  her  dower  and  homestead 
rights. 

The  plaintiff  alleges  that  he  procured  this  acquiescence  of 
his  wife  by  coercion,  setting  forth  in  detail  his  angry  denun- 
ciations of  her  for  her  remonstrances,  and  his  threats  to  have 
defendant,  whom  she  greatly  disliked,  appointed  guardian  for 
her  children,  and  such  other  like  conduct  as  procured  her 
signature  to  the  deeds.  The  bill  is  demurred  to  because  of 
this  allegation  of  coercion  and  confession  of  fraud  upon  his 
wife,  and  the  maxim  is  invoked  that  "He  who  comes  into 
equity  must  do  so  with  clean  hands."  The  principle  indi- 
cated by  the  maxim  only  applies  to  the  conduct  of  the  party 
in  respect  to  the  particular  transaction  under  consideration, 
for  the  court  will  not  go  outside  of  the  case  for  the  purpose 
of  examining  the  conduct  of  the  plaintiff  in  other  matters, 
or  questioning  his  general  character  for  fair  dealing.  Bisph. 
Eq.  61.  It  does  not  mean  a  general  depravity;  it  must  have 
an  immediate  and  necessary  relation  to  the  equity  sued  for; 
it  must  be  depravity  in  a  legal  as  well  as  moral  sense. 
Deering  v.  Winchelsea,  1  Cox,  Ch.  818 ;  NickoU  v.  Cdbe^  3 
Head,  92;  Sharp  v.  Caldwell^  7  Humph.  415;  Mulloy  v. 
Touiig,  10  Humplh  298;  Kelton  y.MilUkin,  2  Coldw.  410; 
Lewis'  Appeal,  67  Penn;  St.  153, 166. 

If  it  be  conceded  that  the  coercion  of  the  wife  is  evidence 
of  moral  turpitude — and  certainly  no  court  can,  at  this  day, 
do  less  than  severely  reprehend  such  conduct — still,  the 
plaintiff  will  not  be  repelled  unless  the  iniquity  complained 
of  in  him  is  connected  with  and  a  part  of  the  very  transac- 
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tion  as  to  which  he  seeks  relief.  It  seems  to  me  plain  that, 
while  the  coercion  of  the  wife  was  a  method  of  perfecting 
the  defendant's  title  to  the  land,  and  in  that  sense  connected 
with  the  transaction,  it  is  not  a  part  of  it.  The  subject  of 
controversy  is  the  usury  in  the  account,  and  the  other  alleged 
false  and  fraudulent  items  as  to-which  there  is  said  to  have 
been  an  unfair  settlement. 

The  land  was  given  in  payment,  and  the  deeds  made  to 
effectuate  the  payment  are  recited  in  the  bill;  the  relief  asked 
being  to  correct  the  settlement,  and  to  hold  it  as  payment 
only  for  so  much  as  is  actually  due;  charging  the  defendant 
as  trustee  for  the  balance.  The  case  stands  as  if  money  had 
been  paid  in  settlement  of  defendant's  account,  and  we  should 
be  asked  to  repel  the  plaintiff  because  it  appeared  that  he 
procured  the  money  from  some  third  party — his  wife,  for 
example — by  questionable  and,  it  may  be,  fraudulent  prac- 
tices. I  do  not  see  that  such  a  case  falls  within  the  maxim 
or  rule  of  equity  invoked  by  the  demurrer. 

The  object  of  the  bill  is.  to  surcharge  and  falsify  the  mer- 
chandise account,  and  no  relief  is  asked  because  of  the  alle- 
gation of  coercion  of  the  wife.  It  might  afford  her  a  ground 
for  relief,  and  she  is  made  a  defendant,  as  are  her  children; 
for  what  purpose  it  does  not  appear,  unless  to  enable  them 
to  file  a  cross-bill  to  recover  their  alleged  dower  arid  home- 
stead rights.  But  no  relief  is  asked  against  them;  they  have 
not  appeared,  and  no  process  has  brought  them  here.  The 
case  must,  therefore,  be  determined  alone  as  between  the 
plaintiff  and  the  defendant,  Fargason. 

Mr.  Spence,  in  treating  of  this  and  the  kindred  maxim 
that  "He  who  asks  equity  must  do  equity,"  gives  some 
curious  illustrations  of  its  application  in  ancient  times, 
when  the  chancellor,  as  a  condition  precedent  to  giving  the 
plaintiff  relief,  would  require  him  to  ask  pardon  of  the  de- 
fendant, to  withdraw  slanderous  words,  to  be  dutiful  to  his 
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parent  or  uncle,  and  in  one  case  to  publicly  on  his  knees  ask 
forgiveness  of  the  defendant;  all  required  because  of  some 
depraved  conduct  by  the  plaintiff.  But  even  in  these  cases 
the  wrong  redressed  was  to  the  defendant  and  not  a  third 
party,  and  Mr.  Spence  says  they  are  cited,  not  as  precedents, 
but  curiosities  of  the  law.     1  Spence  Eq.  Jur.  424,  and  note. 

The  cases  cited  by  the  learned  counsel  for  the  defendant 
all  show  that  the  plaintiff  was  seeking  advantage  of,  or  relief 
from,  the  bad  conduct  with  which  he  was  himself  charged. 
Creath  v.  Sims^  5  How.  192;  Wheeler  v.  8age^  1  Wall.  527; 
Bleakley'8  Appeal,  66  Pa.  St.  191. 

The  case  of  Wheeler  v.  Sage,  eupraj  so  much  relied  on  in 
argument,  was  a  case  where  the  plaintiffs  had  been  disap< 
pointed  in  expected  profits  of  a  fraudulent  transaction  by 
the  desertion  of  their  confederate,  whose  greed  induced  him 
to  take  the  whole  for  himself.  Relief  was  refused,  so  far  as 
the  doctrine  now  under  consideration  was  applied,  because, 
to  have  given  them  relief  would  have  been  to  sanction  the 
nefarious  transaction  in  the  court.  !No  such  result  will 
ensue  in  this  case. 

Demurrer  overruled. 
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WASHBURN  V.  THE  MIAMI  VALLEY  INSUEANCE 

COMPANY    AND   OTHERS. 
ClBCUIT   COUBT-^SOUTHEBK   DISTRICT    OF    OhIO MaT,  1880. 

1.  Condition  in  Policy  op  Ihsurancb  as  to  Etplosion. — A  policy  of 
insurance  against  loss  by  Are  had  a  provision  to  the  effect  that  the  com* 
pany  was  not  to  be  liable  for  loss  or  damage  caused  by  explosion  of  any 
kind  unless  followed  by  a  fire,  and  only  then  to  the  extent  caused  by  the 
fire.  A  fire  broke  out  in  the  property  insured  against ;  this  produced  an 
explosion,  the  result  of  which  caused  the  property  to  be  destroyed:  Hdd^ 
that  the  policy  covered  the  loss  by  fire. 

2.  EXCSPTIONB  AB  TO  ANY  ExFLOBIYE  SUBSTANCE  BeINO  KeFT  IN  THE 

Premises. — ^The  company  inserted  an  exception  in  the  policy  to  the  effect 
that  it  would  not  be  liable  for  loss  or  damage  occa  ioned  by  any  explosive 
substance  except  only  for  such  Are  as  would  result  therefrom,  nor  would  it 
be  liable  for  that  unless  the  privilege  be  given  in  the  policy  to  keep  such 
articles.  There  was  in  the  premises  an  explosive  material  known  as  floor 
dust,  which  exploded  on  being  reached  by  an  outside  fire,  destroying  and 
consuming  the  premises :  Held,  that  there  was  nothing  in  the  terms  of 
the  policy  which  withdrew  protection  against  fire,  although  that  fire 
should  involve  an  explosion.  The  intention  and  meaning  of  the  parties 
constitute  the  contract,  and  the  policy,  like  all  other  instruments  in  writ- 
ing, must  be  construed  in  the  Ifght  of  surrounding  circumstances.  The 
company  took  the  money  of  the  assured,  when  it  knew  or  ought  to  have 
known  that  'the  property  had  connected  with  it  more  or  less  of  this  ex- 
plosive substance,  and  it  could  not  have  intended  to  do  this  if,  according 
to  the  terms  of  the  policy,  it  was  known  to  possess  no  validity  whatever. 
Hence  this  particular  "  explosive  substance  "  must  be  construed  as  not 
within  the  terms  or  meaning  of  the  particular  language  of  the  policy 
upon  that  subject 

The  facts  are  fully  stated  in  the  opinion. 

Sage  db  Hirikle^  for  plaintiff. 

Wm.  M.  Ramsey  and  Thomas  MoDotigally  for  defendants 
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SwATNE,  J. — The  policy  issued  by  the  Miami  Valley  In- 
surance Company  contains  the  following  clauses,  upon  the 
first  of  which  this  controversy  is  understood  to  turn,  so  far 
as  that  company  is  concerned:  "Provided,  etc.,  that  this 
company  shall  not  be  liable  for  loss,  etc.,  by  lightning,  or 
explosion  of  any  kind,  including  steam  boilers,  unless  fire 
ensues,  and  then  for  the  loss  or  damage  by  fire  only."  And 
the  second  clause  to  which  I  wish  to  refer  is  as  follows: 
"Gunpowder,  saltpeter,  phosphorus,  petroleum,  naphtha, 
benzine,  benzole,  or  benzine  varnish,  are  positively  prohibited 
from  being  deposited,  stored,  or  kept  in  any  building  insured 
or  containing  property  insured  by  this  policy,  unless  by  spe- 
cial consent,  in  writing,  indorsed  on  this  policy,  naming  each 
article  separately;  otherwise  the  insurance  shall  be  void." 

The  policy  issued  by  the  Fidelity  Fire  Insurance  Company 
contains  the  same  clauses.  They  are  as  follows:  "Or  if  the 
assured  shall  keep  gunpowder,  fire-works,  nitro-glycerine, 
phosphorus,  saltpeter,  nitrate  of  soda,  petroleum,  naphtha, 
gasoline,  benzine,  benzole,  or  benzine  varnish;  to  keep  or  use 
camphine,  spirit  gas,  or  any  burning  fluia  or  chemical  oils, 
without  written  permission  in  this  policy,  then,  and  in  every 
such  case,  this  policy  is  void." 

Then  follows  the  clause  upon  which,  as  respects  this  com- 
pany, the  controversy  turns.  The  exception  is  in  these 
words:  "The  company  shall  not  be  liable,  etc.,  for  any  loss 
caused  by  the  explosion  of  gunpowder,  or  any  explosive  sub- 
stance, nor  explosion  of  any  kind,  unless  fire  ensues,  and  then 
for  the  loss  or  damage  by  fire  only,"  etc. 

The  language  of  the  policy  issued  by  the  Union  Company, 
touching  these  exceptions,  is  as  follows:  "This  company  will 
riot  be  liable  for  the  loss  or  damage  occasioned  by  the  explo- 
sion of  a  steam-boiler,  gunpowder,  or  any  other  explosive 
substance,  except  only  such  loss  as  shall  result  from  fire  that 
may  ensue  therefrom;  nor  shall  the  company  be  liable  for  any 
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loss  by  such  fire,  unless  privilege  shall  have  been  given  in 
the  policy  to  keep  such  articles,"  etc. 

That  makes  the  case  very  peculiar  as  to  the  Union  (Com- 
pany, Giving  a  literal  view  to  the  language  of  the  second 
clause,  which  I  have  just  read,  the  policy  was  void  at  the 
outset,  and  never  had  any  validity,  because  there  was  in  the 
mill  from  the  first  an  explosive  substance,  to- wit,  flour  dust, 
and  there  was  no  permit  given  in  the  policy  to  keep  such 
substance. 

Now,  according  to  the  theory  contended  for  by  the  defense, 
the  company  never  in  legal  effect  insured  the  property  which 
is  named  in  the  policy,  and  was  known  to  have  connected 
with  it  necessarily  more  or  less  of  this  explosive  substance, 
and  yet  the  company  took  the  money  of  the  assured,  when  it 
knew,  or  ought  to  have  known,  that  according  to  the  terms 
of  its  policy  it  had  no  validity  whatever.  Now,  I  cannot 
suppose  that  that  was  the  intention  of  this  company.  The. 
policy  must  be  construed,  like  all  other  instruments  in  writ- 
ing, in  the  light  of  surrounding  circumstances;  and  I  am 
willing  to  construe  this  particular  "explosive  substance"  as 
not  within  the  terms  or  meaning  of  the  particular  language 
of  the  policies  upon  that  subject.  I  shall  construe  it,  as  if 
the  language  was  the  same,  or  substantially  the  same,  as  that 
upon  the  subject  in  the  other  polides.  But  I  do  not  see,  if 
the  microscopic  eye  of  a  special  4®roii^Ter  was  applied,  why 
the  gentleman  for  the  defense  might  not  as  well  contend  that 
this  policy  had  no  validity,  as  that  it  had  no  validity  so  far 
as  the  effect  of  the  explosion  is  concerned  in  the  results  that 
followed.  But,  as  I  do  not  take  that  view  of  the  subject,  I 
shall  not  apply  that  principle.  Now,  certain  remarks  are  to 
be  made  in  the  light  of  the  clauses  which  have  thus  been 
read,  construing  the  last  one  reasonably,  in  the  light  of  the 
circumstances  surrounding  the  parties  when  the  contract  was 
entered  into,  and  which  are  material  to  be  borne  in  mind. 
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It  will  be  obBerved  that  the  companies  are  protected,  with 
respect  to  explosives,  bj  making  it  fatal  to  the  policies  to 
keep  them ;  the  policies  become  void  if  such  explosives  are 
kept.  Perhaps,  right  here,  I  might  remark  that  that  word 
^^kepf  must  have  a  particular  signification  in  this  connec- 
tion, and  that  it  does  not  apply  where  explosives  of  a  known 
fixed  character,  known  to  be  such,  were  accidentally  present 
in  the  structure  insured;  but  it  does  apply  where  they  were 
kept  there  knowingly,  in  violation  of  the  terms  which  the 
policy  contains  with  reference  to  them.  That  must  have 
been  the  understanding  or  intention  of  the  parties  in  refer- 
ence to  the  peculiar  substance  flour  dust,  which  is  highly 
explosive,  but  which,  as  I  have  remarked,  was  necessarily 
present,  and  from  which  arose  the  genesis  of  the  explosion 
out  of  which  this  controversy  has  arisen.  The  company  had 
taken  care  to  secure  itself  against  the  perils  of  explosion: 
Firsts  by  a  comprehensive  stipulation  in  the  policy;  aecond^ 
the  exceptions  referred  to  are  named  only  in  connection  with 
Jires  which  they  have  produced.  That  is  in  the  clause  on 
which  the  controversy  turns.  And,  by  the  way,  the  second 
clause  1  have  read  is  the  only  clause  to  which  counsel  have 
referred.  Nothing  was  said  about  the  other  provisions  which 
I  have  read. 

I  repeat,  explosives  are  named  only  in  connection  with 
fires  which  they  have  produced.  There  is  nothing  said  about 
them  in  connection  with  fires  which  have  produced  them. 
The  policies  on  that  subject  are  wholly  silent.  Is  not  this 
somewhat  remarkable,  if  the  construetioh  contended  for  by 
the  companies  be  correct  I  In  that  case  would  uot  the  lan- 
guage of  the  context  have  naturally  been  that  the  company 
will  not  be  liable  for  explosions,  and  will  n6t  be  liable  for 
fires  which  produce  them^  or  fires  which  they  have  produced} 
The  first  may  define  the  liability  of  the*  company,  and  the 
sentence  I  have  just  read  is  certainly  important.    Would  not 


668  CIRCUIT  COURT.  [May, 

WasbbUTD  ▼.  The  Miami  Valley  Ins.  Co.  et  aL 

the  policies  have  read  <^  that  they  will  not  be  liable  for  explo- 
sions caused  by  fires,  or  for  fires  caused  by  explosion?"  I 
repeat,  and  it  is  a  feature  of  great  significance  in  the  case,  as 
it  seems  to  me,  that  where  explosions  are  produced  by  fires — 
accidental  fires — the  policy  is  wholly  silent.  Now,  I  am  free 
to  remark  that  it  seems  to  me  that  this  could  haitily  have 
been  so  if  the  intention  of  the  parties  had  been,  as  is  con- 
tended for  by  the  counsel  for  the  defendants. 

But,  further,  if  it  be  suggested  that  this  would  leave  the 
exception  without  any  legal  effect,  I  would  say  that  there  are 
several  obvious  answers.  First,  these  clauses  are  frequently 
prepared  by  non-legal  men,  who  do  not  know  the  legal  effect 
of  the  language  which  they  employ  in  such  instruments,  and 
I  will  add  that  these  instruments  go  into  the  hands  of  indi- 
viduals who  know  nothing  of  the  legal  effect  of  these  special 
clauses  which  they  contain.  Again,  if  prepared  by  a  1^1 
hand,  the  writer  may  not  have  known,  probably  did  not  accu- 
rately know,  the  state  of  the  law  touching  the  subject  to 
which  the  exception,  and  the  exception  within  the  exception, 
here  in  question,  relate.  Again,  there  is  nothing  which  in 
terms,  and  this  is  substantially  what  I  have  said  already, 
withdraws  the  exception  here  in  question  from  the  clause  of 
insurance,  as  it  would  be  if  the  construction  contended  for 
by  the  plaintiff's  counsel  be  sustained.  There  is  nothing 
disclosed  which  tends  to  withdraw  the  subject  of  these  ex- 
ceptions (nothing  in  terms,  there  may  be  by  implication)  of 
the  clause  here  in  question  from  the  general  language  and 
operation  of  the  clause  employed.  They  refer  to  fires  which 
the  explosion  shall  produce,  and  are  wholly  silent  as  to  the 
fires  which  produce  such  explosions. 

Again,  insurance  policies,  like  all  otlier  written  contracts, 
are  to  be  reasonably  construed;  yet,  as  with  respect  to  all 
other  written  contfacts,  insurance  policies  are  to  be  construed 
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most  strongly  against  the  party  making  them,  wliich,  in  this 
ease,  is  the  insurance  company. 

I  deem  it  proper  to  advert  for  a  moment  to  the  case  in  7 
Wallace,  (Ins.  Co.  v.  Tweedy  7  Wall.  44,)  which  I  did  not 
fully  understand  at  the  argument.  The  exception  was  some- 
what similar,  and  the  fire  happened  in  that  case  from  an  ex- 
plosion, producing  a  fire  at  a  distant  point  from  the  site  of 
the  insured  property.  A  wind  prevailed  at  the  time,  and 
swept  the  fire  a  considerable  distance,  and  the  property  in- 
sured, and  covered  by  thd  policy,  was  destroyed  by  fire. 
The  company  was  sued,  and  it  defended  on  the  ground  that 
the  case  was  covered  by  the  exception,  which  was  that  the 
company  should  not  be  liable  for  a  fire  produced  by  an  ex- 
plosion. That  policy  was  at  the  opposite  pole  from  the  one 
here  under  consideration,  and  the  assured  was  defeated.  He 
recovered  nothirg.  No  doubt  he  thought  that  very  unrea- 
sonable, as  it  seems  to  me  most  persons  would  regard  it. 
He  intenc'.cd,  no  doubt,  to  have  his  property  protected  by 
that  policy,  and  supposed  it  was  protected.  The  Supreme 
Court  of  the  United  States  held  from  principle  that  it  was 
not. 

It  is  very  possible  that  the  conditions  of  this  clause  (which 
were  frequently  brought  to  my  attention,  for  I  had  a  great 
deal  to  do  with  this  head  of  the  law,  practically)  had  pro- 
duced a  good  deal  of  dissatisfaction,  and  hence  this  clause 
was  changed.  If  that  policy  bad  been  the  same  in  this  par- 
ticular as  those  under  discussion  here,  then,  irrespective  of 
the  question  of  explosion,  the  party  would  have  been  entitled 
to  recover;  but,  the  policy  being  different,  the  result  was 
diflferent  A  change  was  made,  probably  having  its  origin 
in  that  case  and  others  like  it — a  change  was  made  to  meet 
that  difficulty,  and  hence  it  is,  perhaps,  we  have  these  policies 
phrased  as  they  are  before  us. 

Now,  to  recur  again  to  the  proposition  to  which  I  adverted 
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at  die  outset,  to-wit,  that  there  is  nothing  here  which  in 
terms  withdraws  the  protection  against  fire,  although  that 
fire  should  involve  an  explosion.  It  seems  to  me  that  {here 
would  have  been  language  to  that  efiect,  if  such  had  been 
the  intention  of  the  parties.  The  intention  of  the  statute 
constitutes  the  law;  the  intention  of  the  law-makers  consti- 
tutes the  law;  the  language  may  be  within  the  letter  of  the 
statute  and  not  within  its  meaning,  and  the  language  may  be 
within  its  meaning  and  not  within  its  letter.  That  is  a 
familiar  proposition.  If  we  can\u3certain  the  intention  and 
meaning  of  the  parties  here,  that  constitutes  the  contract 
which  it  is  the  object  of  the  court  to  carry  out.  Now,  there 
is  another  remark,  perhaps  rather  hypercritical,  but  proper 
in  this  conjiection  to  be  made,  and  that  is,  according  to  the 
technical  formality  of  the  law  of  insurance  this  explosion 
cannot  be  recognized.  It  was  a  part  of  that  fire — just  as 
much  a  part  of  the  fire,  and  admitted  to  be  as  such,  covered 
by  the  insurance,  as  if  there  had  not  been  an  explosion,  by 
the  general  language,  "insurance  against  fire."  If  the  ex- 
ception had  not  been  made,  it  would  have  been  considered 
(which  was  conceded  at  the  argument)  a  part  of  the  fire,  and 
the  policy  would  have  been  held,  for  the  purpose  of  this  view 
of  the  case,  jnst  as  effectual,  as  it  regards  the  effects  of  the 
explosion  produced  by  the  fire,  as  the  policy  is  now  effectual 
with  respect  to  fires  produced  by  an  explosion,  upon  which 
the  language  of  the  policy  is  express.  Now,  I  think,  under 
the  circumstances  of  this  case,  that  that  view  of  the  subject 
is  entitled  to  very  considerable  consideration. 

But  there  is  another  matter  to-  be  considered  which  has 
very  great  weight  in  the  case.  I  am  free  to  confess  that, 
vie\Wng  this  policy  in  its  own  light,  I  might  doubt  very  much 
more  than  I  do;  but  this  subject  has  been  litigated  very  fully 
before  a  very  able  and  learned  judgp,  a  great  lover  of  the 
authorities,  and  perhaps  as  much  influenced  by  them  as  any 
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judg3  to  be  fonnd.  I  refer  to  the  district  judge  of  Michigan. 
Wmhhxirn  v.  TJni(yti  Fire  Ina,  Co.^  U.  S.  Cir.  Court,  E.  D. 
Mich.,  Bbown,  J.,  (see  Detroit  Post  <&  Tribtme  of  Nov.  8, 
1879.)  It  Bcems  he  had  no  hesitation  in  coming  to  the  con- 
clnsion  that  the  insurers  were  liable  under  policies  dr$iwn 
like  this,  and  for  the  purposes  of  this  action  identical  with 
these  in  the  cases  before  me.  The  same  question  was  in 
several  cases  before  the  learned  circuit  judge  of  the  Pennsyl- 
vania circuit,  (Washburn  v.  Artisans\  Ins.  Co.;  Same  v. 
Penn.  Ins.  Co.^  U.  S.  Cir.  Court,  W.  D.  Penn.  9  Pittsburgh 
Legal  Journal,  (N.  S.  55,)  and,  "without  the  slightest  doubt 
or  hesitation,  he  ruled  in  the  same  way  in  a  case  involving 
the  same  question.  And  they  were  afterwards  before  the 
district  judge  of  this  district,  {Washhurn  v.  Farmers*  Ins. 
Co.,  U.  S.  Cir.  Court.  S.  D.  Ohio,  2  Fed.  Eep.  304;  Wash- 
hvm  V.  Western  Ins.  Co.,  U.  S.  Cir.  Court,  S.  D.  Ohio, 
October  term,  1879,  Swing,  J.,)  and  he  ruled  in  the  same 
way. 

Now,  I  must  say  that,  under  these  circumstances,  upon  a 
mere  doubt,  and  technical  criticism  and  objection,  of  the  im- 
portance of  those  which  have  been  urged  upon  my  attention, 
I  am  not  quite  bold  enough  to  overrule  these  adjudications. 
In  my  judgment,  they  decide  the  question  before  me.  I  do 
not  mean  that  the  views  of  these  gentlemen  are  in  anywise 
conclusive — not  at  all:  or  that  the  same  result  would  follow 
if  a  like  adjudication  had  been  made  by  one  of  my  peers 
and  brethren,  or  any  number  of  them.  But  there  is,  doubt- 
less, a  moral  binding  force  in  the  very  indications  to  which 
I  have  adverted,  which  gives  them  a  sufficient  amount  of 
gravity  in  my  judgment,  and  rightfully  gives* it  to  them,  to 
turn  the  scale  of  this  case  in  favor  of  the  plaintiff,  and  judg- 
ment will  be  rendered  accordingly. 

Judgment  for  plaintiff  for  amount  of  policies  and  interest. 
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WILLIAM  B.  DINSMORE,  as  President  of  the  Adams 
Express  CoMPAinr,  v.  THE  LOUISVILLE,  CINCIN- 
NATI &  LEXINGTON  RAILWAY  COMPANY. 

ClBOUIT  COUBT DiSTBIOT  OF  KjSNTFCKT. 

THE  SOUTHERN  EXPRESS  COMPANY  v.  THE 
NASHVILLE,  CHATTANOOGA  &  ST.  LOUIS 
RAILWAY  COMPANY. 

Circuit  Court — Middle  District  of  Tennessee — May  24, 

1880. 

1.  Ratlboads  and  Express  Companies. — ^Railroads  are  qu(ui  public 
institutions.  They  are  authorized  to  facilitate  aifd  not  to  control  or  force 
from  legitimate  and  natural  channels,  or  hinder  or  obstruct,  the  business 
of  the  country.  » 

2.  Ddtt  to  Carry  for  Express  Comfant. — ^The  duties  and  office  of 
railroads  and  express  companies  are  widely  different  and  wholly  distinct. 
The  first  was  created  to  furnish  motive  power  and  to  receive  and  carry 
such  freight  as  is  appropriate  to  such  a  mode  of  transportation.  But  it 
was  never  contemplated  that  they  should  carry  money  or  such  valuable 
articles  as  required  special  care  and  attention  during  their  transportation- 
Much  of  the  service  rendered  by  express  companies  and  appropriate  to 
their  functions,  is  not  by  law  imposed  on  railroads.  They  were  not  cre- 
ated to  do  an  express  business,  are  not  suited  to  such  service,  and  possess 
no  legal  capacity  to  engage  in  it ;  nor  can  they  legally  refuse  to  carry  for 
complainant  and  extend  to  its  messengers  and  agents  all  facilities  hitherto 
furnished. 

8.  Common  Carriers. — As  common  carriers  railroads  are  as  much 
bound  to  carry  for  another  common  carrier  as  they  are  to  carry  for  other 
persons,  and  the  carriage  of  such  goods  is  in  the  strict  line  of  railroad  duty- 

4.  Estoppel. — ^Where  defendant  for  a  long  time  acquiesced  in  com- 
plainant's right  to  have  its  freight  so  carried  by  it,  as  an  express  carrier, 
it  is  estopped  from  exerting  its  authority  to  exclude  it  now;  (not  admit- 
ting its  right  to  do  so,  however,  in  any  event.) 

The  Louisville,  Cincinnati  &  Lexington   R.  R.  Co.  noti- 
fied, May  26,  1880,  the  Adame  Express  Co.  that  the  con- 
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tracts  for  the  transportation  of  express  matter  for  that  com- 
pany would  be  terminated  on  April  20,  and  that  it  would 
tliereafter  exclusively  carry  for  the  Union  Express  Company. 
A  somewhat  similar  notice  was  likewise  given  by  the  Nash- 
ville, Chattanooga  &  St.  Louis  K  R.  Co. 

The  express  companies  thereupon  brought  suits,  praying 
for  an  injunction  restraining  said  companies  from  interfering 
with  or  disturbing  their  business,  and  to  compel  them  to 
furnish,  as  before,  the  same  facilities,  etc.  A  preliminary 
injunction  was  granted,  which  included  also  the  Mobile  & 
Montgomery  and  the  L.,  N.  A.  &  C.  K.  R.  Co. 

The  first  application  for  such  injunction  was  heard  before 
Mr.  Justice  Hablan  at  Indianapolis,  by  whom  the  injunc- 
tion was  granted  as  prayed.  The  second  application  came  on 
for  hearing  in  the  above  entitled  suits  before  the  honorable 
JouN  Baxteb,  at  Louisville,  Ky.,  on  the  24th  of  May, 
1880. 

The  defendants  severally  produced  aflSdavits  showing  that 
their  exclusive  contracts  with  the  Union  Express  Company 
had  been  abandoned;  that  such  company  had  been  virtually 
dissolved,  and  that  the  defendants  were  then  conducting,  or 
were  about  to  conduct  the  express  business  over  their  lines 
in  their  own  names  and  on  their  own  account,  and  they  sev- 
erally claimed  that  they  were  legally  entitled  so  to  conduct 
such  business,  and  that  they  could  not  be  compelled  to  allow 
the  existing  express  companies  to  participate  therein  or  to 
compete  therewith,  or  to  accord  to  them  any  railway  facilities 
or  privileges  whatever. 

The  cases  were  argued  on  behalf  of  the  express  companies 
by  Messrs.  Stanley  Matthews^  Clarence  A.  Seward  and  F, 
E.  Whitfield^  and  on  behalf  of  the  defendant  by  Messrs. 
Dodd^  Bruce,  Bamett,  K.  S,  East  and  Russell  Houston, 


After  advisement  the  following  opinion  was  pronounced  by 
43 
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Baxter,  J. — The  case  against  the  Nashville,  Chattanooga 
&  St.  Louis  Railway  will  be  first  disposed  of.  We  have  not 
time  to  state  fully  and  in  detail  all  the  reasons  for  the  decree 
we  feel  bound  to  enter  in  this  case.  Tlie  question  is  both 
novel  and  interesting  as  well  to  the  public  as  to  the  parties, 
and  may  be  thus  stated: 

The  express  business,  as  it  is  understood  and  carried  on  in 
the  United  States,  was  initiated  in  1839.  About  that  time, 
one  Alvin  Adams  began  the  carriage  of  small  packages  of 
value  between  the  cities  of  Boston  and  New  York  over  the 
line  of  the  Boston  &  Worcester  railroad,  and  the  line  of 
steamers  connecting  therewith,  and  plying  between  New  York 
and  Norwich.  His  enterprise  proved  remunerative.  His 
success  induced  others  to  establish  and  maintain  similar  ex- 
press lines  between  New  York  and  Philadelphia,  and  Phila- 
delphia and  Baltimore,  and  other  important  commercial 
points.  Tliese  all  succeeded  well,  grew  into  general  favor, 
and  continued  in  active  operation  until  July,  1854.  At  this 
time,  by  the  mutual  consent  of  the  parties  interested,  these 
several  express  companies  were  consolidated  and  merged  into 
the  Adams  Express  Company,  a  voluntary  association  or 
partnership,  which  was  formed  and  organized  under  authority 
of  the  laws  of  New  York.  This  company,  upon  its  organi- 
zation, entered  actively  upon  business,  and  prosecuted  the 
same  with  unusual  energy  and  success.  It  extended  its 
operations  over  many  of  the  most  prominent  railroads  and 
water  lines,  and  earned,  as  it  justly  merited,  the  confidence 
of  its  patrons  and  the  general  public  At  the  commence- 
ment of  the  rebellion  it  was  doing  an  extensive  and  profitable 
business  in  the  southern  States.  But  the  exigencies  of  war 
forced  a  suspension  of  its  business  within  the  insurrectionary 
territory,  of  which  exigency  the  complainant,  the  Southern 
Express  Company,  was  born.  The  complainant  is  a  corpora- 
tion organized  under  and  pursuant  to  a  charter  granted  by  the 
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State  of  Georgia,  and  by  parchase  succeeded  to  the  property, 
bnginess  and  good  will  of  the  Adams  Express  Company  in 
the  southern  States.  But  the  two  companies,  notwithstand- 
ing their  separate  existence,  sustained  close  business  relations, 
and  agreed  to  the  interchange  of  freights  on  terms  beneficial 
to  themselves  and  their  customers.  By  this  friendly  co- 
operation and  judicious  interchange  of  business,  they  so  far 
preserved  their  unity  as  to  secure  to  their  patrons  all  the 
conveniences  that  could  have  been  offered  by  one  company 
doing  the  business  within  the  territory  occupied  by  them 
both.  Among  other  business  of  the  Adams  Express  Com- 
pany to  which  complainant  succeeded,  was  the  business  which 
the  former  company  was  then  doing  over  the  several  rail- 
roads, so  far  as  they  were  then  in  existence,  which  now  con- 
Btitute  the  property  of  the  Nashville,  Chattanooga  &  -St. 
Louis  Eailway  Company,  which  complainant  has  continued 
from  its  organization  till  the  present  time.  But  it  did  said 
business  under  special  contracts.  These  contracts  con- 
tained stipulations  reserving  to^  the  respective  parties  the 
right,  upon  giving  the  notice  prescribed  therein,  to  terminate 
the  same. 

Recently,  many  changes  in  the  ownership,  and  conse- 
quently in  the  management  of  railroads  in  Kentucky,  Ten- 
nessee, and  contiguous  States  have  taken  place,  whereby  the 
Louisville  &  Nashville  Eailroad  Company's  power  has  been 
greatly  augmented.  The  managers  of  this  company,  by 
leases  and  otherwise,  have  acquired  the  control,  it  is  said,  of 
about  four  thousand  miles  of  railroad.  The  bill  alleges  that 
they  have  recently  organized  the  Union  Express  Company  to 
transact  the  express  business  over  the  several  railroad  lines 
controlled  by  it.  And  that  with  the  view  of  supplanting  the 
complainant  and  substituting  the  Union  Express  Company 
as  express  cancers  on  said  roads,  they  caused  notices  to  be 
given  complainant  terminating  the  contracts  under  and  in 
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virtue  of  which  complainant  has  been  carrying  over  said 
roadB.  This  charge,  however,  is  denied.  But  if  such  was 
defendant's  purpose,  on  being  better  advised,  the  programme 
has  been  abandoned,  and  defendant  now  concludes  that  it 
cannot  legally  thus  discriminate  between  express  carriers; 
tliat  if  it  carries  for  any,  it  is  legally  bound  to  carry  for 
every  one  offering  to  do  the  same  sort  of  business  on  the 
same  terms. 

But  defendant  is,  it  seems,  determined  to  exclude  com- 
plainant from  the  use  of  its  road,  and  now  proposes,  as  the 
only  alternative  left  for  the  effectuation  of  its  determination, 
to  exclude  all  express  carriers,  and  do  the  express  business 
over  its  road  itself.  And  hence  the  question  is  squarely  pre- 
sented. Can  defendant  legally  refuse  to  carry  for  complainant 
and  extend  to  its  messengers  and  agents  all  the  facilities 
hitherto  extended  to  it,  and  undertake  and  do  the  express 
business  over  its  road  itself?  This  is  the  question  which  the 
facts  present. 

In  order  to  a  correct  solution  thereof,  let  us  contemplate 
briefly  the  objects  for  which  railroads  were  created,  and  the 
obligations  and  duties  imposed  on  them  by  law. 

Kailroads  are  quasi  public  institutions;  they  are  author- 
ized to  facilitate  and  not  to  control  or  force  from  legitimate 
and  natural  channels  or  hinder  or  obstruct  the  business  of  the 
country.  Hence  the  companies  organized  to  construct  them 
were  invested  with  the  right  of  eminent  domain — with  the 
authority  to  condemn  private  property  necessary  to  the  full 
enjoyment  of  their  franchises,  on  paying  just  compensation 
therefor.  The  authority  to  do  this  could  only  be  conferred 
upon  the  theoiy  that  the  public  interests,  which  they  are  sup- 
posed to  represent,  require  such  seizure  and  appropriation. 
Under  our  government,  private  property  can  not  be  taken  for 
any  other  than  public  uses;  vested  rights  can  be  made  to 
yield  only  to  the  public  necessities;  railroads  are  held  to  be 
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SQch  necessities,  and  it  is  solely  on  this  ground  that  their 
construction  has  been  encouraged  bj  liberal  grants  of  power, 
and  aided  by  private  and  public  contributions. 

As  guaH  public  instrumentalities,  organized  to  promote 
the  public  good,  they  are,  unless  plainly  and  constitutionally 
exempted  from  such  liability,  amenable  to  such  just  regula- 
tions as  the  legislative  department  may  choose  from  time  to 
time  to  prescribe.     All  laws  deemed  necessary  to  insure  good 
faith  in  the  exercise  of  their  franchises,  or  to  enforce  an 
honest,  impartial,  and  efficient  discharge  of  their  legal  duties 
and  obligations,  may  be  enacted;  and,  if  the  right  has  not 
been  contracted  away,  the  legislature  may  prescribe  their 
schedule  of  charges,  compel  every  necessary  facility  to  the 
public  and  to  individuals  to  the  extent  of  their  means,  enact 
police  regulations,  limit  the  speed  of  trains,  command  the 
use  of  signals,  and  order  or  inhibit  the  doing  of  any  and 
everything  expedient  to  advance  the  general  interest  of  com- 
merce and  intercommunication,  insure  safety  to  travelers,  and 
generally  to  subserve  the  purposes  of  their  creation,  restricted 
only  by  the  constitutional  limitation  that  vested  rights  are 
not  impaired  without  just  compensation.     They  are  as  amen- 
able to  the  unwritten  (as  it  has  been  judicially  expounded) 
as  to  the  statute  law.     The  first  and  perhaps  the  most  im- 
portant of  these  principles,  settled  by  judicial  decisions,  is 
that  railroad  companies,  as  common  carriers,  are  bound  to  the 
extent  of  their  corporate  means  to  supply  all  the  accommo- 
dations and  facilities  demanded  by  the  regular  and  ordinary 
business  of  the  country  through  which  they  pass.     Railroad 
carriage  has  in  a  large  measure  superseded  every  other  means 
of  inland  transportation.     Everybody,  whether  they  will  or 
not,  is  forced  to  patronize  them.     And  as  they  were  created 
to  subserve  the  public  good,  and  undertook  to  carry  persons 
and  property,  they  are,  if  able,  bound  to  supply  every  facility 
neecled  for  that  purpose.     They  must  keep  pace  with  improve- 
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ineiits  in  machinery,  furnish  easy  access  to  and  egress  from 
their  trains,  stop  at  convenient  points  for  the  admission  and 
exit  of  passengers,  make  adeqnate  provision  and  tender  suit- 
able cars  to  carry  on  the  business  offered,  and  generally  to 
carry  passengers  and  freight,  and  from  time  to  time  adapt 
their  rolling  stock  and  equipment  to  the  varying  necessities 
of  advancing  civilization  and  approved  methods  of  doing 
business.  And  next  in  importance  to  this  leading  idea  is  the 
obh'gation  to  do  exact  and  even-handed  justice  to  everybody 
offering  to  do  business  with  them.  If  derelict  in  the  per- 
formance of  any  one  of  the  obligations  imposed  by  law,  they 
may  be  quickened  thereto  by  the  mandatory  power  of  the 
courts,  or  compelled  to  surrender  their  franchises,  which  they 
thus  refuse  or  neglect  to  exercise  in  the  spirit  of  their  several 
charters. 

But  defendants  deny  chat  any  one  or  all  of  the  foregoing 
familiar  principles  reach  and  control  the  question  in  this  case. 
Its  position,  as  we  understand  it,  is  that,  notwithstanding  it 
is  a  quasi  public  instrumentality,  it  is  also  private  property 
belonging  to  defendant,  and  that  it  is  ready,  able,  and  willing 
and  now  offers,  to  render  to  the  public  eveiy  service  which 
the  public  has  a  right  to  demand,  including  the  carriage  of 
express  matter,  over  its  road,  and  protests  that  complainant 
has  no  legal  right  to  use  its  road  against  its  wishes  and  in 
the  manner  claimed,  and,  by  a  forced  use  thereof,  enter  into 
competition  with  it  in  the  carriage  and  delivery  of  express 
freight. 

At  first  blush  this  position  seems  to  be  well  taken,  but, 
on  further  consideration,  is  found  to  be  more  plausible  than 
substantial.  As  a  common  carrier  the  defendant  is  as  much 
bound  to  carry  for  another  common  carrier  as  it  is  to  carry 
for  other  persons.  The  proposition,  as  it  is  stated,  will  not  be 
controverted.  Defendant  cannot  and  does  not  deny  its  obli- 
gation to  carry  for  the  complainant.     Its  claim  is  that  .it  is 
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only  bonnd  to  carry  for  the  complainant  when  complainant, 
like  other  forwarders,  delivers  its  freight  into  its  care  and  cus- 
tody, to  be  handled,  transported,  and  delivered  by  it  through 
it$  own  agents  and  servants;  that  complainant  has  no  legal 
right  to  demand  and  enfprce  the  use  of  defendant's  passenger 
trains  for  the  purpose  of  carrying  freight  in  the  special  keep- 
ing of  its  own  employes,  to  be  by  them  handled  in  transitu^ 
and  delivered  at  way  stations  and  other  places  of  consign- 
ment, and  to  have  provided  therefor  special  accommodations, 
such  as  have  been  heretofore  supplied  to  it  under  special  con- 
tract.    It  is  upon  this  point  the  contest  is  to  turn. 

The  issue  is  not,  therefore,  whether  the  defendant  is 
bound  to  carry  for  the  complainant,  but  can  it  be  compelled 
to  carry  in  the  manner  and  with  the  divided  responsibility 
proposed}  Herein  lies  ihe  novelty  and  importance  of  the 
question.  • 

No  such  question  could  have  well  arisen  a  half  a  century 
ago,  because  the  methods  of  doing  business  and  the  facilities 
then  provided  for  inland  transportation  were  not  such  as  to 
raise  it;  but  we  have  made  wonderful  progress  since  that 
time  in  physical  as  well  as  mental  development,  and  no  in- 
strumentality subject  to  man's  service  has  been  more  potential 
in  bringing  about  the  change  than  railroads.  They  are  as 
potential  in  peace  as  in  war.  We  now  have  about  90,000 
miles  of  railway  in  the  United  States,  which  cost  more  than 
$3,000,000,000,  employing  not  less  than  400,000  persons,  and 
yielding  more  than  $500,000,000  of  annual  grops  earnings. 

Their  rapid  transit  has  made  luxuries,  which,  but  for  the 
facilities  aiforded  by  them,'Would  be  unknown  in  the  interior 
land-locked  localities  of  this  great  country,  possible  to  the 
most  remote  sections.  Tropical  fruits,  fish  from  the  oceans 
and  lakes,  and  oysters  from  the  bays,  are  now^,  through  the 
co-operative  energies  of  the  railroads  and  express  carriers, 
within  the  reach  of  almost  every  community.  These  facilities 
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making  possible  and  suggesting  corresponding  changes  in  the 
methods  of  business,  and  gradually,  but  certainly,  working 
changes  in  the  habits  and  tastes  of  the  masses  of  our  people, 
have  opened  up  the  way  for  and  called  express  transportation 
into  use.  The  duties  and  office  of  railroads  and  express  car- 
riers are  widely  different  and  totally  distinct.  The  former 
was  created  to  furnish  motive  power  and  to  receive,  carry, 
an(l  deliver  snch  freights  as  are  appropriate  to  such  a  mode  of 
transportation.  But  the  legislatures,  granting  railroad  char- 
ters, with  perhaps  few  exceptions,  never  contemplated  nor 
expected  them  to  carry  money,  gold  or  silver  bullion,  bonds, 
bank-notes,  deeds,  and  other  valuable  papers,  jewels,  and 
other  small '  articles  of  great  value,  fruits,  fresh  meats,  fish, 
oysters,  or  other  like  commodities  liable  to  rapid  decay,  or 
live  animals  requiring  special  care  and  attention  during  their 
transportation;  nor  are  railroad  companies  authorized  by  their 
charters  to  receive  notes,  drafts,  or  other  choses  in  action  for 
collection  and  return  of  proceeds,  nor  to  receive  and  forward 
freight,  with  the  bills  and  charges  of  the  forwarder  attached, 
to  be  collected  from  the  assignee  on  delivery  and  returned  to 
the  shipper,  and  in  connection  with  such  business  to  afford  to 
the  public,  under  a  single  contract,  and  on  assured  responsi- 
bility, safe,  reliable,  and  speedy  transportation  from  and  to  all 
points  accessible  by  the  use  of  two  or  more  railroads;  nor 
are  railroads,  under  their  charters,  required  to  render  such 
services.  Much  of  the  services  rendered  by  express  carriers, 
and  appropriate  to  their  peculiar  functions,  is  not  such  as  is  by 
law  imposed  on  railroads.  If  express  carriers  were  ejected 
from  the  railroads,  the  latter  coukl  not  be  compelled  to  sup- 
ply their  places,  and  consequently  the  country  would  be 
without  such  facilities,  unless  the  railroads  companies  would 
exceed  their  corporate  obligations,  and  voluntarily  undertake 
to  do  what  they  are  not  legally  required  to  do,  and  to  do 
many  things  which  under  their  charters  they  have  no  right  to 
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do.  As  they  are  ni)der  no  legal  obligations  to  render  Bucb 
accommodations  to  the  public,  and  could  not  be  compelled  to 
render  them,  they  could,  after  ejecting  the  express  carriers, 
monopolize  the  business,  dictate  oppressive  rates,  while  af- 
fording less  safety,  celerity,  and  convenience  to  customers,  as 
a  substitute  for  the  expeditious,  reliable,  and  necessary  ser- 
vices of  expressmen.  The  country  would  be  dependent  upon 
an  illegal  assumption  of  authority  by  railroads,  an  assump- 
tion in  some  respects  in  contravention  of  public  policy, 
because  it  would  enlarge  their  power  and  influence  for  con- 
trolling the  business  of  the  country,  which,  to  say  the  least, 
is  already  sufficiently  formidable. 

But  it  is  enough  to  say  that  railroads  were*  not  created 
to  do  an  express  business,  are  not  suited  to  such  service,  pos- 
sess no  legal  capacity  to  engage  in  it,  cannot  be  required  to 
undertake  and  perform  it,  and,  I  may  add,  ought  not  to  be 
permitted  to  engage  in  tliese  branches  of  the  express  busi- 
ness, ultra  vires  their  corporate  powers  if  they  would;  and, 
as  they  are  not  legally  bound  to  render  express  facilities  to 
the  country  themselves,  can  they,  by  excluding  the  express- 
men, deprive  the  public  altogether  of  this  necessary  facility? 
Or  else  extort  such  concessions  as  the  petty  resentment  or 
cupidity  of  their  managers  might  prompt  them  to  exact? 
"We  think  not. 

On  the  contrary,  if  the  express  business,  as  we  have  here- 
inbefore asserted,  has  become  a  convenience  to  the  general 
public,  we  think  it  the  duty  of  all  railroad  companies,  through 
their  managers,  and  in  the  exercise  of  the  trusts  confided  to 
them  for  the  public  good,  to  make  proper  provision  for  every. 
body  wishing  to  carry  express  matter  over  their  respective 
roads,  as,  in  doing  so,  they  would  be  accommodating  the  pub- 
lic, and  fulfilling,  to  that  extent,  the  objects  and  purposes  of 
their  creation. 

The  express  business,  which  had  its  inception  as  herein 
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previously  stated,  now  extends  all  over  the  States;  is  carried 
on  by  namerous  organizations,  which  meet  the  requirements 
of  the  several  localities  in  which  they  do  business;  and  occu- 
pies every  railroad  line  in  the  country  available  for  the  pur- 
pose. They  have  an  invested  capital  of  over  $30,000,000,  and 
the  Adams  and  Southern  Express  Companies  have  in  daily 
use  and  occupation  21,216  miles  of  railroad;  employ  4,297 
persons;  make  911  daily  trips,  over  64,560  miles,  aggregating 
19,884,420  miles  of  travel  annually.  And  for  the  transporta- 
tion of  their  freights  they  pay  the  railroad  companies  over 
$2,000,000  per  year.  It  is  further  alleged,  as  showing  the  ex- 
tent and  magnitude  of  the  express  business,  that  tl^ese  com- 
panies carried  for  the  government  $1,200,000,000  in  1878, 
and  $661,000,000  in  1879,  and  for  private  parties  in  the 
last-named  year,  the  enormous  sum  of  $1,050,000,000;  and 
that  the  Adams  Express  Company  alone  receives  and  dis- 
burses, in  New  York  City,  14,000  packages  daily,  employing 
therefor,  in  connection  with  their  general  business,  918  horses, 
with  the  necessary  number  of  wagons. 

From  this  summary  it  will  be  seen  that  the  express  car- 
riage of  the  country  is  only  second  in  importance  to  railroad 
transportation,  and  that  the  express  business  has  so  inter- 
woven itself  into  the  present  methods  that  it  cannot  be  dis- 
pensed with  without  producing  an  abrupt  and  disastrous 
revulsion  in  the  present  mode  of  carrying  on  trade.  It  has 
grown  into  immense  proportions,  and  has  become  a  necessity 
that  cannot  be  dispensed  with.  It  has  attained  its  present 
enlarged  usefulness  under  the  fostering  care  of  the  railroads 
themselves,  inchiding  the  defendant  company.  It  is  profit- 
able to  the  railroads,  and  useful  and  convenient  to  the  public. 
The  right  of  the  public  to  have  quick,  reliable,  and  safe  car- 
riage of  goods,  through  expressmen,  has  been  recognized  for 
forty  years.  This  general  recognition  by  the  public  and  by 
railroad  corporations,  in  connection  with  its  admitted  utility. 
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stamps  it  as  a  legitimate  mode  of  railroad  carriage.  If  legit- 
imately within  the  scope  of  their  charters,  it  is  a.  legal  duty 
imposed  by  law  upon  them.  Endowed  with  extraordinary 
p'ivi leges,  to  enable  them  to  fulfill  the  purposes  of  .their 
being,  they  may  be  coerced  to  adapt  their  accommodations 
to  the  varying  wants  and  necessities  of  general  trade.  They 
must  keep  abreast  with  advancing  thought  as  well  as  with 
mechanical  development.  If  they  are  under  legal  obligation 
to  attach  a  Westinghouse  air-brake  or  a  Miller  platform,  as 
insuring  greater  safety  to  employes  and  passengers,  they  are 
likewise  bound  to  adapt  their  facilities  for  transportation  to 
the  growing  demands  and  conveniences  of  trade.  Such  re- 
quirements can  work  no  injustice  to  them,  and  is  no  invasion 
of  their  vested  rights.  For  such  improved  service  they  are 
entitled  to  compensation  to  the  extent  of  the  maximum  al- 
lowed by  their  respective  charters.  No  express  carrier  can 
lawfully  demand  the  carriage  of  his  goods  without  paying 
reasonable  rates  therefor.  The  carriage  of  such  freights  is 
in  the  strict  line  of  railroad  duty;  it  is  a  class  of  business 
that  pays  well,  and  such  as  the  railroads  have  heretofore 
sought  after.  And  if  the  custody  of  the  freights  is  retained 
by  the  express  carriers,  the  railroads  will  not  be  liable  for 
anything  more  thaH  the  safe  carriage  of  them.  If  they  pro- 
vide for  the  carrying  and  safely  transport  such  freight,  they 
will  have  done  their  full  duty,  and  by  doing  this  the  rail- 
roads will  realize  the  freight  charges,  and  the  expressmen 
will  be  enabled  to  fulfill  their  engagements  and  continue 
their  business,  keep  up  the  continuity  of  their  connections, 
and  the  public  will  be  supplied  with  an  indispeusable  facility, 
and  no  injury  or  injustice  will  be  done  to  any  one,  unless  it 
may  be  that  railroad  companies  and  railroad  managers  shall 
be  deprived  thereby  of  incidental  profits  and  advantages  to 
be  obtained  through  unauthorized  pursuits,  and  forced  from 
the  public  by  reason  of  the  monopoly  secured  through  the 


684  CIRCUIT  COURT.  [May, 

Dinemore  v.  L.,  C.  ft  L.  Ry  Co.— So.  Ex.  Co.  v.  N.,  C.  &  St  L.  R'y  Co. 

exclusion  of  lawful  competition.  We  conclude,  therefore, 
that  upon  the  naked  obligation  which  the  law  imposes  on 
railroad  companies,  and  without  reference  to  the  consid- 
eration to  be  hereafter  adverted  to,  that  the  defendant  is 
bound  to  render  the  services  demanded  by  the  complainant, 
and  that  this  court,  in  the  exercise  of  its  judicial  discretion, 
ought  to  require  defendant  to  discharge  its  legal  duty  in  this 
regard. 

The  second  ground  on  which  we  think  the  relief  prayed 
for  may  be  granted,  is  this:  complainant  and  the  Adams 
Express  Companies  have  for  more  than  twenty  years  done 
business  over  the  system  of  roads  now  directly  and  indirectly 
under  the  control  of  the  managers  of  the  Louisville  and 
Nashville  Railroad  Company.  By  energy,  fidelity,  and  the 
expenditure  of  a  large  amount  of-  money,  they  have  auc- 
ceeded  in  building  up  and  establishing  a  lucrative  business 
over  these  lines,  which  constitute  important  links,  securing 
continuity  in  their  operations.  They  have  trained  and  reli- 
able servants,  suitable  chests,  safes,  wagons,  horses  and 
trucks,  for  collecting,  transferring  and  delivering  their 
freights,  erected  permanent  ofSces  and  warerooms  at  various 
stations,  established  rapid  communication  and  fixed  and  pub- 
lished a  schedule  of  charges;  and  have  a  good  and  profitable, 
steady  and  reliable  business,  and  an  enviable  and  widely- 
advertised  reputation;  all  of  which  has  been  accomplishe<l, 
and  the  rights  incident  thereto  acquired,  under  tlie  friendly 
auspices  of  those  who  are  now  seeking  to  deprive  complain- 
ant of  the  use  of  defendant's  road.  If  defendant  possessed 
the  legal  right,  which  we  deny,  to  refuse  the  accommodations 
which  it  has  heretofore  extended  to  the  complainant,  it  ought 
not  to  be  permitted  to  exercise  it  under  the  facts  of  this  case. 
Defendant's  long  acquiescence  in  eomplainant's  right  to  have 
transportation  of  its  freight;  the  holding  itself  out  for  so 
long  a  time  as  the  carrier  of  express  matter;  the  encourage- 
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ment  it  has  always  given  to  this  class  of  business,  considered 
in  connection  with  the  investments  made  and  the  rights  of 
the  public  to  such  service,  must,  in  our  judgment  estop  it 
from  exerting  its  authority  to  exclude  complainant,  if  it  had 
any,  at  this  time.  A  refusal  to  carry  as  heretofore  for  the 
complainant,  would  inevitably  do  it  great  pecuniary  injury, 
dissever  its  connections,  cause  it  to  lose  the  good  will  of  its 
customers,  and  depreciate  its  valuable  property  and  equip- 
ments along  defendant's  road — perhaps  one-half.  Complain- 
ant ought  not.  to  be  held  to  be  so  dependent  on  the  mercy  of 
its  adversaries  and  interested  competitors,  seeking  to  drive  it 
from  the  field  in  order  to  insure  a  monopoly  to  themselves. 
Defendant  responds,  saying  that  hitherto  complainant  has 
occupied  its  road  under  and  in  virtue  of  special  contracts, 
and  it  contends  that  complainant's  enjoyment  of  the  privi- 
leges thus  granted  confers  nothing  more  than  was  accorded 
by  these  contracts.  The  position,  in  a  qualified  sense,  is 
correct,  but  it  is  as  equally  correct  that  complainant  lost 
nothing  thereby.  A  farmer  or  other  person  wishing  to  ship 
one  or  more  car  loads  of  stock  or  grain,  or  other  commodity, 
may,  with  a  view  to  convenience,  specially  contract  for  a  car 
or  cars  suitable  for  the  particular  purpose,  to  be  furnished  at 
a  specified  time  and  place,  and  for  such  other  facilities  as  he 
may  need,  but  his  doing  so  is  no  surrender  of  his  legal  rights 
existing  independently  of  contracts  or  special  agreements,  to 
demand  of  a  railroad  company  the  shipment  of  all  suitable 
freight  tendered  for  the  purpose.  The  same  principle  is 
applicable  here.  It  was  altogether  proper  that  the  complain- 
ant and  defendant,  in  view  of  the  magnitude  of  their  busi- 
ness, should  by  special  contract  stipulate  for  the  facilities  to 
be  furnished  by  the  one  to  the  other,  and  fix  the  terms  and 
conditions  upon  which  the  business  should  be  done,  but  no 
right  arising  to  the  complainant  from  public  considerations, 
or   the  charter  obligations  of  the  defendant,  was   thereby 
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waived.  These  contracts  were  in  affirmance  of  the  pre-exist- 
ing legal  rights  of  the  complainant,  and  an  admission  by  the 
defendant  that  the  business  proposed  was  within  the  scope 
of  its  duties  and  reasonably  remunerative.  It  was  in  the 
reliance  upon  these  rights  conferred  by  law  and  public  con- 
siderations, and  thns  recognized  by  defendant,  that  the  com- 
plainant made  the  investments  mentioned,  and  built  up  and 
established  its  said  business,  and  it  would  be  no  less  than  a 
fraud  upon  it  for  the  defendant  to  exclude  it  from  all  further 
use  of  its  road,  rob  it  of  its  established  extensive  and  profit- 
able business,  and  transfer  it  to  another  or  appropriate  the 
business  to  itself.  It  will  not  be  permitted  to  perpetrate 
such  injustice. 

But  we  do  not  wish  to  be  misunderstood.  The  fact  that 
the  complainant  has  pre-occupied  the  defendant's  road  confers 
no  priority  of  right.  The  defendant,  to  the  extent  of  its 
corporate  authority,  the  Union  Express  Company,  and  all 
other  persons  or  companic^s  wishing  to  engage  in  the  carry- 
ing of  express  matter  over  defendant's  road,  can  enter  upon 
that  business  on  equal  terms  with  the  complainant.  Neither 
the  railroad  companies  nor  the  courts  can  discriminate  in 
favor  of  one  or  more  parties  as  against  others.  All  are  en- 
titled to  the  same  measure  of  accommodation  who  may  offer 
to  do  the  like  business,  and  it  is  the  duty  of  the  courts  to 
enforce,  whenever  applied  to,  this  legal  rule  of  impartial 
justice.  We  have  no  disposition  to  discourage  or  hinder  any 
one  from  entering  into  competition  with  complainant  The 
more  of  them  the  better  it  will  be  for  the  railroads,  as  well 
as  for  the  public  The  railroads  will  thereby  have  more 
business,  and  the  public  will  be  better  protected  against 
exorbitant  prices  and  the  exactions  of  aggregated  wealth  and 
business  combinations.  Equal  protection  to  all  will  do  this. 
It  can,  however,  never  be  attained  by  taking  the  fruit  of  one 
man's  labor  and  giving  it  to  another.     Antagonisms  between 
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railroads  and  the  public  exist  more  or  less  in  every  locality, 
and  is  too  often  manifested  in  the  verdicts  of  jurors,  unjust 
legislation,  and  various  other  ways.  This  is  to  be  regretted, 
but  the  surest  way  of  counteracting  these  popular  resent- 
ments is  to  require  the  railroad  companies  and  their  man- 
agers to  keep  within  their  legitimate  spheres,  and  compel 
them,  in  good  faith,  to  administer  the  trusts  confided  to  them 
for  the  public  good.  This  court  is  as  ready  to  protect  rail- 
road companies  in  the  full  enjoyment  of  their  franchises,  and 
against  the  injustice  mentioned  above,  as  it  is  solicitous  to 
compel  them  to  do  their  full  duty  to  the  public. 

Judge  TfiEAT,  of  Missouri,  Judge  Gresham,  of  Indiana, 
and  Judge  Woods,  of  the  fifth  circuit,  indicated  the  bent  of 
their  minds  by  granting  restraining  orders  similar  to  the 
order  issued  in  this  case.  I  have  consulted  two  of  the  dis- 
trict judges  of  this  circuit  who  concur  in  the  conclusion 
herein  announced.  Justice  Harlan,  as  I  understand  his 
recent  decree,  decided  the  same  question,  in  the  same  way, 
and  the  associate  justice  assigned  to  the  circuit,  on  being 
requested,  a  few  days  since,  to  sit  with  me  on  the  hearing  of 
this  motion,  said  that  he  had  great  confidence  in  the  learning 
and  accurate  discrimination  of  Justice  Harlan,  and  that  he 
had  no  idea  that  he  would,  after  investigation  of  the  question, 
dissent  from  the  decision  made  by  the  former.  These  inti- 
mations and  concurrent  views,  coming  from  so  many  and 
such  high  sources,  have  very  materially  strengthened  the 
convictions  which  I  have  myself  entertained  in  relation  to 
the  questions  involved.  I  shall  follow  the  ruling  of  Justice 
Harlan,  and  continue  the  restraining  order  until  a  final 
hearing  can  be  had. 

The  f?ame  decree  will  be  entered  in  the  case  of  Adams 
Express   Co.  v.  The  LoUisfiyille^  Cincinnati   c&  Lexington 

B'y  Co. 

The  following  order  was  entered: 
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W.  B.  DiNSHOBE,  AS  President  of  Adams  Express  Company, 
V.  Louisville,  Cincinnati  &  Lexington  Railway  Company. 

The  motion  of  the  complainant  for  a  preliminary  injunc- 
tion herein,  according  to  the  prayer  of  the  original  and  sup- 
plemental bill  herein,  having  been  brought  on  to  be  heard, 
and  counsel  for  the  respective  parties  having  appeared  and 
been  heard,  and  the  court  having  duly  considered  the  ques- 
tions involved,  does  hereby  ord^r  that  a  preliminary  injunc- 
tion issue  herein  restraining  the  said  defendant,  its  agents, 
officers  and  servants,  during  the  pendency  of  this  suit,  from 
interfering  with  or  disturbing  in  any  manner  the  enjoyment 
by  the  Adams  Express  Company  of  the  facilities  now  accord- 
ed to  it  by  the  said  defendant  upon  its  lines  of  railway,  for 
tlie  transaction  of  the  business  of  the  said  Adams  Express 
Company,  and  of  the  express  business  of  the  public  confided 
to  its  care;  and  from  interfering  with  any  of  the  express 
matter  or  messengers  of  the  Adams  Express  Company,  and 
from  excluding  or  ejecting  any  of  its  express  matter,  or  mes- 
sengers, or  employes  from  the  depot,  cars  and  lines  of  said 
defendant,  as  the  same  have  been  heretofore  and  are  now  en- 
joyed and  occupied  by  the  said  Adams  Express  Company, 
and  from  refusing  to  receive  and  transport  in  like  manner  bb 
the  said  defendant  is  now  doing,  over  its  lines  of  railway, 
express  matter  and  messengers  of  the  said  Adams  Express 
Company;  and  from  interfering  with  or  disturbing  the  busi- 
ness of  the  said  Adams  Express  Company  in  any  way  or 
manner  wliatsoever;  and  from  refusing  to  permit  the  Adams 
Express  Company  to  continue  the  transaction  of  its  said  busi- 
ness over  the  lines  of  the  defendant,  on   the.  same  terms, 
conditions,  privileges,  facilities  and  accommodations  as  are 
or  may  be  permitted  or  accorded  to  any  other  express  com- 
pany, or  to  or  by  the  defendant  itself,  in  the  conduct  of  an 
express  business  over  its  railway  lines,  upon  the  payment  by 
the  said  Adams  Express  Company  of  all  lawful  and  reasona- 
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ble  charges  which  may  be  properly  demanded  by  the  said 
defendant,  or  paid  by  such  other  express  company,  or  by  the 
public,  to  the  defendant  therefor,  not  in  excess  of  the  rates 
authorized  by  its  charter,  and  not  in  excess  of  the  rates 
charged  to  others  for  similar  services,  and  not  in  excess  of 
the  rates  charged  and  received  by  the  defendant  from  ship- 
pers of  express  matter,  to  be  carried  by  the  defendant,  as 
such.  In  the  last  case,  less  the  reasonable  costs  of  the  acces- 
sorial service  rendered  off  the  railway  lines  and  at  the  sta- 
tions and  on  the  trains  of  the  said  defendant,  and  with  liberty 
to  the  parties  to  make  such  further  application  herein  to  the 
court  as  they  may  be  advised  is  necessary  to  fix  what  is  and 
shall  be  a  lawful  or  reasonable  compensation,  or  for  any  other 
matter  growing  out  of  the  case.  In  the  event  of  a  dispute 
between  the  parties  pending  a  preparation  of  this  cause,  as  to 
what  is  reasonable  compensation  for  the  services  performed 
by  the  defendant  company  for  complainant,  and  what  is  a 
reasonable  rebate  to  be  allowed  by  the  defendant  for  said  ac- 
cessorial service,  such  difference  shall  be  referred  to  the  court, 
after  due  notice;  and  pending  such  reference  the  complainant 
shall  not  be  disturbed  by  the  defendant  in  the  transaction  of 
express  business  over  its  line. 

The  decision  which  follows  approves  the  ruling  of  Judge  Baxtbb.  A 
like  opinion  was  rendered  at  Keokuk,  Iowa,  by  Judges  Miller  and 
McCraby,  March,  1882.     [Reporter. 

The  Southern  Express  Company  o.  The  St.  Louis,  Iron  Mountain  & 

Southern  Railway  Company. 

The  Southern  Express  Company  o.  The  Memphis  &  Little  Rock 

Railroad  Company. 

February  21, 1882. 

Miller,  J. — In  these  cases,  argued  before  me  at  St.  Louis,  with  Judges 
McCrary  and  Treat,  I  can  do  no  more  than  present  certain  general 
conclusions  at  which  my  mind  has  arrived,  in  regard  to  the  propositions 
argued  by  counsel. 
44 
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1.  I  am  of  the  opinion  that  what  is  known  as  the  express  biisine?s  is  a 
branch  of  the  carrying  trade  thLt  has,  by  the  necessities  of  commerce 
and  the  usages  of  those  engaged  in  transportation,  become  known  aad 
recognized. 

That  while  it  is  not  possible  to  give  a  definition  in  terms  which  will 
embrace  all  the  classes  of  articles  so  usually  carried,  and  to  define  it 
with  precision  by  words  of  exclusion,  the  general  character  of  the  busi- 
ness is  sufllciently  known  and  recognized  as  to  require  the  court  to  take 
notice  of  it  as  distinct  from  the  transportation  of  the  large  mass  of  freight 
usually  carried  on  steamboats  and  railroads. 

That  the  object  of  this  express  business  is  to  carry  small  and  Taluable 
packages  rapidly,  in  such  a  manner  as  not  to  subject  them  to  the  danger 
of  loss  and  damage,  which  to  a  greater  or  less  degree  attends  the  trans, 
portation  of  heavy  or  bulky  articles  of  commerce,  as  grain,  flour,  iron, 
ordinary  merchandise  and  the  like. 

2.  It  has  become  law  and  usage,  and  is  one  of  the  necessities  of  this 
business,  that  these  packages  should  be  in  the  immediate  charge  of  an 
agent,  or  messenger,  of  the  person  or  company  engaged  in  it ;  and  to  re- 
ftise  permission  to  this  agent  to  accompany  these  packages  on  steamboats 
or  railroads  on  which  they  are  carried,  and  to  deny  them  the  right  to  the 
control  of  them  while  so  carried,  is  destjuctive  of  the  business  and  of  the 
rights  which  the  public  have  to  the  use  of  the  railroads  in  this  class  of 
transpo]'tation. 

8.  I  am  of  the  opinion  that  when  express  matter  is  so  confided  to  the 
charge  of  an  agent  or  messenger,  the  railroad  company  is  no  longer  liable 
to  all  the  obligations  of  a  common  carrier,  but  that  when  loss  or  injury 
occurs,  the  liability  depends  upon  the  exerci&e  of  due  care,  skill  and 
diligence  on  the  part  of  the  railroad  company. 

4.  That  under  these  circumstances  there  does  not  exist  on  the  part  of 
the  railroad  company  the  right  to  open  and  inspect  all  packages  so  car- 
ried, especialy  when  they  have  been  duly  closed  or  sealed  up  by  their 
owners,  or  by  the  express  carrier. 

5.  I  am  of  the  opinion  that  it  is  the  duty  of  every  railroad  company  to 
provide  such  conveyance,  by  special  cars  or  otherwise,  attached  to  their 
freight  or  passenger  ti'ains,  as  are  required  for  the  safe  and  proper  trans- 
portation of  this  express  matter  on  their  roads,  and  that  the  use  of  these 
facilities  should  be  extended  on  equal  terms  to  all  who  are  actually  and 
usually  engaged  in  the  express  business. 

If  the  number  of  persons  claiming  the  right  to  engage  in  this  business 
at  the  same  time,  on  the  same  road,  should  become  oppressive,  other  crn- 
siderations  might  prevail ;  but  until  such  a  state  of  affairs  is  shown  to  be 
actually  in  existence  in  good  faith,  it  is  unnecessary  to  consider  it 

6.  This  express  matter,  and  the  person  in  charge  of  it,  should  be  car- 
ried by  the  railroad  company  at  fair  and  reasonable  rates  of  compens*- 
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tioD ;  and  where  the  parties  concerned  cannot  agree  upon  what  that  is,  it 
is  a  question  for  the  courts  to  decide. 

7.  I  am  of  opinion  that  a  court  of  equity,  in  a  case  properly  made  out, 
has  the  authority  to  compel  the  railroad  companies  to  carry  this  express 
matter,  and  to  perform  the  duties  in  that  respect  which  I  have  already 
intimated,  and  to  make  such  orders  and  decrees,  and  to  enforce  them  hy 
the  ordinary  methods  in  use,  necessary  to  that  end. 

8.  While  I  doubt  the  right  of  the  court  to  fix,  in  advance,  the  precise 
rates  which  the  express  companies  shall  pay,  and  the  railroad  companies 
shall  accept,  I  have  no  doubt  of  its  right  to  compel  the  performance  of 
the  service  by  the  railroad  company,  and  after  it  is  rendered  to  ascertain 
the  reasonable  compensation  and  compel  its  payment. 

9.  To  permit  the  railroad  company  to  fix  upon  a  rate  of  compensation 
which  is  absolute,  and  insist  upon  the  payment  in  advance,  or  at  the  end 
of  every  train,  would  be  to  enable  them  to  defeat  the  just  rights  of  the 
express  companies,  to  destroy  their  business,  and  would  be  a  practical 
denial  of  Justice. 

10.  To  avoid  this  difficulty,  I  think  that  the  court  can  assume  that  the 
rates  or  other  mode  of  compensation  heretofore  existing  between  any 
such  companies,  are  prima  facie  reasonable  and  just,  and  can  require  the 
parties  to  conform  to  it  a&  the  business  progresses,  with  the  right  to  keep 
and  present  an  account  of  the  business  to  the  court  at  stated  intervals, 
and  claim  an  addition  to,  or  rebate  from,  the  amount  so  fixed. 

And  to  secure  the  railroad  cony)anies  in  any  sum  which  may  be  thus 
found  due  them,  a  bond  from  the  express  company  may  be  required  in 
advance. 

11.  When  no  such  arrangement  has  heretofore  been  in  existence,  it  is 
competent  for  the  court  to  devise  some  mode  of  compensation  to  be  paid 
as  the  business  progresses,  with  like  power  of  final  revision  on  evidence, 
reference  to  master,  etc. 

12.  I  am  of  the  opinion  that  neither  the  statutes  nor  constitutions  of 
Arkansas  or  Missouri  were  intended  to  affect  the  right  asserted  in  these 
cases ;  nor  do  they  present  any  obstacle  to  such  decrees  as  may  enforce 
the  rights  of  the  expreis  companies 
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r>EHR  V.  THE  CONNECTICUT  MUTUAL  LIFE  IN- 
SURANCE COMPANY. 

Circuit  Coubt — Western   District  of  Tennessee — 

June  7,  1880. 

1.  RxTLB  AS  TO  Nbw  Triait—Faildrx  TO  Ihstrijct,— The  court  may 
comment  on  the  facts  in  charging  a  Jury  when  done  to  aid  it  in  reaching 
a  Ju8t  conclusion,  but  ought  not  to  awume  to  decide  the  matter  of  fact 
itself.  Where,  therefore,  an  instruction  is  asked  looking  to  an  explana- 
tion of  the  meaning  of  certain  words  or  phrases,  which  call  the  attention 
of  the  jury  alone  to  such  testimony  as  was  the  strongest  in  favor  of  the 
party  asking  it  without  noticing  in  any  way  the  proof  offered  by  the 
other  side,  such  instruction  may  be  properly  refUsed. 

2.  Sworn  Statsmbnt—Wren  an  EBTOFPJsii — Sworn  Admission.— The 
distinguishing  feature  of  an  estoppel  is  that  under  no  circumstances  can 
it  be  averred  against;  it  is  not  susceptible  of  explanation  and  often  speaks 
against  the  truth.  A  sworn  admission  may  become  an  estoppel;  as  it 
may,  whether  sworn  to  or  not  if  parties  act  on  it,  or  would  be  prejudiced 
by  it,  and  perhaps,  in  some  cases  where  no  explanation  can  be  given,  and 
the  party  is  caught  in  deliberately  att«^mpting  to  cross  himself  by  swear- 
ing two  contrary  ways  about  the  same  fact,  it  may,  in  one  sense,  be  called 
an  estoppel  to  hold  him  to  his  first  oath  and  not  permiti  him  to  gainsay  it 

3.  Same— SAMB.->But  if  made  inconsiderately  or  by  mistake,  the  party 
ought  certainly  to  be  relieved  from  the '  consequences  of  his  error.  It 
would  make  a  most  odious  estoppel  to  forever  hold  a  party  to  &  falsehood, 
whether  any  one  has  been  injured  by  it  or  not 

4.  Sahb. — ^A  party  is  bound  by  his  oath,  unless  he  can  satisfactorily 
show  that  he  did  not  in  the  first  instance  willfully  make  a  false  oath. 
SemhUy  that  a  man  is  never  bound  by  a  false  oath  so  that  he  cannot  show 
the  truth  a?  between  himself  and  others  who  are  strangers,  and  have 
been  neither  injured  nor  prejudiced  by  the  original  falsehood. 

5.  When  Oath  is  Acted  Upon. — ^The  rule  is  that  Tiiiere  an  adverse 
party  has  acted  upon  or  been  prejudiced  by  an  oath,  though  innocently 
made,  the  deponent  cannot  afterwards  contradict  it  He  is  estopped.  Bnt 
he  is  not  precluded  fVom  contra'iicting  it,  unless  other  parties  have  acted 
upon  it  or  he  has  taken  the  oath  without  mistake  or  inadvertence  on 
his  part.  And  in  Tennchsee,  if  he  willtlilly  swear  falsely  he  is  estopped 
under  all  circumstances.  If  he  has  so  sworn  he  cannot  contradict  it  or 
offer  proof  of  others  to  contradict  it 
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This  was  a  motion  for  a  new  trial  to  set  aside  a  verdict  of 
$2,881. 

The  facts  were  these: 

Mrs.  Behr,  the  plaintiff,  filed  several  years  ago  a  petition  for 
divorce  from  her  husband,  whose  life  was  at  that  time  assured 
by  the  defendant  company.  In  that  she  stated  upon  oath  that 
her  hnsband  was  habitually  drunk  for  four  years,  and  for  the 
last  two  years  prior  to  filing  such  petition  subject  to  mania 
a  potu.  She  now  sued  to  recover  on  the  policy,  the  hus- 
band being  dead,  which  death  the  defendant  insisted  was  a 
suicide  produced  by  drowning.  Defendant  further  insisted 
that  the  policy  was  void  because  of  false  representations  by 
the  assured  as  to  his  health  and  habits  at  the  time  of  procur- 
ing the  policy,  and  introduced  in  proof  thereof  this  sworn 
statement  of  Mrs.  Behr.  Proof  was  taken  on  this  point  by 
both  sides.  The  attorney  who  drew  the  petition  for  divorce, 
stated  that  the  language  used  was  his,  but  that  he  read  it 
over  to  Mrs.  Behr  before  she  swore  to  its  truthfulness.  He 
further  stated,  as  a  fact,  that  in  1869,  when  the  policy  was 
procured,  the  deceased  husband  was  a  temperate  man.  Mrs. 
Behr,  being  called  as  a  witness  in  her  own  behalf,  swore  that 
slie  was  a  foreigner,  having  been  bom  in  France,  and  that  her 
knowledge  of  the  English  language  was  limited.  Further, 
that  at  the  time  of  applying  for  the  divorce  she  was  suffering 
from  great  mental  anxiety,  and  that  the  course  of  her  hus- 
band towards  her  and  her  children  rendered  them  miserable, 
and  brought  want  and  suffering.  She  stated  further  that  it 
was  a  mistake  made  by  her  in  telling  her  lawyer  that  her 
husband  had  been  so  long  a  drunkard,  and  that  she  swore  to 
the  petition, •without  knowing  the  effect  or  force  of  the  words 
employed,  or  without  discovering  the  mistake. 

The  attorney,  it  may  be  added,  made  additional  testi- 
mony to  the  effect  that  the  deceased  hnsband  was  a  rela- 
tive of  his,  and  that  he  and  other  friends  had  urged  the 
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plaintiff  to  apply  for  a  divorce.  He  stated  further  that,  hav- 
ing seen  the  husband  when  raving,  he  concluded  that  he  was 
suffering  from  mania  a  potu^  which  word  he  had  himself 
used  in  the  petition ;  and  with  this  exception  was  by  plaintiff 
told  that  the  facts  were  as  stated  in  the  petition. 

Motion  for  new  trial. 

The  facts  are  sufficiently  stated  in  that  part  of  the  charge 
to  the  jury  referred  to,  and  in  the  opinion. 

On  the  trial,  the  court  charged  the  jury,  among  other  things, 
as  follows :  "  If  you  believe  the  facts  stated  in  the  petition  for  di- 
vorce to  be  true,  it  is  an  end  of  this  case,  and  the  plaintiff  cannot 
recover.  It  proves,  if  true,  conclusively,  that  the  life  assured 
was  addicted  to  habits  of  intemperance  at  the  time  the  policy 
was  issued,  and  that  he  subsequently  had  delirium  tremens. 
But  if  you  find  there  is  evidence  tending  to  show  that  the 
facts  stated  in  that  petition  artf  not  true,  or  only  partially 
true,  the  question  then  arises,  what  force  and  effect  shall  yon 
give  to  the  petition?  It  is  contended  by  the  defendant  com- 
pany that  Mrs.  Behr,  the  plaintiff  here,  cannot  gainsay  it; 
that  she  is  estopped  to  deny  it,  whether  true  or  false.  There 
is,  undoubtedly,  a  principle  of  law  which  holds  one  to  his 
oath,  whether  it  be  true  or  false,  vei-y  rigidly  under  certain 
circumstances.  If  one  swear  falsely  to  a  state  of  facts,  and 
you  act  on  it,  so  that  if  he  be  allowed  to  deny  it  you  are 
prejudiced,  it  is  an  estoppel,  and  he  will  not,  under  any  cir- 
cumstances, be  allowed  to  deny  it,  no  matter  how  innocent 
he  be.  But  there  is  no  evidence  in  this  case  that  the  defend- 
ant company  has  in  any  way  been  prejudiced  by  this  oatli  of 
Mrs.  Behr  to  the  petition.  The  company  has  not  acted  on 
it,  nor  suffered  by  it,  and  I  do  not  think  the  rule  of  estoppel 
applies  to  it  for  that  reason. 

"But  there  is  a  further  principle  of  law  to  be  considered, 
which  may  apply^  and  it  is  ibr  you  to  determine  how  the  fact 
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iB  in  this  case.  It  is  a  rule  of  public  policy  that  if  one  will- 
fully and  deliberately  swears  falsely,  whether  anybody  acts  on 
it  or  not,  or  is  prejudiced  or  not,  he  cannot  be  heard  in  a 
court  of  justice  to  swear  to  the  contrary  when  his  interest 
demands  that  he  shall  change  his  oath.  But  if  he  has  inad- 
vertently or  mistakenly  sworn  to  a  state  of  facts  which  he 
now  says  is  not  true,  and  he  proves  to  your  satisfaction  that 
he  is  innocent  of  the  offense  of  intentional  false  swearing, 
you  may  look  to  the  proof  at  large  and  say  how  the  facts 
really  are.  If,  therefore,  you  find  from  the  facts  in  this  case 
that  Mrs.  Behr  has  explained  satisfactorily  to  yon  how  she 
came  to  make  an  oath  which  she  now  says  is  not  true,  and 
you  are  of  opinion  that  she  is  innocent  of  making  a  willfully 
and  deliberately  false  oath  to  obtain  a  divorce,  then,  and  only 
then,  will  you  be  allowed  to  look  at  the  other  proof  in  the 
case.  That  is  the  first  question  for  you  to  determine.  If 
you  find  it  against  her  she  cannot  recover. '* 

"But,  assuming  that  you  have  determined  that  question  in 
Ler  favor,  then  you  may  look  to  all  the  proof,  including  her 
admissions  in  that  petition,  and  say  how  the  truth  is.  Ad- 
missions under  oath,  made  with  a  knowledge  of  the  facts,  are 
the  very  highest  order  of  testimony  and  deserve  great  weight 
at  your  hands.  You  are  to  look  to  the  admissions  in  the 
light  of  the  surrounding  circumstances;  to  her  condition 
mentally;  to  the  nature  and  character  of  her  means  of  infor- 
mation; to  the  fact  that  the  document  is  a  legal  proceeding 
drawn  by  a  lawyer  and  read  over  to  her  by  him;  to  the  extent 
of  her  understanding  of  the  language  used;  to  the  object  and 
character  of  the  petition  itself,  and  to  every  fact  and  circum- 
stance found  in  the  proof  adding  strength  to  or  detracting 
from  the  sworn  statement,  and  say  what  weight  you  will  give 
to  it  under  all  the  circumstances.  Having  thus  weighed  the 
admission,  you  will  in  the  same  way  look  to  the  other  proof 
in  the  case,  weigh  it  in  the  same  manner,  and  say  whether 
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the  facts  be  as  the  plaintiff  now  claims  them  to  be,  or  as  the 
defendant  says  they  are.  If  yon  find  that  Behr,  the  deceased, 
was,  at  the  time  he  took  ont  the  policy,  addicted  to  the  use 
of  ardent  spirits,  the  plaintiff  cannot  recover;  or,  if  you  find 
that  he  subsequently  acquired  the  habit  of  intemperance,  so 
as  to  impair  his  health  or  produce  delirittvi  tremens^  she 
cannot  recover." 

The  court  refused  to  give  the  following  charge  asked  by 
the  defendant  company,  viz.: 

"Ordinarily,  a  party  having  made  a  sworn  statement  of 
facts  in  the  course  of  a  judicial  proceeding,  (as,  for  instance, 
such  a  statement  as  is  made  in  the  petition  for  divorce  filed 
by  Mrs.  Behr,  and  given  in  evidence'  in  this  case,)  is  abso- 
lutely bound  by  such  statement,  and  estopped  from  sliowing 
that  such  statement  was  not  true.  This  doctrine  has  its 
foundation  in  the  obligation  under  which  every  person  is 
placed  to  speak  and  act  according  to  the  truth,  and  in  the 
policy  of  the  law  to  suppress  the  mischiefs  that  would  arise 
if  men  were  permitted  to  deny  that  which,  by  their  solemn 
and  deliberate  acts,  they  have  declared  to  be  true.  The  con- 
clusive effect  of  such  statements  can  only  be  obviated  by 
clear  proof  that  they  were  made  inconsiderately  or  by 
mistake. 

"If  the  statements  were  made  deliberately^  as  if  the  facts 
were  communicated  to  counsel  with  a  view  to  be  incorporated 
in  a  petition  for  a  divorce,  and  the  petition,  after  being  pre- 
pared, was  read  over  to  the  party  by  her  counsel,  and  then 
adopted  and  sworn  to,  they  cannot  be  said  to  have  been  made 
inconsiderately.  If  the  facts  were  peculiarly  within  the  per- 
sonal knowledge  of  the  party  making  the  statements,  and  if 
she  was  not  ignorant  in  regard  to  the  truth  or  falsehood  of 
the  facts,  then  the  sworn  statements  cannot  be  said  to  have 
been  made  by  mistake.  A  mistake,  to  have  the  effect  of 
removing  the  estoppel,  must,  at  all  events,  be  an  intwceni 
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and  excusable  mistake — arising  from  imperfect  knowledge  or 
information.  If  the  party  knows  the  facts  and  misstates 
them,  the  estoppel  concludes  her  from  showing  that  her 
statement  was  untrue.  It  is  not  suflScient  to  prove  that  the 
sworn  statement  was  untrue.  There  must  be  some  satisfac- 
tory reason  shown  why  the  truth  was  not  stated  in  the  first 
instance,  and  the  reason  shown  must  be  sufficient  to  establish 
the  fact  that  the  misstatement  was  innocently  made,  under 
excusable  ignorance  of  the  actual  facts." 

Hume%  A  Postony  for  plaintiff. 

Estes  (b  Ellettj  for  defendant 

Hammond,  J.— The  errors  assigned  on  this  motion  are  that 
the  idea  of  estoppel  was  carefully  excluded  from  the  jury; 
that  the  conclusiveness  of  the  sworn  statement  was  made  to 
depend  wholly  upon  whether  or  not  the  plaintiff  had  been 
guilty  of  the  offense  of  willful  and  deliberate  false  swearing, 
and  the  court  refused  to  explain,  as  asked  by  the  instruction, 
what  is  meant  by  "inconsiderately"  and  "by  mistake"  mak- 
ing a  false  statement  It  seems  to  me  that  so  much  of  the 
instruction  as  sought  to  explain  the  meaning  of  the  words 
*>' deliberately,^^  ^^ inadvertently ^^  and  "  Jy  mistake^^  is  asking 
the  court  to  take  from  the  jury  certain  questions  of  fact  in  the 
ease,  and  to  determine  them  as  a  matter  of  law.  It  is  cer- 
tainly  charging  the  jury  upon  the  weight  of  the  testimony, 
and  expressing  an  opinion  by  the  court  that,  under  the  cir- 
cumstances stated  in  the  instruction,  the  sworn  statement 
was  made  deliberately,  and  not  inconsiderately  and  by  mis- 
take. The  court  may  comment  on  the  facts  to  aid  the  jury 
in  reaching  a  just  conclusion,  but  should  be  careful,  in  doing 
60,  not  to  assume  to  decide  the  matter  of  fact  itself.     Fai'in- 
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erf  Bank  v.  Harris^  2  Humph.  311;  Burdell  v.  Deiiig^  92 
U.  S.  716;  Life  Ins.  Co.  v.  Baker,  94  U.  S.  610. 

The  charge  refused  overlooks  the  proof  for  the  plaintiff, 
and,  calling  the  attention  of  the  jury  to  the  strong  features 
in  the  defendant's  favor,  asks  the  court  to  say  to  the  jury  that 
there  was  deliberation  in  making  the  statement,  and  no  inad- 
vertence or  mistake.  It  is  not  competent  for  the  court,  where 
there  is  evidence  tending  to  prove  the  entire  issue,  although 
it  is  conflicting,  to  give  an  instruction  whiqh  shall  take  from 
the  jury  the  right  of  weighing  the  evidence  and  determining 
its  force  and  effect.  Weightman  v.  Wa%hington  City^  1  Black, 
39,  49;  Greenleaf^.  Birth,  9  Pet.  292;  Crane  v.  Morris,  6 
Pet.  598,  at  p.  617;  Lucas  v.  Brooks,  18  Wall.  436. 

It  is  very  difBcult  in  some  cases  to  determine  whether  ao 
instruction  is  on  the  facts  or  the  law  of  a  case,  and  its  cor- 
rectness must  depend  on  the  phraseology  used;  but  where 
the  jury  is  instructed  as  to  what  their  verdict  shall  be  on  the 
particular  point,  it  is  a  direction  on  the  effect  that  thej  shall 
give  to  the  evidence.     Tra^ey  v.  Swartwout,  10  Pet  80. 

A  careful  reconsideration  of  this  charge  strengtliens  the 
conviction  I  entertained  at  the  time  it  was  refused,  that  it  is 
a  partial  statement  of  the  facts,  accompanied  with  an  expres- 
sion of  opinion  by  the  court  as  to  the  effect  of  those  partic- 
ular facts  upon  the  general  fact  in  dispute — namely,  whether 
Mrs.  Behr  made  her  statement  under  oath  deliberately,  and 
without  inadvertence  or  mistake.  The  charge  was  therefore 
properly  refused.  • 

The  other  errors  assigned  proceed  upon  the  theory  that  the 
petition  for  divorce  was  an  estoppel,  and  the  court  erred  in 
not  saying  so  to  the  jury.  Undoubtedly  the  Supreme  Court 
of  Tennessee,  in  Hamilton  v.  Zimmerman,  5  Sneed,  40,  47, 
call  the  principle  which  concludes  a  party  by  his  sworn 
statement,  erroneously,  I  think,  when  applied  to  a  case  like 
this,  an  estoppel;  and  the  subsequent  cases,  following  the 
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language  of  that  case,  continue  to  call  it  bo.  Cooley  v. 
Steele,  2  Head,  605,  608;  Tipton  v.  Powell,  2  Coldw.  19,  23; 
McCoy  V.  Pearce,  Thorap.  Cas.  145,  148 ;  Seay  v.  Ferguson, 
1  Tcnn.  Ch.  287 ;  Am^ent  v.  Brerman,  Id.  431 ;  NeUon  v. 
Claybrook,  (Jackson,  1880,)  MSS.,  not  yet  reported. 

But  all  these  cases  show  that  it  is  not  an  estoppel,  because, 
with  one  accord,  they  saj  that,  ^<if  ma^e  inconsiderately  or 
by  mistake,  the  party  ought  certainly  to  be  relieved  from  the 
consequences  of  his  error."  Now,  the  distinguishing  feature 
of  an  estoppel  is  that  under  no  circumstances  can  it  be 
averred  against;  it  .is  not  susceptible  of  explanation  and  often 
speaks  against  the  truth,  and  for  this  reason  has  been  regarded 
as  odious.  It  was  given  that  name  ^*  because  a  man's  own 
act  or  acceptance  stoppeth  or  closeth  up  his  mouth  to  allege 
or  plead  the  truth."  Bigelow,  Estop.  44.  Such  a  sworn  ad- 
mission may  become  an  estoppel,  as  it  may,  whether  sworn 
to  or  not,  if  parties  act  on  it,  or  would  be  prejudiced  by  it; 
and,  perhaps,  in  cases  where  no  explanation  can  be  given, 
and  the  party  is  caught  in  deliberately  attempting  to  cross 
himself  by  swearing  two  contrary  ways  about  the  same  fact, 
it  may,  in  one  sense,  be  called  an  estoppel  to  hold  him  to  his 
first  oath  and  not  permit  him  to  gainsay  it.  But  this  very 
case  shows  that  it  is  misleading  to  call  it  so,  and  because  it 
has  been  done  we  are  now  asked  to  predicate  more  upon  the 
name  given  than  is  justified  by  tlie  cases  so  much  relied  on, 
and  to  extend  the  principle  settled  by  them  far  beyond  what 
the  Supreme  Court  ever  intended. 

It  would  make  a  most  odious  estoppel  to  forever  hold  a 
party  to  a  falsehood,  whether  any  one  has  been  injured  by  it 
or  not.  After  all,  it  is  only  a  question  of  the  force  and  effect 
of  the  petition  for  divorce  as  a  part  of  the  proof,  and  when 
once  it  is  admitted  that,  under  any  circumstances,  the  con- 
trary can  be  shown,  it  cannot  be  called  an  estoppel;  and  it 
eeems  to  me  to  be  giving  the  adverse  party  an  unfair  advan- 
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tage  to  call  it  so,  and  likely  to  mislead  the  jury  to  the  detri- 
ment of  one  who  may  be  innocent  of  false  swearing.  In 
deference  to  these  cases,  which  have  established  a  rale  of 
evidence  binding  on  this  court,  as  well  as  all  others  in  Ten- 
nessee, I  charged  the  jury  that  the  plaintiff  here  was  bound 
by  her  oath  unless  she  could  show,  to  the  satisfaction  of  the 
jury,  that  she  had  not  willfully  made  a  false  oath  in  the  first 
instance.  This  is  all  that  the  cases  cited  mean,  in  my  opin- 
ion, and  all  else  that  is  claimed  for  them  is  based  upon  an 
inference  drawn  from  the  use  of  the  word  "estoppel."  I 
have  found  none,  and  doubt  if  any  cases  elsewhere  will  sup- 
port this  doctrine  that  a  man  is  ever  bound  by  a  false  oath  so 
that  he  cannot  show  the  truth  as  between  himself  and  others 
who  are  strangers,  and  have  been  neither  injured  nor  preju- 
diced by  the  original  falsehood. 

The  general  rule  elsewhere  is  not  in  accordance  with  the 
Tennessee  cases.  1  Greenl.  Ev.  §§  210-212.  But  in  the 
charge  I  gave  to  the  jury  I  have  followed  the  cases  strictly  in 
all  except  calling  the  principle  enunciated  an  estoppel.  It 
is  immaterial  by  what  name  it  is  called,  perhaps,  but  more 
was  sought  to  be  implied  from  the  word  than  the  cases  them- 
selves justified,  and  it  -seemed  to  me  necessary  to  discard  it 
as  misleading.  In  view  of  what  was  actually  said  to  the  jury 
on  the  subject,  it  seems  to  me  that  no  error  was  committed 
of  which  the  defendant  can  complain. 

The  fact  that  the  jury  were  told  that  they  could  not  look 
to  the  proof  at  large  unless  they  acquitted  the  plaintiff  of  any 
intentional  and  willful  false  swearing,  it  is  argued,  called  for 
a  trial  as  if  upon  an  indictment  for  perjury,  and  the  jury 
were  led  to  believe  that  they  would,  by  finding  against  her, 
substantially  fasten  upon  her  the  odium  of  perjury  or  false 
swearing,  and  were  thereby  led  to  prejudice  the  defendant's 
case  by  giving  more  effect  to  the  plaintiff's  proof  than  they 
should  have  done,  and  less  to  that  of  the  defendant  than  they 
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wonld  have  done  if  th^y  had  been  told  that  they  must  simply 
determine  whether  she  had  made  the  oath  deliberately  and 
with  full  knowledge  of  the  facts,  or  under  circumstances 
bhowing  that  she  made  it  inadvertently  or  by  mistake. 

There  is  much  force  in  this  objection  to  the  charge,  and  it 
illustrates  the  inconvenience  of  applying  the  analogy  of  es- 
toppel to  the  mere  process  of  weighing  testimony.  The 
cases  cited  all  show  that  there  is  a  preliminary  question  to 
be  tried,  namely,  whether  there  was  an  innocent  mistake 
made.  It  is  to  be  determined  whether  the  party  shall,  in 
obedience  to  public  policy,  be  precluded  from  contradicting 
his  original  oath.  He  is  not  to  be  so  preclnded  unless  he 
has,  deliberately  and  with  full  knowledge,  taken  the  oath 
without  inadvertence  or  mistake  on  his  parti  If  he  has  done 
this  he  cannot  contradict  or  offer  proof  of  others  to  contra- 
dict it.  It  is  in  the  nature  of  a  penalty,  and  a  very  serious 
one,  for  false  swearing.  It  seems  to  me  plain  that  it  is 
proper  to  say  to  the  jury  that,  in  trying  this  question,  they 
must  find  a  willful  and  deliberate  false  swearing  to  justify 
them  in  inflicting  it.  Nothing  less  should  work  the  serious 
consequence  of  closing  the  plaintiff's  mouth,  so  that,  although 
her  husband  had  been,  in  fact,  a  drunkard  for  only  a  year, 
for  example,  she  must  stand  by  her  false  statement  that  he 
had  been  such  for  four  years,  and  thereby  lose  a  policy  to 
which  there  is  no  defense  if  she  could  show  the  truth. 

The  charge  given  is  a  necessary  result  of  the  doctrine 
invoked,  and  the  law  of  these  cases,  in  my  opinion,  requires 
that  this  conclnsiveness  of  the  false  oath  shall  not  obtain 
unless  the  public  policy  against  false  swearing  requires  it.  I 
Bought  to  avoid  the  effect  complained  of  in  the  charge,  by 
telling  the  jury  that  after  they  had  determined  the  prelimi- 
nary question  in  favor  of  the  plaintiff,  they  would  tJien  look 
at  the  admission  under  oath  as  an  admission  of  great  weight, 
and  determine  the  force  and  effect  of  it  in  behalf  of  the 


702  CIRCUIT  COURT.  [June, 

Behr  v.  The  Conn.  Mnt.  Life  Ins.  Co. 

defendant.  The  charge  is  very  favorable  to  the  defendant  in 
that  respect,  and  I  think  the  jury  anderstood  that  after  they 
had  tried  the  question  of  willful  false  swearing,  they  should 
give  the  petition  for  divorce  the  fullest  weight  it  was  entitled 
to,  as  an  admission  by  her,  going  to  prove  the  defendant's 
case.  I  have  no  doubt  from  the  proof  that  the  plaintiff  did 
make  a  mistake  in  swearing  that  her  husband  had  been  a 
drunkard  four  years,  and  think  it  is  fairly  proved  that  he  was 
a  temperate  man  when  he  took  out  the  policy.  The  proof  is 
not  so  clear  as  to  the  extent  of  his  subsequent  habits,  but 
the  jury  has  found  that  they  did  not  impair  his  health  or 
produce  delirium  tremens^  and  I  am  satisfied  with  the  finding, 
as  also  upon  the  issue  of  suicide. 

It  is  plain,  therefore,  that  in  this  case  the  plaintiff,  in  her 
petition  for  divorce,  made  statements  which  were  not  true, 
yet  would  defeat  her  recovery  on  this  policy.  It  is  not  diffi- 
cult to  apply  the  rule  of  public  policy,  call  it  an  estoppel  if 
you  will,  to  a  case  where  the  principle  of  protecting  the 
courts  against  false  swearing  is  called  for  by  the  facts  devel- 
oped; but,  on  the  other  hand,  when  the  proof  tends  to  show 
an  unfortunate  misstatement  of  the  facts,  it  becomes  a  matter 
of  serious  concern  to  so  direct  the  jury  that  they  shall  not 
hold  the  party  to  the  misstatement  without  a  clear  case  which 
calls  for  such  punishment. 

On  the  whole,  I  am  satisfied  with  the  verdict,  and  overrule 
the  motion  for  a  new  triaL 
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THE    BAT    CITY. 

DisTBiOT  Court — Eastern   District  of  Michigan — June 

18,  1880. 

docket  fees  in  admiraltt. 

Whenever  a  trial  is  entered  upon  by  the  swearing  of  a  Jury  in  a  com- 
mon law  case,  or  by  the  introduction  of  testimony  or  the  opening  of  the 
argument  upon  a  final  hearing  in  equity  or  admiralty,  a  docket  fee  of 
$20  is  taxable.  , 

Jwine%  J.  Atkinson  for  libellants. 

Wm.  A.  Moore  for  claimants. 

Brown,  J. — By  Revised  Statutes,  §  824,  there  is  taxable 
in  favor  of  the  prevailing  party,  "on  a  trial  before  a  jury, 
or  on  a  final  hearing  iir  equity  or  admiralty,"  a  docket  fee  of 
$liO.  A  practice  has  heretofore  prevailed  in  this  district  of 
taxing  this  fee  only  upon  the  termination  of  the  suit  by  a 
judgment  or  decree.  The  precise  question  does  not  seem  to 
have  arisen  in  any  reported  case.  Upon  reflection,  however, 
I  think  the  fee  is  taxable  whenever  the  trial  is  entered  upon 
by  the  swearing  of  a  jury  in  a  common  law  case,  or  by  the 
introduction  of  testimony  or  the  final  opening  of  the  argument 
upon  a  final  hearing  in  equity  or  admiralty.  The  fee  is  not 
made  by  the  statute  to  depend  upon  a  judgment  or  decree,  but 
is  taxable  on  a  trial  or  final  hearing.  As  the  labor  for  which 
the  docket  fee  is  supposed  to  be  a  compensation  is  performed 
on  or  before  the  trial,  equitably  the  party  ought  not  to  lose 
the  benefit  of  it  by  a  discontinuance  entered  after  the  trial  or 
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hearing  lias  begun.    In  New  York  the  practice  seems  to  be  to 
allow  it  upon  a  final  disposition  of  the  cause,  even  without  a 
trial  or  hearing.     Hayford  v.  OriffUhy  8  Blatch.  79. 
The  appeal  is  sustained. 


KENNEDY  v.  THE    INDIANAPOLIS,  CINCINNATI 
&  LAFAYETTE  RAILROAD  CO. 

Circuit  Court — Southern  District  of  Ohio — 

July,  1880. 

1.  Pkopertt  IK  Hands  of  Rbceiybb — Suits  Against  — Isjubed 
Party — His  Rbmedy. — A  receiver  represents  the  court.  There  can  be 
no  interference  with  money  or  property  in  his  possession  without  the 
permission  of  the  court  appointing  him.  Being  an  officer  of  the  court, 
lie  is  entitled  to  its  protection.  He  can  do  nothing  except  as  he  is  author- 
ized by  the  court,  and  when  in  possession  of  money  or  property,  under 
the  orders  of  the  court,  it  is  a  contempt  of  court  to  disturb  his  possession. 
But  an  injured  party  is  net  without  remedy.  He  may  apply  to  the  court 
having  custody  of  the  property  or  fund  for  appropriate  relief;  and  upon 
such  application  he  will  be  permitted  to  go  before  a  master  or  sue  in  a 
court  of  law. 

2.  When  the  CoNSTrruTiONAL  Right  of  a  Trial  by  Jury  Mat  Be 
Claimed. — The  constitutional  guaranty  securing  trial  by  Jury  does  not 
extend  to  chancery  courts.  It  embraces  "  suits  at  law"  only.  Courts  of 
chancery  are,  and  always  have  been,  invested  with  the  prerogative  of  de- 
ciding facts  as  well  as  law  in  cases  pending  before  them. 

8.  Wrongs  Comft^ained  of  —  Torts.— Where  the  wrong  complained 
of  is  a  tort  an  action  at  law  would  be  the  proper  remedy  if  there  is 
any  one  capable  of  being  sued.  But  a  receiver  is  not  personally  liable  for 
a  tort  committed  by  a  railroad  operated  under  his  direction  as  receiver. 
And  the  court,  whose  officer  he  is,  cannot  be  sued  without  its  consent 

4.  Petitioner  Seeking  Relief  in  This  Court  for  a  Tort  Commit- 
ted BY  A  Railroad.  Oferated  by  a  Receiver— Jury  Refused.— Peti. 
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tioner  in  a  case  of  tort  committed  by  receiyer's  road  is  ccimpelled  to  seek 
redress  here  or  forego  all  relief.  He  will  be  required,  on  coming  here, 
to  pursue  his  remedy  according  to  the  practice  prevailing  in  this  court 
The  court  may  in  its  discretion  call  in  a  Jury,  or  invoke  the  assistance  of 
a  master,  or  take  such  other  steps  for  a  judicial  ascertainment  of  facts  as 
it  may  regard  most  appropriate  in  the  particular  case.  But  all  this  rests 
in  the  judicial  discretion  of  the  court.  When  this  court  acquires  juris- 
diction by  reason  of  foreclosure  proceedings,  it  can  fully  administer  all 
needtul  remedies.  Where,  therefore,  petitioner,  as  administrator,  asked 
for  a  jury  to  assess  damages  for  the  killing  of  his  wife  by  a  railroad  so 
operated,  the  same  was  refused,  properly,  because  not  deemed  necessary 
by  the  court 

D,  T.  Wright^  for  petitioner. 
Hoadly^  Johnson  cfe  Colston^  contra. 

Motion  for  new  trial. 

The  facts  appear  in  the  opinion. 

The  defendant,  a  railroad  corporation,  issued  a  large  nnm- 
ber  of  bonds,  and  executed  a  mortgage  on  its  road,  franchise 
and  property  to  secure  their  payment;  and  having  failed  to 
pay  the  interest  as  it  accrued,  a  bill  was  filed  in  this  court  to 
foreclose  the  security.  On  complainant's  application  a  re- 
ceiver  was  appointed  to  preserve  and  operate  the  property 
pendente  lite.  One  of  his  trains  ran  over  and  killed  a  Mrs. 
Cook,  whose  husband,  after  administering  on  her  estate,  sued 
therefor  in  a  State  court.  But  at  the  instance  of  the  receiver 
he  wa«  ordered  to  dismiss  his  suit,  with  leave  to  be  heard  in 
this  case.  He  thereupon  filed  his  petition  here,  set  forth  his 
cause  of  action,  and  demanded  a  trial  thereof  by  a  jury. 

These  questions  have  been  definitely  settled  by  repeated 
adjudications.  A  receiver  represents  the  court.  There  can 
be  no  interference  with  money  or  property  in  possession  of  a 
receiver  without  the  permission  of  the  court  appointing  him. 
Jones  on  Kailroad  Securities,  p.  502-3;  Story's  Eq.,  p.  831. 
The  power  to  appoint  receivers  is  of  great  utility.  Ship  v. 
Ha/ioood,  3  Atk.  564.  A  receiver  is  an  oflScer  of  the  court 
45 
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appointing  him,  and  is  entitled  to  its  protection.  He  can  do 
nothing  except  as  he  is  authorized  by  the  court.  .  And  when 
in  possession  of  money  or  property,  under  the  orders  of  the 
court,  it  is  a  contempt  of  the  court  to  disturb  his  possession. 
No  suit  can  be  prosecuted  against  a  receiver  in  any  other 
forum  without  leave  of  the  court  under  whose  order  he  is 
acting,  as  the  latter  will  not  allow  itself  to  be  made  a  suitor 
in  any  other  tribunal.  Story's  Eq.,  p.  833.  Such  a  practice 
would  lead  to  inextricable  confusion,  and  subject  the  fund  in 
the  custody  of  one  court  to  the  judgments  and  decrees  of 
other  and  different  courts. 

But  an  injured  party  is  not  without  a  remedy.  .He  may 
apply  to  the  court  having  the  custody  of  the  property  or 
fund  for  appropriate  relief.  And  upon  such  application  he 
will  be  permitted  to  go  before  a  master  or  sue  in  a  court  of 
law.     Story's  Eq.,  pp.  831^833. 

A  court  appointing  a  receiver,  although  not  compelled  to 
assume  jurisdiction  of  all  controversies  to  which  the  receiver 
may  become  a  party,  is  at  liberty  to  leave  their  determina- 
tion to  any  court  of  appropriate  jurisdiction,  but  may  never- 
theless assert  its  right  to  take  all  such  controversies  to  itself. 
Its  power  is  unlimited  for  purposes  of  protection,  and  it  may 
restrain  the  prosecution  of  suits  against  the  receiver  in  other 
courts,  and  punish,  as  for  contempt,  any  interference  with  its 
officers  by  force  or  by  suit.  Jones  on  Eailroad  Securities,  p. 
503. 

The  court  will  not  permit  any  person  to  interfere  either 
with  money  or  property  in  the  hands  of  its  receiver,  witliout 
leave,  whether  it  is  done  by  consent  or  submission  of  the 
receiver,  or  by  compulsory  process  against  him.  All  moneys 
coming  into  the  hands  of  a  receiver  by  the  order  of  the  court, 
are  moneys  belonging  to  tlie  court,  and  the  receiver  is  bound 
to  distribute  in  obedience  to  the  orders  and  directioirs  of  the 
court.     Kerr  on  Receivers,  168, 
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The  receiver's  posBession  being  the  possession  of  the  court 
from  which  he  derives  his  appointment,  he  is  not  subject  to 
the  process  of  garnishment  as-  to  the  funds  in  his  hands,  or 
subject  to  his  control,  and  such  process  will  be  regarded  as  a 
nullity.  The  court  being  in  the  actual  custody  of  the  prop- 
erty or  fund  will  not  yield  its  jurisdiction  to  another  court 
and  permit  the  right  of  property  to  be  there  tried.  It  will 
not  permit  itself  to  become  a  suitor  in  another  forum  con- 
cerning the  property  in  question.  If  a  receiver's  liability  to 
be  sued  in  another  court  were  recognized,  it  would  defeat  the 
very  ends  for  which  he  was  appointed.  Since  a  judgment  in 
another  court  upon  the  garnishment  would,  if  recognized 
and  sustained,  divest  the  jurisdiction  having  custody  of  the 
fund.     High  on  Receivers,  151. 

In  Wiswall  v.  Sampson^  14  Howard  65^  the  Supreme 
Court  of  the  United  States  say: 

"  When  a  receiver  has  been  appointed  his  possession  is 
that  of  the  court,  and  any  attempt  to  disturb  it,  without  the 
leave  of  the  court  first  obtained,  will  be  a  contempt  on  the 
part  of  the  person  making  it.  When,  therefore,  a  party  is 
prejudiced  by  having  a  receiver  put  in  his  way,  the  course 
has  either  been  to  give  him  leave  to  bring  an  ejectment,  or 
other  appropriate  action,  or  permit  him  to  be  examined  ^<? 
interesae  %uo.  Now,  the  doctrine  that  a  receiver  is  not  to  be 
disturbed  extends  to  cases  in  which  he  has  been  appointed, 
without  prejudice  to  the  rights  of  persons  havrng  prior  legal 
or  equitable  interests.  The  individuals  having  sucli  prior 
interests  must,  if  they  desire  to  avail  themselves  of  them, 
apply  for  leave  to  sue  or  to  be  examined  pro  interesae  suo^ 
and  this,  though   their  right  to  the  possession,  is  clear." 

And  in  the  case  of  Davis  v.  Gray^  16  Wallace,  218,  Jus- 
tice SwAYNE  says:  "A  receiver  is  not  appointed  for  the 
benefit  of  either  of  the  parties,  but  of  all  concerned.  Money 
or  property  in  his  hands  is  in  (mstodia  legis.     He  has  only 
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such  power  and  authority  as  are  given  him  by  the  court,  and 
must  not  exceed  the  prescribed  limits.  The  court  will  not 
allow  him  to  be  tried  touching  the  property  in  his  charge, 
nor  for  any  malfeasance  as  to  the  parties  or  others,  without 
its  consent;  nor  will  it  permit  his  possession  to  be  disturbed 
by  force,  nor  violence  to  be  oflTered  to  his  person  while  in  the 
discharge  of  his  official  duties.  In  such  cases  the  court  will 
vindicate  its  authority,  and,  if  need  be,  will  punish  the  of- 
fender by  fine  and  imprisonment  for  contempt.  Where 
property  in  the  bands  of  a  receiver  is  claimed  by  another, 
the  right  may  be  tried  by  proper  issues  at  law,  by  reference 
to  a  master,  or  otherwise,  as  the  court,  in  its  discretion,  may 
see  fit  to  direct." 

Such  has  been  the  uniform  holding  of  the  courts  until  re- 
cently, since  which,  modifications  of  the  rule  have  been  at- 
tempted by  a  few  exceptional  adjudications  and  by  legislative 
enactments  in  some  of  the  States.  A  statute  of  this  kind 
exists  in  Ohio.  But  this  statute  cannot  control  the  action 
of  this  court.  Jones  on  Railroad  Securities,  p.  503;  7th 
Central  Law  Journal,  146;  and  Thornpami  v.  Scott^  4  Dillon, 
508.  Nor  can  we  yield  to  the  modification  of  the  rule 
adopted  by  some  of  the  State  Courts.  These  decisions  have 
been  ably  reviewed  by  Lovb,  Judge,  in  the  case  of  Thomjmn 
v.  Scott^  and  his  refutation  of  them  maintained  by  a  cogency 
of  reasoning  that  ought,  we  think,  to  forever  foreclose  all 
further  discussion  of  the  question.  Mr.  High,  who  advocates 
(in  an  article  published  in  the  Southern  Law  Review)  the 
new  doctrine,  admits  that  ^^  the  weight  of  authority  is  adverse 
to  the  exercise  of  any  right  of  action  against  a  receiver,  by 
any  court  other  than  that  from  which  he  derives  his  appoint- 
ment, and  to  which  he  is  amenable." 

No  other  theory  than  that  insisted  on  by  us  could  be  prac- 
tically nxaintained,  as  the  facts  of  this  case  will  sufficiently 
demonstrate.    The  defendant,  the  owner  of  an  important  line 
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of  railroad,  upon  application  duly  made  to  this  court,  in  the 
exercise  of  its  unquestioned  jurisdiction,  seized  the  property 
and  put  it  into  the  hands  of  a  receiver,  to  be  held,  preserved 
and  operated  for  the  benefit  of  the  parties  entitled,  until  the 
rights  of  the  parties  could  be  judicially  ascertained  and  de- 
clared, and  a  sale  of  the  property  effected.     We  must  pre- 
sume that  everybody  dealing  with  tlie  receiver  knew  the 
character  in  which  he  was  acting;  that  he  was  the  represent- 
ative of  the  court,  and  acting  under  its  orders,  and  that  if 
any  damages  were  inflicted  by  reason  of  any  breach  of  con- 
tract, or  wrongful  or  negligent  act  of  the  receiver,  or  of  his 
employes,  this  court  was  competent  to  award  pecuniary  rep- 
aration.    It  has  the  custody  of  the  fund  from  which  com- 
pensation is  to  be  made,  and  why  may  the  court  not  deter- 
mine the  matter  by  a  proper  issue  at  law,  "  by  reference  to  a 
master,  or  otherwise,  as  the  court  in  its  discretion  may  see 
fit  to  direct?"    This  practice,  besides  having  the  sanction  of 
the  Supreme  Court  of  the  United  States,  affords  a  cheap, 
simple,  expeditious  and  efiective  remedy.    This  court  having 
the  custody  of  the  fund  out  of  which  the  petitioner's  de- 
mand, in  case  he  succeeds,  is  to  be  satisfied,  can  order  and 
enforce  payment  therefrom  of  any  sum  that  may  be  found 
due  him.     Whereas,  if  the  petitioner  is  permitted  to  prose- 
cute his  suit  in  the  State  Court  to  judgment,  and  recovers, 
that  court  could  not,  by  any  process  recognized  by  law,  com- 
pel satisfaction.    But  the  petitioner  would,  in  order  to  obtain 
gatisfaction,  have  to  bring  his  judgment  into  this  court  and 
ask  for  its  payment,  when  it  would  become  the  duty  of  this 
court  to  look  into  the  merits  of  his  claim  and  satisfy  itself 
of  its  validity  before  making  an  order  to  pay  it.    This  it  can 
do  as  well  before  as  after  judgment  in  another  court.     The 
judgment  in  another  court,  recovered  on  a  suit  prosecuted 
without  leave  against  a  receiver,  would,  as  we  have  seen,  be 
a  nullity.     It  could  not  be  enforced  against  the  receiver  per- 
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8onallj,  nor  reach  and  subject  the  funds  in  the  cnstody  of  this 
court  in  any  other  way  than  through  an  order  made  here. 
Being  a  nullity  and  without  legal  force,  why  sue  for  and  re- 
cover it?  The  doctrine  contended  for  by  the  petitioner  "con- 
travenes," says  Judge  Love,  "  the  whole  scheme  of  equity 
jurisdiction  in  the  matter  of  appointing  receivers  and  in  the 
taking  of  possession  through  them  of  the  property  in  litiga- 
tion." The  property  in  the  hands  of  a  receiver  is  "  a  fund 
subject  to  the  disposition  of  the  court  and  under  its  easchmve 
control.  The  principle  that  the  court  which  has  actual  pos- 
session of  the  fund  has  the  exclusive  right  to  determine  all 
claims  and  liens  asserted  against  it,  is  fundamental.  Hence 
every  court  of  equity  in  such  a  case  assumes  to  decide  all 
controversies  touching  the  subject  matter  of  the  suit  and  the 
fund;  to  determine  the  existence  and  priority  of  all  liens,  to 
adjust  and  settle  all  disputed  claims,  marshal  the  assets,  and 
finally  to  distribute  the  surplus  among  those  who  are  entitled 
to  it." 

"  The  ground  and  reason  of  this  jurisdiction  is  the  inade- 
quacy of  legal  remedies."  But  if  petitioner's  theory  of  the 
law  is  maintained,  '<  if  a  party  can  without  leave  assert  his 
right  against  a  receiver  in  another  court,  and  in  this  way 
withdraw  controversies  in  regard  to  the  trust  fund  from  the 
court  having  the  custody  of  it,  the  fund  would  be  disposed 
of,  not  by  the  court  having  it  in  charge,  but  by  another  or 
other  tribunals."  And  "  before  the  court  appointing  the  re- 
ceiver could  make  a  final  disposition  of  the  rights  of  the 
parties  before  it,"  says  Judge  Love,  "other  courts  might 
render  judgments  against  the  receiver  to  an  amount  sufficient 
to  absorb  the  whole  fund  or  property,  and  the  litigation  would 
prove  barren  of  results  to  the  parties  in  the  cause."  If  a 
party  has  the  right,  without  leave,  to  sue  a  receiver  in  another 
court  than  that  of  his  appointment,  it  follows  that  he  can  se- 
lect his  tribunal.     He  could,  therefore,  in  proper  cases,  sue 
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as  well  before  a  juBtice  of  the  peace  as  in  a  court  of  record, 
and  thus  sabordinate  the  court  of  equity  to  the  judgments 
of  justices  of  the  peace.  Different  parties  might  sue  in  as 
many  different  courts.  These  different  tribunals,  in  posses- 
sion only  of  parts  of  the  case,  and  called  on  to  act  in  the 
absence  of  the  parties  to  the  original  suit,  would  have  to 
give  judgments  in  ignorance  of  the  equities  of  the  whole 
case.  Their  judgments,  under  such  circumstances,  might 
and  probably  would  be  inconsistent  and  conflicting.  One 
court  might  order  one  thing,  and  another  court  another  con- 
trary and  different  thing.  An  attempt  to  enforce  these  con- 
flicting judgments  would  result  in  a  conflict  of  judicial 
authority.  The  pendency  of  outside  litigation,  seeking  to 
subject  the  trust  fund  in  the  hands  of  the  receiver,  would 
necessarily  occasion  delay.  No  final  disposition  of  the  orig- 
inal cause  could  be  safely  made  until  the  litigation  pending 
in  other  courts  against  the  receiver  was  determined.  The 
average  life  of  a  contested  lawsuit  in  the  courts  of  Ohio,  I 
understand,  is  about  five  years.  Before  one  suit  could  be 
determined  another  would  most  likely  be  instituted,  and  thus 
the  court  which  first  obtained  jurisdiction  would  be  ousted 
of  its  control  of  the  trust  fund,  and  rendered  impotent  to 
adjust  the  equities  of  the  case,  close  the  receiver's  accounts 
and  terminate  the  litigation. 

We  cannot  sanction  a  doctrine  fraught  with  so  many  in- 
conveniences and  complications. 

It  follows  from  what  we  hav^  already  said  that  the  second 
position  is  as  untenable  as  the  first.  The  petitioner  claims 
that  a  trial  by  jury  is  guaranteed  to  him  by  the  Constitution. 
This  instrument  provides  that  "  in  all  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved."  The  amount  in 
controversy  in  this  case  is  more  than  twenty  dollars,  and  if 
the  petitioner's  case  is  ^<  a  suit  at  law,"  his  demand  for  a  trial 
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by  jury  must  be  conceded.  But  it  is  not  a  suit  at  law.  The 
original  cause  in  which  he  intervenes  is  of  equitable  coo^niz- 
ance  and  could  not  have  been  maintained  in  a  court  of  law. 
It  is  then  a  chancery  cause  pending  in,  and  to  be  determined 
by,  a  chancery  court  The  constitutional  guarantee  securing 
trial  by  jury  does  not  in  terms  extend  to  chancery  courts.  It 
has  not  been  so  understood»or  interpreted.  On  the  contrary 
courts  of  chancery  are,  and  always  have  been,  invested  witb 
the  prerogative  of  deciding  the  facts  as  well  as  the  law  of 
cases  pending  before  them.  Their  right,  generally,  to  do 
this  has  not  been  denied  by  the  counsel  in  this  case.  Bat  it 
is  gdiid,  arguendo^  that  this  case  is  an  exception  to  the  gen- 
eral rule  because  the  wrong  complained  of  is  a  tort,  for  which, 
apart  from  the  other  considerations  to  be  hereafter  adverted 
to,  an  action  at  law  is  the  only  remedy;  and  if  the  case  was 
prosecuted  in  a  law  court  the  right  to  trial  by  jury  would 
exist.  Certainly  an  action  at  law  could  have  been  maintained 
for  the  alleged  wrong  if  there  were  any  one  capable  of  being 
sued.  But  the  receiver  is  not  personally  liable,  and  this 
court  cannot  be  sued  without  its  consent,  and  this  consent  it 
declines  to  give.  There  is,  therefore,  no  one  suable  at  law. 
and  there  is,  consequently,  no  such  suit.  The  petitioner  is 
compelled  to  seek  redress  here  or  forego  all  relief.  And  com- 
ing here  he  will  be  required  to  pursue  his  remedy  according 
to  the  practice  prevailing  in  this  court.  Under  this  practice, 
as  herein  previously  stated,  the  court  may  decide  the  facts  as 
well  as  the  law,  and  the  right  to  do  this  extends  to  all  ques- 
tions coming  legitimately  before  it.  This  right  is  not  con- 
fined to  questions  arising  upon  the  original  pleading,  nor  to 
questions  of  equitable  cognizance.  When  the  jurisdiction 
has  once  attached,  the  court  will  grant  full  relief,  although 
the  questions  presented  are  not  ordinarily  within  the  scope 
of  chancery  jurisdiction.  Bispham's  Principles  of  Eq.,  p. 
565.     And   where   chancery   once  entertains   a  suit  upon 
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grounds  legitimately  cognizable  in  that  court,  it  will  proceed 
to  adjudicate  other  matters,  of  which  it  has  only  incidental 
cognizance,  in  order  to  avoid  a  multiplicity  of  suits.  Doggett 
V.  Hart,  5  Fla.  215;  Haggin  v.  Peck^  10  B.  Monroe,  210. 

The  principle  is  a  familiar  one.  Cases  exemplifying  the 
propriety  and  the  necessity  of  the  rule  are  of  frequent  occur- 
rence. An  action  of  ejectment,  unmixed  with  any  equitable 
considerations,  is  an  action  at  law;  and  if  brought  in  a  court 
of  law,  the  parties,  under  the  Constitution,  have  the  right 
of  trial  by  jury.  But  if  there  is  some  element  of  equity  in 
the  case — such  as  a  cloud  on  the  title — the  party  owning  the 
superior  title  may  file  a  bill  in  chancery  to  remove  the  cloud, 
and  the  court,  having  thus  acquired  jurisdiction,  is  author- 
ized to  inquire,  by  its  own  methods,  into  and  pass  upon  the 
title,  (a  question  purely  legal,)  remove  the  cloud,  and  prpceed 
and  administer  full  relief  by  ejecting  the  party  wrongfully 
in  possession  and  putting  the  adverse  party  therein.  So  the 
remedy  to  collect  a  promissory  note  is  at  law,  and  if  thus 
sued  the  parties  would  be  entitled  to  a  trial  by  jury.  But  if 
it  is  secured  either  by  pledge  or  mortgage,  and  a  bill  is  filed 
to  subject  the  security,  a  court  of  chancery  would  have  juris- 
diction. And  being  thus  invested  with  equitable  jurisdiction, 
it  could  decide  any  issue,  legal  or  equitable,  made  in  the  case, 
ascertain  the  sum  due,  and  enforce  its  finding  by  an  appro- 
priate decree.  The  same  principle  is  applicable  to  a  credit- 
or's bill,  filed  to  marshal  assets  and  distribute  the  estate  of  a 
decedent  or  insolvent  corporation.  The  debts  may  be  evi- 
denced by  obligations  on  which  suits  at  law  only  could  be 
maintained.  But  a  court  of  chancery  obtaining  jurisdiction 
to  marshal  assets,  is  authorized  to  ascertain  how  many  debts 
are  due,  to  whom  owing  and  the  amount  of  each,  as  incident 
to  its  equity  jurisdiction  to  marshal  the  assets,  etc.  These 
examples  are  ap7*opo8  to  illustrate  the  case  in  hand.  The  bill 
to  foreclose  the  mortgage  in  this  case  gave  the  court  jurisdic- 
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tion  over  the  whole  Biibject  matter  of  the  litigation,  and  con- 
ferred upon  it  authority  to  hear  and  determine  all  collateral 
issues  that  might  be  involved  in  the  controversy.  The  court 
had  power  to  appoint  a  receiver  and  to  order  him  to  operate 
the  road;  to  employ  operatives  and  fix  their  wages,  contract 
for  the  carrying  of  freight  and  passengers;  to  order  pay- 
ments for  injury  done  to  freight;  compensate  shippers  for 
damages  sustained  on  account  of  non-delivery  of  goods,  and 
make  reparation  to  persons  for  injuries  inflicted  by  the  neg- 
ligent or  wrongful  action  of  its  servants;  and  the  court  conld, 
in  its  discretion,  in  order  to  a  just  discharge  of  its  duties, 
call  in  a  jury,  invoke  the  assistance  of  a  master,  or  take  such 
other  steps  for  a  judicial  ascertainment  of  the  facts  as  it 
might  regard  most  appropriate  in  the  particular  case.  Its 
rights  to  proceed  in  this  way  has  been  recognized  and  followed 
for  an  indefinite  period.  It  vuiy^  but  is  not  compelled^  to 
call  a  jury.  Whether  it  will  or  will  not  send  the  issues  to  a 
jury  is  a  matter  resting  in  the  judicial  discretion  of  the  court. 
A  court  could  not  well  operate  a  railroad  through  a  receiver 
in  any  other  way.  The  remedy  is  cheap,  speedy,  eflfective 
and  just.  It  may,  however,  be  abused  —  so  may  any  other 
judicial  po^:er — but  the  protection  against  abuse,  in  laws  of 
this  kind,  is  not  to  be  found  in  an  appeal  to  a  jury,  but  in  an 
appeal  to  the  court  of  last  resort  This  remedy  is  open  to 
the  petitioner.  If  injustice  shall  be  done  .him  here,  the  error 
will  be  corrected  by  the  Supreme  Court.  The  intervention 
of  a  jury  is  not  deemed  necessary  in  this  case,  and  the  peti- 
tioner's motion  for  one  will  be  denied. 

The  Hnpreme  Court,  in  a  recent  case,  have  ruled  almost  precisely  in 
the  same  terms.    Barton  v.  Barbour^  October  T.  1878.    [Reporter. 
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CALVITT  AMOET  STEVENS,  EUGENE  KELLEY, 
JOHN  T.  TERRY  AND  PETER  GEDDES,  on  Behalf 
OF  Holders  of  Intebnal  Impbovement  Bonds  of  the 
State  of  Tennessee  Issued  to  Railroads,  v.  THE 
LOUISVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY; AND  Fifteen  Other  Suits,  on  Behalf  of  Bond- 
holders, Against  Fifteen  Other  Railroad  Companies. 

Circuit  Court — Middle  District  of  Tennessee — September 

25,  1880. 

In  Equity. 

1.  Bonds  Loaned  by  State — Ltbn.— Where  a  State  issues  bonds,  trans- 
ferable by  deliTery,  and  loans  the  same  to  a  railroad  company,  without 
indorsement  or  guarantee,  to  be  sold  for  money  to  aid  or  accommodate 
the  company,  which  bonds  are  accepted  upon  the  understanding  and 
agreement:  First,  that  the  State 'is  invested  with  a  lien  upon  the  com- 
pany's railroad  and  property  to  secure  "  the  payment  by  said  company  of 
said  bonds  with  the  interest  thereon  as  the  same  becomes  due; "  second, 
that  the  interest  shall  be  paid  by  the  company  to  the  financial  agent  of 
the  State  at  least  fifteen  days  before  it  shall  become  due,  or  satisfactory 
evidence  be  produced  that  it  has  been  paid  or  provided  for;  and,  third, 
that  the  principal  of  the' bonds  shall  be  paid  by  the  company  by  means 
of  a  sinicing  fund  in  the  State  treasury,  created  by  the  purchase  and  de- 
posit therein  of  Tennessee  interest-bearing  bonds — the  relation  of  the 
State  to  the  bondholder  is  not  changed,  by  any  of  these  stipulations,  from 
that  of  a  principal  debtor  to  a  surety. 

2.  Same — Same. — Nor  does  the  company  become  debtor  to  the  bond- 
holder in  any  degree  whatever.  There  is  no  express  promise  on  its  part 
to  the  bondholder,  nor  is  any  contract  relation  implied  between  him  and 
the  company. 

3.  ■  Same— Same— -Section  8  of  the  Tennessee  Internal  Improve- 
ment Act  op  February  11, 1852,  Construed. — The  8d  section  of  the  act, 
under  which  the  aid  is  given  and  lien  declared,  contains  no  language 
importing  such  promise  to  the  bondholder.    It  declares  merely  that  the 
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State  shall  be  invested  with  a  lien  for  the  payment  of  the  bonds  of  the 
company.  This  lien  the  State  imposes  if  its  aid  is  accepted,  and  as  a 
condition  of  the  grant.  The  language  may  imply  a  promise  by  the  com- 
pany, accepting  the  aid,  to  pay  the  State;  bat  there  is  no  obligation  of  the 
company  to  pay  the  bondholder,  resulting  either  firom  the  positive  law  or 
from  contract,  express  or  implied. 

Some  of  these  Buita  were  brought  in  the  Eastern,  some  in 
the  Middle,  and  others  in  the  Western  District  of  Tennessee. 
The  facts  are  clearly  stated  in  the  opinion. 

*  « 

Edward  Z.  Andrews^  Oeorge  Hoadly^  Charles  (yConoTy 
Samuel  Watson  and  T.  S.  Webh^  for  complainants. 

C.  F.  Southmayd^  Stanley  Mattkewe^  Edwa/rd  H.  EasU 
Edmund  Baxter^  Wm.  Baxter^  W.  Y.  C.  Humes^  B.  M. 
Estes^  J.  B.  HeUkell^  R.  McP.  Smithy  Smith  <&  Allmn 
and  Jos,  T.  dk  John  K.  Shields^  for  defendants, 

STATEMENT   OF  THB  FACTS. 

WiTHET,  J. — These  are  suits  in  equity  pending  in  the 
Circuit  Courts  of  the  United  States  for  the  districts  of  Ten- 
nessee, brought  by  complainants  on  behalf  of  holders  of 
internal  improvement  bonds  of  the  State  of  Tennessee 
against  various  railroad  companies  to  whom  the  bonds  were 
issued,  to  aid  in  the  construction  of  their  several  lines  of 
railroads,  and  against  all  other  persons  interested. 

They  were  argued  together  in  April  and  May  last  at 
Nashville. 

The  object  of  the  suits  is  to  have  a  lien  in  favor  of  the 
bondholders  declared  and  established  upon  the  railroads  of 
the  several  defendant  companies,  and  a  receiver  appointed 
for  the  collection  of  the  accrued  and  accruing  interest;  the 
interest  having  been  in  default  since  July  1,  1875.  The 
principal  is  not  due. 

The  plaintiflfe'  contention  is,  briefly,  that  the  acts  passed 
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by  the  Legislature  of  the  State  of  Tennessee  in  1852,  to 
grant  aid  to  the  railroad  companies  by  a  loan  to  them  of  the 
bonds  of  the  State,  imposed  a  lien  upon  the  railroads,  as 
security  to  the  holder  of  the  bonds  and  to  the  State — pay- 
ment to  the  holder  would  operate  as  indemnity  to  the  State. 
Inasmuch  as  the  State  and  the  companies  are  in  default  in 
the  payment  of  the  interest  since  July,  1875,  the  bondhold- 
ers by  these  suits  seek  to  have  a  lien  in  their  favor  established 
upon  the  roads. 

The  General  Assembly  of  the  Stat«  of  Tennessee  passed, 
February  11,  1852,  an  act  known  as  the  "  Internal  Hhprove- 
inent  Act  of  the  State  of  Tennessee,"  extending  aid  to  rail- 
road companies  by  a  loan  of  State  bonds,  the  proceeds  to  be 
used  in  ironing  and  equipping  the  roads.  Prior  to  the  time 
of  passing  the  act,  there  had  been  issued  State  bonds  for 
various  purposes,  of  which  above  three  and  a  half  million 
dollars  were  outstanding.  The  State  of  Tennessee  was  now 
in  good  credit,  her  six  per  cent,  bonds  brought  a  premium 
in  the  money  markets  of  the  world,  as  did  also,  subsequently, 
her  bonds  issued  to  the  defendant  railroad  companies  under 
the  act  in  question,  and  acts  amendatory  thereof^  which  bonds 
are  the  subject  of  controversy  in  these  suits.  The  scheme 
of  internal  improvement  now  adopted  was  to  issue  to  each 
company  six  per  cent,  bonds  to  the  amount  of  eight  thousand 
dollars  a  mile  in  installments — afterwards  extended  to  ten 
thousand  dollars — the  first  when  a  section  of  thirty  miles  of 
road  was  completed  ready  for  the  ties,  and  the  subsequent 
installments  upon  completion  of  each  additional  section  of 
twenty  miles — afterwards  changed  to  ten  miles.  The  bopds 
are  transferable  by  delivery,  run  not  less  than  thirty  nor  more 
than  forty  years  from  the  respective  dates  of  issue.  The 
•  interest  matures  semi-annually,  and,  with  the  principal,  is 
payable  in  New  York.  They  were  paid  to  the  railroad  com- 
pany and  sold  in  open  market  without  indorsement  or  guar* 
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antee.  The  State  was  invested  by  the  terms  of  the  statute 
with  a  lien  upon  each  section  of  the  company's  road  as  soon 
as  the  bonds  of  that  section  were  issued,  and  upon  final 
completion  of  the  road  such  lien  was  to  attach  to  the  entire 
road  and  its  equipments.  The  company  was  to  be  incapable 
of  creating  any  lien  conflicting  with  that  in  favor  of  the 
State. 

The  amount  of  the  Hen  claimed  by  complainants  in  behalf 
of  such  bondholders  upon  all  the  railroads  is  about  fifteen 
million  dollars.  The  litigation  however  afiTects  the  holders 
of  between  thirty  and  thirty-five  million  dollars  of  other 
mortgage  bonds,  secured  upon  these  roads  and  issued  under 
authority  of  the  General  Assembly  conferred  in  1869-70  to 
enable  the  aided  companies  to  repay  to  the  State  the  bonds 
loaned  to  them.  The  holders  of  the  last  mentioned  bonds 
claim  to  have  a  first  lien  upon  the  roads,  and  appear  in  these 
suits,  with  the  defendant  companies,  to  contest  the  li^n 
claimed  by  complainants  and  their  associate  bondholders. 

Th'e  interest  of  the  State  debt  was  in  default  from  July, 
1801  to  1866,  during  the  civil  war,  when  the  price  of  her 
bonds  had  depreciated  in  value  to  less  than  fifty  per  cent,  of 
their  face.  The  storm  of  war  left  the  railroads  of  the  State 
without  money,  credit,  or  rolling  stock,  and  their  roads  and 
bridges  going  to  decay.  The  first  Legislature  of  Tennessee, 
after  the  storm  had  passed,  assembled  in  1865,  when  the 
State  and  the  railroad  companies  were  alike  in  a  condition 
of  bankruptcy.  Provision  was  now  made  by  the  State  to 
fund  all  her  over-due  bonds  and  interest  coupons  outstanding 
in*o  new  bonds.  In  1866  and  1867  the  State  issued  addi- 
tional bonds  to  some  of  these  railroad  companies  to  aid  them 
to  build  bridges  and  repair  their  roads,  the  State  reserving  a 
lien  and  imposing  terms  and  conditions  like  those  in  the' act 
of  1852,  but  somewhat  modified. 

In  1869-70  none  of  the  principal  of  the  railroad  aid  bonds, 
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issued  under  the  acts  of  1852,  or  acts  amendatory  tliereof, 
had  matured,  but  now  the  General  Assembly  of  the  State,  to 
enable  the  respective  companies  to  repay  any  part  of  the 
principal  of  their  indebtedness  for  bonds  loaned  to  them, 
passed  an  act  permitting  payment  in  any  of  the  outstanding 
bonds  of  the  State. 

To  obtain  money  to  purchase  State  bond^  for  surrender, 
they  were  severally  authorized  to  issue  mortgage  bonds  upon 
their  respective  roads  and  equipments  corresponding  in  de- 
nomination with  the  State  aid  bonds,  and  deposit  them  with 
the  comptroller  of  the  State  to  be  by  him  delivered  to  the 
company  or  its  agent  whenever  and  as  Tennessee  State  bonds 
were  by  the  company  surrendered  and  cancelled.  These 
mortgage  bonds  were  by  law  declared  to  be  a  first  lien  on  the 
road  and  equipments  of  the  company  issuing  them,  and  as  , 
evidence  to  the  purchaser  the  comptroller  was  required  to, 
and  did,  certify  upon  each  bond  that  it  was  "secured  by  first 
raortgage." 

Many  of  the  companies  availed  themselves  of  this  legisla- 
tion, and  under  its  sanction  and  authority  an  aggregate  of 
between  thirty  and  forty  million  dollars  of  such  mortgage 
bonds  were  by  the  companies  issued  and  sold,  and  are  now 
outstanding. 

Other  railroad  companies  did  not  avail  themselves  of  the 
provisions  of  the  law  of  1869-70.  They  continued  to  be  in 
default  as  to  the  payment  of  interest  and  as  to  payment 
annually  into  the  sinking  fund  required  by  statute.  Pro- 
ceedings by  the  State  were  therefore  commenced  in  the 
State  Court  of  Chancery,  ^nd  decrees  of  foreclosure  and  sale 
obtained. 

At  the  sale  the  State  was  purchaser.  These  foreclosed 
roads  were  subsequently  sold  by  the  State  and  new  companies 
organized.  Payment  by  the  purchaser  was  made  to  the  State 
in  any  outstanding  Tennessee  State  bonds  at  their  face  value, 
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and  the  purchaser  was  invested  with  all  the  right  and  title 
of  the  State. 

The  State,  as  before  stated,  had  funded  her  over-due  bonds 
and  interest  coupons  into  a  new  bond  under  the  law  of  1866, 
and  in  February,  1870,  another  act  was  passed  to  again  fand 
unpaid  interest  that  had  accrued  on  the  public  debt,  together 
with  the  floatyig  debt  of  the  State,  and  alL  that  might  be- 
come due  up  to  1874.  Holders  of  Tennessee  bonds,  includ- 
ing holders  of  internal  improvement  bonds  issued  to  railroad 
companies,  generally  accepted  the  provisions  thus  made  for 
retiring  over-due  interest  coupons,  as  they  had  done  under 
the  act  of  1865.  The  State  of  Tennessee,  however,  agaiu 
defaulted  in  her  interest  January  1,  1875,  and  subsequently 
openly  repudiated  her  bonded  debt,  for  the  payment  of  which 
the  faith  and  credit  of  the  State  were  solemnly  pledged. 

THE   STATUTE. 

The  internal  improvement  act  of  February  11,  1852,  will 
alone  be  referred  to,  as  it  contains  all  the  provisions  necessary 
to  be  considered.  The  lien  is  declared  by  the  third  section 
which  is  as  follows: 

<<That  so  soon  as  the  bonds  of  the  State  shall  Have  been 
issued  for  the  first  section  of  the  road  as  aforesaid,  they  shall 
constitute  a  lien  upon  said  section  so  prepared  as  aforesaid, 
including  the  road-bed,  right  of  way,  grading,  bridges,  and 
masonry,  upon  all  the  stock  subscribed  for  in  said  company, 
and  upon  said  iron  rails,  chairs,  spikes  and  eqnipments,  when 
purchased  and  delivered,  and  the  State  of  Tennessee,  upon 
the  issuance  of  said  bonds,  and  by  virtue  of  the  same,  shall 
be  invested  with  the  said  lien  or  mortgage  without  a  deed 
from  the  company,  for  the  payment  by  said  company  of  said 
bonds,  with  the  interest  thereon  as  the  same  becomes  due." 

The  requirement,  by  section  five,  as  to  the  payment  of 
interest  is,  that  fifteen  days  before  it  falls  due  the  company 
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shall  deposit  in  the  bauk  of  Tennessee — the  State's  fiscal 
agent — '^an  amount  sufficient  to  pay  such  interest,  including 
exchange  and  necessary  commissions,  or  satisfactory  evidence 
that  said  interest  has  been  paid  or  provided  for,  and  if  said 
company  fail  to  deposit  said  interest  as  aforesaid,  or  furnish 
the  evidence  as  aforesaid,  it  shall  be  the  duty  of  the  comp- 
troller to  report  that  fact  to  the  governor,"  who  is  immedi- 
ately to  put  the  road  into  the  hands  of  a  receiver  to  operate 
it  in  behalf  of  the  State  until  the  default  is  made  good,  and 
then  to  surrender  the  road  to  the  company. 

By  this  section,  '^tlie  comptroller  is  atithorized,  and  it  is 
made  his  duty  upon  his  warrant  to  draw  from  the  treasury 
any  sum  of  money  necessary  to  meet  the  interest  on  such 
bonds  as  may  not  be  provided  for  by  the  company,  as  pro- 
vided for  in  this  act,  and  the  comptroller  shall  report  thereof 
to  the  General  Assembly  from  time  to  time." 

The  requirement  as  to  the  payment  by  the  company  of 
the  principal  of  the  bonds  by  section  seven  is:  "That 
at  the  end  of  five  years  after  the  completion  of  said  road, 
said  company  shall  set  apart  one  per  centum  per  annum 
upon  the  amount  of  bonds  issued  to  the  company,  and 
shall  use  the  same  in  the  purchase  of  bonds  of  the  State  of 
Tennessee,  which  bonds  the  company  shall  pay  into  the 
treasury  of  the  State,  after  assigning  them  to  the  governor, 
and  for  which  the  governor  shall  give  said  company  a  receipt,* 
and  as  between  the  State  and  said  company,  the  bonds  so 
paid  in  shall  be  a  credit  on  the  bonds  issued  to  the  company. 
And  bonds  so  paid  in  and  the  interest  accruing  thereon,  from 
time  to  time,  shall  be  held  and  used  by  the  State  as  a  sink- 
ing fund  for  the  payment  of  the  bonds  issued  to  the  com- 
pany, and  should  said  company  repurchase  any  of  the  bonds 
issued  to  it  under  the  provisions  of  tliis  act,  they  shall  be 
credited  as  aforesaid  and  cancelled.  And  should  said  com- 
pany fail  to  comply  with  the  provisions  of  this  section,  it 
46 
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shall  be  proceeded  against,  as  provided  in  the  fifth  section 
of  this  act,"  viz.,  as  in  case  of  failure  to  meet  installments 
of  interest. 

It  will  be  noticed  that  as  these  bonds  were  to  be  issued  in 
installments  at  diflferent  periods,  they  would  therefore  fall 
due  at  different  times. 

The  sixdi  section  provides,  ^*  that  if  said  company  shall 
fail  or  refuse  to  pay  any  of  said  bonds  when  they  fall  doe,  it 
shall  be  the  duty  of  the  governor  to  notify  the  attorney  gen- 
eral of  the  district  in  which  is  situated  the  place  of  business 
of  said  company,  of  the  fact;  and  thereupon,  said  attorney 
general  shall  forthwith  file  a  bill  against  said  company  in  tbe 
name  of  the  State  of  Tennessee,  in  the  Chancery  or  Circuit 
Court  of  the  county  in  which  is  situated  said  place  of  busi- 
ness, setting  forth  the  facts,  and  thereupon  said  court  shall 
make  all  such  orders  and  decrees  in  said  cause  as  may  be 
deemed  necessary  by  the  court  to  receive  the  payment  of 
said  bonds  with  the  interest  thereon,  and  to  indemnify  the 
State  of  Tennessee  against  any  loss  on  account  of  the  issu- 
ance of  said  bonds,  by  ordering  the  said  railroad  to  be  placed 
in  the  hands  of  a  receiver,  ordering  the  sale  of  said  road, 
and  all  the  property  and  assets  attached  thereto  or  belonging 
to  said  company,  or  in  such  other  manner  as  the  court  may 
deem  best  for  the  interest  of  the  State." 

By  section  twelve,  "  the  State  of  Tennessee  expressly  re- 
serves the  right  to  enact  by  the  Legislature  thereof,  here- 
after, all  such  laws  as  may  be  deemed  necessary  to  protect 
the  interest  of  the  State,  and  to  secure  the  State  against  any 
loss  in  consequence  of  the  issuance  of  bonds  under  the  pro- 
visions of  this  act;  but  in  such  manner  as  not  to  impair  the 
vested  rights  of  the  stockholders  of  the  companies." 

Complainants  contend  that  the  statutory  lien  is  to  be  re- 
garded as  an  instrument  of  security  taken  for  the  benefit  of 
the  bondholders;  or  more  fully  stated,  that  the  legislation  and 
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action  of  the  State  under  it  were  effectual  to  fix  upon  the 
railroads  respectively  a  lien  not  merely  for  the  indemnity  of  * 
the  State  of  Tennessee,  but  also  to  secare  the  payment  of  ics 
bonds  to  their  holders;  that  the  State  became  trustee  of  this 
lieu  for  the  benefit  of  the  holder  of  the  bonds,  which  lien 
inured  to  their  benefit  as  cestuis  qtte  trust  of  the  State,  by 
force  of  the  express  contract  to  that  effect  in  the'law  creating 
the  security,  as  well  as  by  necessary  legal  implication  from 
the  relations  of  the  parties,  which  no  subsequent  dealings 
between  the  railroad  companies  and  the  State  could  discharge. 
Again  it  is  said:  ^^the  first  or  primary  object  of  the  act  was 
to  compel  each  aided  company  to  pay  its  debts  directly  to  its 
true  creditor,  the  lender  on  the  bonds.  This  was  eficcted  by 
the  usual  and  proper  process,  a  lien  pure  and  simple  for  the 
payment  of  the  bonds  upon  the  estate  of  «each  aided  company 
enforceable  in  equity  in  case  of  default." 

On  the  other  hand  defendants'  answers  state  the  opposing 
view  thus:  ^Hhat  the  said  statutory  mortgage  was  taken  by 
the  State  in  its  own  behalf  and  for  its  o\^n  benefit,  and  not 
as  trustee  for  its  bondholders,  and  that  said  statutory  mort- 
gage was  conditioned  solely  for  the  payment  by  the  company 
to  the  State  of  the  company's  indebtedness  to  the  State  for 
the  bonds  loaned  to  it,  and  in  respect  of  both  principal  and 
interest  such  payment  was  conditioned  to  be  made  by  the 
company  to  the  State  before  the  corresponding  amount  of 
interest  or  principal  would  become  due  or  payable  by  the 
State  to  the  holders  of  the  State  bonds;  *  *  *  that  by 
the  statute  two  entirely  independent  and  distinct  debts  were  # 
created;  one  from  the  State  to  the  bondholders  upon*its 
bonds  payable  to  bearer,  resting  upon  the  faith  and  credit  of 
the  State;  the  other  an  indebtedness  from  the  railroad  com- 
pany to  the  State  for  the  amount  of  the  State  bonds  loaned 
to  it,  and  that  the  statutory  mortgage  was  given  to  secure  this 
latter  direct  obligation  from  the  railroad  company  to  the  State, 
with  which  the  bondholders  had  no  connection  or  concern." 
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It  is  further  said  that  whether  the  engagement  of  the 
*  company  was  to  pay  to  the  State  or  to  holders  of  the  bonds 
is  not  important,  and  that  if  under  the  terms  of  the  act  it 
shall  be  held  that  the  companies  were  to  make  payment  to 
the  bondholders,  such  payment  was  to  be  merely  in  relief  of 
the  State  from  the  ultimate  performance  of  its  obligation — 
but  all  the  while  the  obligation  of  the  State  remained — ^wae 
to  be  in  exoneration  of  the  State  but  did  not  modify  its 
undertaking  on  tlie  bond  and  ci^eated  no  privity  between  the 
bondliolders  and  the  company.  That  such  an  undertaking 
by  the  company  would  be  to  indemnify  the  State  by  payment 
of  the  bond  in  its  stead,  and  that  the  obligation  was  to  tlie 
State  alone,  and  one  in  which  no  one  else  had  or  was  intended 
to  have  any  legal  or  equitable  interest,  much  less  any  direct 
participation  and  right  of  intervention  or  control.  That  the 
relation  between  the  railroad  company  and  the  holder  of 
State  bonds  was  that  merely  oj  vendor  and  purchaser  of 
negotiable  securities,  passing  by  delivery  and  without  in- 
dorsement, and  therefore  created  no  relation  between  them  of 
debtor  and  creditor. 

OPINION  PBOPBB. 

I  cannot  refrain  from  expressing  personally  and  oflBcially 
my  acknowledgements  for  the  complete  and  exhaustive  argu- 
ments by  learned  and  eminent  counsel  which  distinguished 
the  hearing  and  submission  of  these  important  cases.  I  ap- 
proach their  consideration  with  all  the  aid  which  the  most 
consummate  and  elaborate  arguments  can  afford.  The  opiu- 
\qj\  will  not  extend  over  all  the  debated  ground. 

Have  the  holders  of  internal  improvement  bonds,  loaned 
by  the  State  of  Tennessee  to  a  railroad  company,  under  the 
act  in  question,  any  enforceable  right  by  contractor  otherwise 
in  the  statutory  lien  that  is  reserved  to  the  State  of  Tennessee 
for  the  payment  of  the  principal  and  interest  of  the  bonds  as 
they  matured?     Section  three  provides: 
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^<That  so  8oon  as  the  bonds  of  the  State  shall  have  been 
issued  for  the  first  section  of  the  road  as  aforesaid,  they  shall 
constitute  a  lieu  upon  said  section  *  *  *  and  the  State 
of  Tennessee,  upon  the  issuance  of  said  bonds,  and  by  virtue 
of  the  same,  shall  be  invested  with  said  lien  *  ♦  *  for 
the  payment  by  said  company  of  said  bonds,  with  the  interest 
as  the  same  becomes  due." 

This  section  of  the  statute  relates  only  to  the  first  division 
of  thirty  miles,  but  the  lien  there  declared  is  by  another  part 
of  the  act  applied  and  extended  to  each  additional  section  of 
twenty  miles  as  fast  as  completed  and  finally  to  the  entire 
road  as  security  <^for  the  piynient  of  all  bonds  issued  to  the 
company."     (Sec.  4.) 

The  lien  upon  the  property  of  the  company  was  effected 
by  virtue  of  the  statute  npou  the  issue  of  the  bonds  by  the 
State  and  their  acceptance  by  the  company.  Unle^  an  in- 
tention of  the  Legislature  to  secure  the  purchaser  of  the 
bonds  can  be  implied  from  the  act  and  the  dealing  of  the 
parties,  the  claim  of  complainants  to  the  relief  asked  in  these 
suits  rests  upon  a  mere  equity.  There  is  no  denial  that  it 
was  the  State  of  Tennessee  which  was  invested  with  the  lien, 
but  it  is  said  that  she  occupies  the  position  of  a  surety  hold- 
ing security  for  the  payment  of  the  debt,  of  which  security 
the  creditor — the  bondholder — can  upon  default  of  the  prin- 
cipal debtor — the  railroad  company — avail  himself  in  equity; 
that  default  by  the  company  and  by  the  State  in  the  payment 
of  the  interest  having  occurred,  the  State  becomes  and  is  a 
trustee  of  this  lien  for  the  benefit  of  the  bondholder. — It  was 
the  State  and  the  railroad  company  that  dealt  together  in  this 
matter.  The  State  dictated  the  terms  upon  which  it  would 
grant  aid,  and  the  company  accepted  those  terms  without 
reference  to  what  the  purchaser  of  the  bonds  would  say  or 
claim.  The  bonds  were  loaned  by  the  State  and  passed  over 
to  the  company  to  be  sold  for  money  to  aid  or  accommodate 
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the  coinpauj.  The  bonds  were  accepted  by  the  company 
upon  the  understanding  and  agreemeat:  1.  That  the  State 
was  invested,  with  a  lien  upon  the  company's  railroad  and 
property  to  fiecnre  ^'the  payment  by  said  company  of  said 
bonds  with  the  interest  thereon  as  the  same  becomes  due;') 
2.  That  the  interest  should  be  paid  by  the  company  to  the 
financial  agent  of  the  State  at  least  lifteen  days  before  it 
should  become  due,  or  satisfactory  evidence  be  produced  that 
it  had  been  paid  or  provided  for;  and  3.  That  the  principal 
of  the  bonds  should  be  paid  by  the  company  by  means  of  a 
sinking  fund  in  the  State  treasury,  created  by  the  purchase 
and  deposit  therein  of  Tennessee  interest-bearing  bonds, 
suppose  to  be  adequate  for  the  purpose  of  enabling  the 
State  to  meet  its  bonds  at  maturity. 

There  is  nothing  in  any  of  these  stipulations  out  of  which 
the  relation  of  the  State  to  the  bondholder  is  changed  from 
that  of  a  principal  debtor  to  a  surety.  Nor  does  it  appear 
•how  the  company  becomes  debtor  to  the  bondholder  in  any 
degree  whatever.  There  is  no  express  promise  on  its  part  to 
the  bondholder,  nor  is  any  contract  relatk>n  implied  between 
him  and  the  company.  Section  three  contains  no  language 
importing  such  promise.  It  declares  merely  that  the  State 
of  Tennessee  shall  be  invested  with  a  lien  for  the  payment 
of  the  bonds  by  the  company.  The  State  imposes  the  lien 
if  its  aid  is  accepted  and  as  a  condition  of  the  grant.  The 
language  may  imply  a  promise  by  the  company  accepting 
the  aid  to  pay  Ae  State,  but  there  is  no  obligation  of  the 
company  to  pay  the  bondholder,  resulting  either  from  posi- 
tive law  or  from  contract  express  or  implied. 

The  lien  was  clearly  "  reserved  in  favor  of  the  State,"  It 
was  the  State  of  Tennessee  that,  upon  the  issuance  of  the 
bonds,  was  invested  with  the  lien  or  mortgage  without  deed. 
No  other  lien  could  have  priority  over  or  come  in  conflict 
with  the  lien  of  the  State.    The  company  was  to  deposit  the 
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interest  inonej  and  exchange  with  the  State's  fiscal  agent  at 
least  fifteen  days  before  it  became  due,  or  satisfactory  evi- 
dence that  the  interest  had  been  paid  or  provided.  All  the 
suits  and  proceedings  under  the  act  are  given  as  remedies 
exclusively  to  the  State.  The  State  might  have  a  decree  and 
sell  the  road  for  non-payment  of  any  bond.  The  bond  was 
made  by  the  State  for  the  accommodation  of  the  railroad 
company,  and  was  sold  in  open  market,  without  any  promise 
by  the  company  other  than  what  is  implied  to  the  State  by 
accepting  the  benefit  of  the  act. 

There  is  no  express  declaration  of  trust  on  the  part  of  the 
State.  It  is  sought  to  raise  a  trust  out  of  the  language  of 
the  act,  and  the  principle  is  invoked,  applicable  to  a  security 
given  by  a  debtor  to  his  surety,  conditioned  that  it  shall  be 
void  if  the  mortgageor  pays  the  debt  on  which  the  mortgagee 
is  surety,  viz. :  That  in  such  case  the  mortgage  will  be  held 
both  as  an  indemnity  to  the  surety  and  as  a  security  for  the 
debt;  the  surety  being  regarded  in  equity  as  trustee  for  the 
benefit  of  the  creditor,  and  as  having  no  right  to  discharge 
or  defeat  the  trust,  unless  it  be  to  a  purchaser  for  a  valuable 
consideration  without  notice. 

The  rule  is  not  questioned.  But  it  is  not  conceived  that 
this  rule  would  control  the  express  terms  of  a  mortgage  or 
other  instrument  of  security,  nor  render  wholly  nugatory  the 
effect  of  an  express  reservation  of  a  right  of  disposition  of  the 
mortgaged  property  by  the  mortgagee,  as  is  provided  in  the 
statute  under  consideration. 

It  is  not  within  the  province  of  equity  to  import  conditions 
into  the  mortgage.  The  conditions  of  this  statutory  lien  were, 
that  the  company  should  deposit  the  interest  money  and  ex- 
change with  the  State's  fiscal  agent,  or  furnish  evidence  of 
prior  payment,  and  should  also  pay  into  the  treasury  the 
means  of  providing  a  sinking  fund  for  the  ultimate  payment 
of  the  bonds.     This  dealing  was  to  be  with  the  State — as  to 
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the  payment  of  the  principal  it  mnst  have  been — as  to  the 
payment  of  interest  it  was  optional  with  the  company — and 
there  being  no  express  covenant  by  the  company,  a  compli- 
ance with  the  conditions  named  in  the  mortgage  would  dis- 
charge the  lien. 

"We  do  not  overlook  a  claim  made  by  one  of  complainants' 
counsel,  that  the  intention  of  the  Legislature  is  to  be  ascer- 
tained by  the  language  of  the  statute  declaring  the  lien,  bat 
we  think  the  statute  must  be  construed  together,  and  that 
the  requirements  put  upon  the  mortgageor-^the  conditions  of 
his  mortgage — when  read  in  connection  with  the  declaration, 
many  times  repeated  in  the  statute,  that  the  lien  is  the  lien 
of  the  State,  should  have  great  weight  in  determining  the 
legislative  intention.  The  meaning  of  the  legislation  is  to 
be  declared  from  the  words  and  subject  matter  of  the  statute. 
It  is  the  scope  and  meaning  of  the  whole  enactment,  rather 
than  the  liberalism  of  words  and  phrases  that  are  to  govern; 
the  signification  of  tlie  entire  act,  and  not  a  single  clause, 
determines  the  intention  of  the  law  maker.  Thus  section  six, 
considered  with  other  provisions  of  the  act,  is  important  as 
reserving  to  the  State  the  right,  through  proceedings  in  court, 
to  sell  the  road,  thereby  discharging  it  from  the  lien  imposed 
by  the  statute. 

The  fact  that  the  State  might  discharge  the  lien  in  such 
way,  imports  that  there  was  no  intention  of  the  law  makers 
to  give  a  beneficial  interest  in  the  security  to  any  one  but  the 
State.  This  view  applies  with  peculiar  force  where  the  holder 
of  the  security  is  a  State  not  amenable  to  the  ordinary  pro- 
cess of  courts. 

This  view  of  the  effect  of  section  six  upon  the  construction  as 
to  legislative  intent,  is  not  weakened  but  fortified  by  section  four- 
teen, which  declares  that  "in  the  event  any  of  the  roads  *  *  * 
shall  be  sold  under  the  provisions  of  the  act,  it  shall  bethe^uty 
of  the  governor  to  appoint  an  agent  for  the  State,  who  shall 
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attend  the  sale,  *  «  *  and  protect  the  interests  of  the 
State,  and  shall,  if  necessary  to  protect  said  -interest,  buy  in 
the  road  *  *  ♦  in  the  name  of  the  State;  and  in  case 
said  agent  shall  purchase  said  road  for  the  State,  the  gov- 
ernor shall  appoint  a  receiver,  who  shall  take  possession  of 
the  road  and  property,  and  use  the  same  as  provided  for  in 
the  fifth  section  of  this  act,  and  said  receiver  shall  settle  his 
accounts  semi-annually  with  the  comptroller  until  the  next 
meeting  of  the  General  Assembly." 

This  section  imports  three  things,  at  least,  as  to  a  sale:  1. 
A  third  person  may  be  a  purchaser.  2.  The  State  may  be  the 
purchaser.  3.  That  the  purchaser  obtains  a  title  discharged 
of  the  lien.  It  is  manifest  that  if  a  stranger  buys  he  takes 
title  freed  from  all  liens  imposed  by  the  act  upon  the  prop- 
erty, and  there  is  nothing  in  the  language  of  the  section  or 
in  the  act  to  indicate  that  the  State,  becoming  purchaser, 
does  not  take  the  property  equally  free  from  such  lien. 

The  receiver  appointed  by  the  governor  is  to  take  posses- 
sion of  the  road  and  "  use  the  same  as  provided  for  in  the 
fifth  section,"  that  is,  in  like  manner,  viz.,  "run  the  same  and 
manage  the  entire  road."  This  he  is  to  do  until  the  next 
meeting  of  the  General  Assembly,  when  by  clear  implication 
the  future  management  or  disposition  of  the  road  is  left  to 
legislative  action. 

The  contract  between  the  State  and  the  company  is  that 
the  State  shall  have  a  lien  "for  the  payment  by  said  company 
of  said  bonds,"  but  it  is  nowhere  required  by  the  State,  and 
therefore  not  assented  to  by  the  company,  that  the  latter  shall 
pay  to  the  hondholder.  It  was  urged  that  this  language  im- 
ports payment  by  the  company  to  the  only  person  then  enti- 
tled to  ask  or  enforce  it.  The  language  must,  however,  be 
understood  to  relate  to  other  parts  of  the  statute  which  pre- 
scribe specifically  the  manner  of  payment  by  the  company, 
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viz.,  payment  annually  into  the  State  treasury  of  a  sum  to 
be  employed  as  a  sinking  fund. 

It  is  made  optional,  by  section  five,  with  the  company, 
whether  it  will  de].)08it  the  interest  as  it  becomes  due  with 
the  fiscal  agent  of  the  State,  or  pay  the  same  to  the  bond- 
holder, and  by  section  seven  the  principal  was  to  be  paid  by 
setting  apart  annually,  after  five  years  from  the  completion 
of  the  road,  a  certain  per  centum  of  the  amount  of  bonds 
issued  to  the  company,  invested  in  any  bonds  of  the  State 
and  assigned  to  the  governor.  This  sinking  fund  provision 
would,  within  the  period  which  the  bonds  had  to  run,  place 
in  the  treasury  of  the  State  an  amount  suflicient  to  nearly  or 
quite  enable  the  State  to  pay  the  bonds.  The  Tennessee 
bonds  were  generally  six  per  cent.,  and  funded  in  those,  the 
time  required  would  be  thirty-three  years  and  two  months. 

There  is  nothing  in  the  act  to  indicate  that  after  the  com- 
pany has  complied  with  these  provisions  as  to  interest  and 
sinking  fund,  and  has  thus  provided  the  State  with  the  means 
of  payment,  that,  the  company  was  also  required  to  pay  to  the 
bondholders.  Certainly  this  was  not  the  condition  of  the 
security,  as  the  only  way  in  which,  a  default  could  occur  was 
by  failure  of  the  company  to  provide  for  payment  of  the  in- 
terest and  principal  in  those  specified  ways. 

But  it  is  said  the  sinking  fund  was  not  to  be  commenced 
until  five  years  after  the  particular  road  should  be  completed, 
and  that  that  event  might  not  take  place  at  all,  or  not  till 
half  or  more  of  the  time  which  the  bonds  had  to  run  had 
expired,  so  that  the  period  might  be  wholly  inadequate  in 
which  to  provide  a  sufiicient  sinking  fund  for  paying  the 
bonds  when  due,  and  that  this  indicates  that  the  lieu  was  not 
intended  as  a  security  merely  for  payment  by  the  company 
to  the  State  by  means  of  a  sinking  fund  in  the  manner  pro- 
vided. A  statute  must  be  construed  from  the  standpoint, 
the  circumstances  and  surroundings  of  the  lawmakers  when 
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it  waa  enacted;  and  it  would  be  unjust,  and  repugnant  to 
reason  aud  common  experience,  to  assume  that  the  Legisla- 
ture passed  the  act  in  the  expectation  that  the  roads  would 
never  be  finished,  or  would  not  be  completed  within  a  rea- 
sonable time.  Besides,  section  twelve  reserved  to  the  State 
ample  powers  to  make  such  modifications  in  relation  to  the 
time  for  tlie  sinking  fund  to  commence,  and  the  per  cent, 
annually  to  be  paid  into  that  fund,  as  would  fully  protect  the 
interests  of  the  State  against  delay  on  the  part  of  the  railroad 
company. 

Whatever  might  be  said  in  regard  to  the  evidence,  adduced 
in  these  cases,  of  contemporaneous  construction  through  the 
utterances  of  State  ofiicials  in  public  documents,  the  action 
of  any  department  of  the  State  government,  or  otherwise, 
there  is,  in  the  judgment  of  the  court,  nothing  to  change  the 
views  which  have  been  expressed. 

Chamberlain  v.  St.  Paul  <&  Sionx  City  JR.  B.  Co.^  92  CT.  S, 
299,  was  decided  upon  a  statute  and  upon  facts  similar  to 
those  in  the  present  cases,  and  is  very  instructive.  The  State 
of  Minnesota  by  a  constitutional  amendment  provided  for  an 
issue  of  its  bonds  as  a  loan  to  the  Southern  Minnesota  Bail- 
road  Company,  and  required  such  company  to  convey  the 
lands  in  question  ^<in  trust  for  the  better  security  of  the 
treasury  of  the  State  from  loss  on  said  bonds;"  and  further 
provided  that  if  the  borrowing  company  should  make  default 
in  payment  of  either  the  principal  or  intei'est  of  jthe  bonds 
issued  by  the  State,  the  governor  shoi^ld  proceed  to  sell  the 
lands  held  in  trust  by  the  State.  The  company  accordingly 
executed  a  ti'ust  conveyance  of  the  lands  to  the  State,  condi- 
tioned for  .the  payment  of  the  principal  and  interest  of  the 
bonds  issued  to  that  company.  The  company  made  default 
in  the  paytnent  of  interest.  The  State  foreclosed  and  became 
the  purchaser  of  the  lands,  which  she  granted  to  another  cor- 
poration, the  defendant  in  the  Chamberlain  suit     Chamber- 
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lain  was  holder  of  some  of  the  State  bonds,  the  payment  of 
which  was  secured  by  the  trust  conveyance,  and  sought  to 
have  a  lien  upon  the  land  declared  in  his  favor. 

In  the  cases  at  bar,  as  in  that  case,  the  State  was  primarily 
liable  to  the  holder  of  the  bonds.  In  the  cases  at  bar,  as  in 
.  that  case,  the  State  reserved  to  itself  the  right  of  foreclosure 
and  disposition  of  the  property.  In  deciding  that  case,  Jus- 
tice Field,  after  stating  the  position  of  the  complainant,  viz., 
<<  that  the  interest  which  the  State  took  under  the  trust  deed 
and  mortgage  was  only  the  right  to  hold  them  as  security 
against  loss  upon  its  bonds,  *  «  *  that  this  interest 
was  not  changed  by  foreclosure  of  the  mortgage  and  by  pur- 
chase of  the  property  by  the  State,"  uses  the  following  lan- 
guage: 

"The  State  was  primarily  liable  to  the  bondholders;  and 
it  was  only  between  her  and  the  company  that  the  relation 
of  principal  and  surety  existed. 

« It  may  be  doubted  whether  the  bondholders  could  call 
upon  the  company  in  any  event.  The  indorsement  made  by 
the  president  simply  transferred  the  bonds;  it  was  not  the 
act  of  the  company.  Be  that  as  it  may,  whatever  right  the 
plaintiff  had  to  compel  the  application  of  the  lands  received 
by  the  State  to  the  payment  of  the  bonds  held  by  him,  it  was 
one  resting  in  equity  only.  It  was  not  a  legal  right  arising 
out  of  any  positive  law  or  any  agreement  of  the  parties.  It 
did  not  create  any  lien  which  attached  to  and  followed  the 
property.  It  was  a  right  to  be  enfoi-ced,  if  at  all,  only  by  a 
court  of  chancery  against  the  surety.  But  the  State  being 
the  surety  here,  it  could  not  be  enforced  at  all,  and,  not  being 
a  specific  lien  upon  the  property,  cannot  be  enfoi^ced  against 
the  State's  grantees." 

Tliis  was  said  to  be  the  law  of  that  case,  even  if  the  bond- 
holders could  have  called  upon  the  company  for  payment 
But  laying  this  feature  aside,  the  analogies  are  as  before  stated, 
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and  whatever  right  the  plaintiffs  have  to  claim  benefit  from 
the  security  rests  here,  as  in  that  case,  as  a  mere  equity; 
there  was  no  legal  right  because  the  law  did  not  impose  one, 
and  the  company  made  no  promise  to  the  bondholder.  Such 
equity  created  no  lien  which  followed  the  property;  the  lia- 
bility of  the  State  was  to  the  bondholder.  She  held  no  rela- 
tion as  surety  to  him;  as  in  the  Chamberlain  case,  it  was 
only  as  between  her  and  the  company  that,  in  any  possible 
view,  the  State  could  be  regarded  as  surety,  and  this  view 
would  make  it  necessary  to  treat  the  company  as  the  princi- 
pal debtor  to  the  bondholder,  whereas  the  company  was  not 
the  principal  debtor,  nor  indeed  a  debtor  to  the  bondholder 
in  any  degree. 

The  reasoning  in  the  case  of  Hand  v.  H.  R.  Co,j  in  the 
Supreme  Court  of  South  Carolina  (manuscript)  referred 
to  on  the  argument,  cannot  all  be  adopted  as  applicable  to 
these  cases,  if  the  conclusions  might  be. 

It  is  not  upon  its  facts  authority.  The  railroad  company 
made  its  own  bonds,  and  the  Stat^  guaranteed  their  payment 
to  the  holder  by  indorsement.  The  State  was  secured  by  a 
lien  upon  the  company's  road,  reserved  by  the  statute  which 
authorized  the  guarantee.  As  a  surety  the  State  assumed 
contract  obligations  to  the  creditor — the  bondholder.  If  a 
creditor  has  a  right  to  claim  the  benefit  of  security  given  by 
the  debtor  to  his  surety  for  the  latter's  indemnity,  it  does  not 
follow  that  the  right  exists  where  the  principal  debtor  takes 
the  security  from  the  accommodatee  and  where  the  security 
holder  holds  no  other  relation  to  the  creditor  than  that  of 
debtor,  and  the  giver  of  the  security  is  neither  a  debtor  nor 
surety  to  the  creditor. 

It  becomes  unnecessary  to  further  consider  the  effect  of  the 
reservation  of  power  to  the  State  under  section  twelve.  The 
court  has  already  stated  that  such  reserved  power  is  ample 
to  authorize  a  modification  of  the  sinking  fund  provisions,  as 
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has  been  done  by  increafiing  the  amonnt  to  be  paid  annually 
into  the  sinking  fand,  and  changing  the  time  for  snch  pay- 
ment to  commence. 

It  follows  that  by  this  judgment  neither  the  foreclosed  nor 
the  non-foreclosed  roads  are  subject  to  any  lien  in  favor  of 
the  holders  of  internal  improvement  bonds  issued  by  the 
State  of  Tennessee,  nnder  the  acts  passed  by  that  State,  and 
to  which  reference  has  been  made. 

Otlier  topics  presented  in  the  arguments  need  not  be  con- 
sidered. 

A  decree  will  be  entered  in  each  case,  dismissing  the  bill 
of  complaint  therein,  with  costs  to  defendants,  and  it  is  di- 
rected that  such  decrees  be  drawn  and  presented  for  approval. 

The  ease  of  Stetens  et  al,  v.  The  Railroade  was  subsequeDtly  tried 
before  HammonDi  J.,  at  Memphis,  involving  the  same  facts  and  questions. 
It  was  submitted  on  brief  of  E,  L,  Andrews  and  Hoadly^  Johruon  d 
Colston^  for  complainants,  and  Wright^  Folkeg  A  Wrighty  Peter  HamiUm 
<t  Bro.  and  Jamee  Fentreee^  for  defendants.  The  case  was  decided  in  favor 
of  the  defendants.  No  written  opinion  has  been  filed  ap  to  this  date,  Sep- 
tember 1, 1882.  A  supplementary  brief  was  submitted  by  complainants' 
counsel,  in  which  they  refer,  as  additional  authority,  to  the  Railroadt  t. 
Schutte  (the  Florida  case),  108  U.  S.  78,  decided  snbseqaently  to  the  flnt 
case.    [Reporter, 
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TIMOTHY    E.  TARSNEY,   Assignee,   v.   MARGARET 

TURNER 

CiBcuiT  Court — Eabtebk  District  of  MicfliGAisr — 

OCTOBKB   11,  1880. 

1.  Fraud — Coitveyancb  to  Harried  Woman.  —  When  a  married 
woman,  living  witli  her  husband,  consents  to  and  permits  him  to  receive 
the  income  of  her  separate  estate,  what  is  so  received  becomes  absolutely 
bis,  and  he  is  not  answerable  to  her  for  it.  The  receipt  of  such  income 
by  him  is  not  a  sufficient  consideration  to  support  a  conveyance  from  the 
husband  to  the  wife,  unless  there  is  an  agreement  by  him  to  repay  or 
invest  the  same  for  her. 

2.  Valid  Consider ation—Coitv^etakce  in  Discharge. — If  rents  real- 
ized from  her  property  are  by  her  direction  paid  to  her  husband  upon  an 
understanding  that  he  will  invest  the  same  for  her  benefit,  he  becomes 
her  debtor  legally  and  morally.  Such  obligation  is  enforceable  in  a  court 
of  conscience,  and  a  conveyance  made  in  discharge  thereof  is  a  valid 
consideration. 

8.  Discrediting  One's  Own  Witness. — ^Where  one  reads  the  deposi- 
tions of  a  witness  on  the  trial  of  a  cause,  he  vouches  for  the  credibility 
of  the  one  testifying.  He  is  not  absolutely  concluded,  as  courts  recog- 
nize the  possibility  of  surprises  in  such  matters.  He  may  show,  if  he 
can,  by  other  witnesses,  that  the  facts  are  not  as  deposed  to ;  but  he  will 
not  be  permitted  to  impeach  the  reputation  for  truth  or  credibility  of  his 
own  witness. 

4.  Same. — Nor  will  the  court  permit  such  party  by  argument,  based 
on  the  assumption  that  such  witness  is  interested  against  him  and  dis- 
honest, to  destroy  the  effect  which  the  law  requires  the  court  to  give  the 
evidence  as  against  the  party  offering  it,  when  voluntarily  adduced  by 
such  party.  If  believed  at  the  time  to  be  false,  the  deposition  should 
have  been  withheld. 

Wi87ier  <&  DrapeTj  (of  Saginaw,)  for  complainant. 

Camp  cfe  Brooks^  {pi  East  Saginaw,)  and  Ch'^iffin  dk  Dickin- 
son^ {pi  Detroit,)  for  defendant. 

The  facts  are  fully  stated  in  the  opinion. 
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Baxter,  J. — In  1873,  Henry  Turner  and  wife  took  up 
their  residence  in  East  Saginaw.  They  were  apparently  in 
easy  circumstances.  He  soon  thereafter  acquired  title  to 
property,  real  and  personal,  worth  $50,000.  But  by  several 
instruments  bearing  date  from  the  13th  of  March  to  the  IStli 
of  December,  1877,  inclusive,  he  conveyed  the  same  to  de- 
fendant, his  wife,  reciting  an  aggregate  consideration  of 
$58,365.  On  the  3l8t  of  August,  1878,  eight  months  and 
a  half  after  the  execution  of  the  last  of  said  conveyances,  he 
filed  a  petition  in  the  District  Court  for  this  district,  praying 
to  be  allowfed  the  benefit  of  the  bankrupt  law,  and  was  ac- 
cordingly in  due  time  adjudged  a  bankrupt,  and  complainant 
was  appointed  assignee  of  his  estate.  His  liabilities  as 
proven  amount  to  $1,700,  and  his  assets  to  $191.50.  The 
assets  being  insufficient  to  pay  the  debts,  complainant  filed 
this  bill  for  the  purpose  of  having  sai4  conveyances  annulled, 
on  the  ground  that  they  were  executed  without  consider- 
ation and  with  the  intent  to  hinder,  delay  and  defraud 
creditors. 

The  defendant  has  answered,  explicitly  denying  the  alleged 
fraud,  and  affirming  that  said  conveyances  were  executed  in 
good  faith  and  for  the  considerations  therein  recited. 

The  issue  is  therefore  one  of  fact. 

There  is  no  positive  evidence  of  an  actual  fraudulent  in- 
tent in  the  execution  of  these  conveyances  or  either  of  them. 
But  it  is  insisted  that  thei*e  are  badges  from  which  the  fraud- 
ulent intent  ought  to  be  inferred.  A  badge  of  fraud  is  any 
fact  calculated  to  throw  suspicion  upon  the  particular  trans- 
action. But  badges  of  fraud  are  not  conclusive;  they  may 
be  explained.  Has  such  explanation  been  made  in  this  case? 
In  this  regard  no  proof  has  been  ofifered  except  the  evidence 
of  the  defendant  and  her  husband.  They  were  called  and 
examined  by  the  complainant.  Their  examination  consumed 
four  days.     They  were  asked  a  great  many  questions,  pertd- 
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nent  and  impertinent,  collateral  and  frivolous,  but  their 
answers,  if  true,  clearly  disprove  complainant's  case.  They 
say  the  defendant  owned  a  separate  property  in  China  which 
yielded  an  annual  rent  of  $5,000,  which,  by  her  direction, 
was  paid  to  her  husband;  that  he  used  this  fund  so  paid  to 
him  to  pay  for  the  property  (or  a  portion  of  it)  in  contro- 
versy, and  took  the  title  in  his  own  name;  that  in  this  way 
he  became  her  debtor,  and  that  he  honestly  and  in  good  faith 
made  the  conveyances  assailed  by  this  proceeding  in  liquida- 
tion of  his  said  indebtedness. 

The  complainant,  however,  after  thus  taking  and  reading 
the  depositions  of  these  witnesses,  contends  that  they  contain 
discrepancies  and  contradictions  which  cannot  be  reconciled, 
from  which  he  deduces  the  conclusion  that  their  testimony 
is  false.  Is  he  at  liberty  to  thus  assail  the  integrity  and 
truthfulness  of  his  own  witnesses?  He  not  only  took  but 
read  their  depositions  on  the  trial  of  the  case,  and  thereby 
vouched  for  their  credibility.  But  he  was  not  absolutely 
concluded  by  their  evidence.  The  courts  recognize  the  possi- 
bility of  surprises  in  such  matters.  One  may  without  fault 
examine  an  unworthy  and  unreliable  witness  and  afterwards 
discover  that  he  has  been  duped  and  imposed  on.  He  is, 
therefore,  not  concluded  by  what  the  witness  may  say.  He 
may  show  by  other  evidence,  if  he  can,  that  the  facts  are 
otherwise  than  deposed  to  by  such  witness,  or,  as  in  this  case, 
where  the  evidence  is  in  depositions,  decline  to  read  them 
on  the  hearing.  But  he  will  not  be  permitted  to  impeach 
the  reputation  for  truth  or  impugn  the  credibility  of  his  own 
witness.  Greenleaf's  Ev.  pp.  442,  443;  and  Philips'  Ev. 
vol.  2,  4th  American  edition,  pp.  982,  983.  Nor  will  he  be 
permitted  by  argument  based  on  the  assumption  that  the 
witness  is  interested  against  him  and  is  dishonest,  to  destroy 
the  effect  which  the  law  requires  the  court  to  give  to  evi- 
47 
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dence  (as  against  the  party  offering  it)  .voluntarily  adduced 
by  a  party  to  a  cause.  If  complainant  l>elieved  the  deposi- 
tions of  these  witnesses,  as  he  now  contends,  to  be  untrue, 
he  ought  not  to  have  read  them.  If  fiilse,  why  offer  them 
in  evidence?  What  purpose  could  they  subserve  to  be  first 
read  and  then  argued  away  as  being  untrue?  The  absurdity 
of  such  a  practice  is  obvious. .  To  tolerate  it  would  but  be  a 
waste  of  time.  Having  introduced  the  depositions  com- 
plainant is  bound  thereby  unless  there  is  other  proof  in  the 
record  showing  the  fact  to  be  otherwise.  There  is  no  such 
proof,  and  it  follows  that  complainant  is  not  entitled  to  a 
decree  on  the  ground  tliat  the  conveyances  mentioned  were 
made  to  hinder  and  defraud  creditors. 

But  complainant  urges  another  ground  of  relief.  He  in- 
sists that,  conceding  the  testimony  of  thes^  witnesses  to  be 
true,  he  is  entitled  to  a  decree.  They  both  admit  that  the 
rents  realized  from  defendant's  separate  property,  which  con- 
stitutes the  consideration  for  the  conveyances  attacked,  were 
paid  to  the  husband  by  the  wife's  direction  and  request;  and 
thereupon  it  is  contended  that  "when  a  married  woman,  living 
with  her  husband,  consents  to  and  permits  her  husband  to 
receive  the  income  of  her  separate  estate,"  the  estate  thus 
received  "  becomes  absolutely  his,  and  that  he  is  not  answer- 
able to  her  for  it,"  and  that  the  receipt  of  such  income  "  is 
not  a  sufficient  consideration  to  support  a  conveyance  from 
the  husband  to  the  wife,"  as  against  his  creditors,  unless 
there  is  an  agreement  by  him  "  to  repay  or  invest  the  same 
for  her." 

We  concur  in  the  proposition  as  stated.  But  we  think  the 
evidence  (if  the  testimony  of  the  witnesses  mentioned  is  to 
be  received  as  true)  brings  this  case  within  the  exception. 
The  rents  realized  from  defendant's  property  were  by  her  di- 
rection paid  to  her  husband;  but  it  was  so  paid  upon  an 
"  understanding  "  that  he  would  invest  the  same  for  her  ben- 
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efit.  This  understanding  was  repeatedly  reco^^nized  by  him. 
He  thus  became  her  debtor,  morally  and  legally;  his  obliga- 
tion to  account  was  enforceable  in  a  court  of  conscience,  and 
the  conveyances  made  in  discharge  thereof  are  supported  by 
a  valid  consideration.  Complainant's  bill  will  be  dismissed 
with  costs. 
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ABANDOMENT.—See  Abmtraltt,  40— Execution,  6. 
ACCRETION.— See  Mobtgaqbb,  8. 
AGENT.— See  Cokporatiok,  7. 
ADMIRALTY. 

1.  In  the  admiralty,  the  court  will  not,  on  mere  motion,  at  a  subsequent 

term,  set  aside  a  decree  made  at  the  hearing.  The  Schooner  Ori- 
entcUi  6. 

2.  See  MoBTGAOB,  1.  .  .  - 
8.  See  Lien,  1. 

4.  The  court  has  power  to  order  the  re-arrest  of  a  vessel  if  the  stipula- 

tion to  answer  a  judgment  has  been  accepted  by  mistake  or  fraud 
and  the  sureties  were  never  bound.    The  Favorite^  86.' 

5.  See  Salvage,  1. 

6.  If  a  vessel  employ  a  tug  in  general  terms  to  tow  in  and  land  her  at 

a  particular  place,  the  undertaking  of  the  tug  necessarily  is  that  it 
will  use  the  proper  skill  and  ability  to  perform  the  service ;  and  it 
lias  the  right,  and  it  becomes  its  duty  as  well,  to  direct  the  vessel 
that  is  towed,  and  to  manage  the  helm,  to  the  end  that  such  vessel 
may  aid  in  accomplishing  the  task  entered  upon,  viz.,  making  the 
landing.    The  Southwest  and  L.  P.  Smithy  79. 

7.  The  master  of  a  scow  took  possession  of  a  lighter,  having  no  author- 

ity therefor,  and  used  her  in  carrying  wood  off  the  shore  of  Lake 
St.  Clair  to  the  scow,  but  neglected  to  return  her:  Held^  The  court 
of  admiralty  has  jurisdiction,  and  the  scow  is  liable  in  rem  for  the 
conversion. 
Though  originally  seized  in  a  fish  pond  staked  off  from  the  Detroit 
river,  yet  as  the  scow  employed  the  lighter  in  its  service  upon 
navigable  waters  she  was  liable.    The  Florence^  56. 

8.  The  provisions  of  Sec.  635,  Revised  Statutes  of  the  United  States, 

relative  to  appeals  within  oue  year  from  the  time  of  entering  the 
judgment,  order  or  decree  appealed  from,  does  not  app'ly  to  appeals 
from  decrees  in  admiralty. 

9.  Appeals  in  admiralty  should  ^e  taken  to  the  term  of  the  Circuit 

Court  next  succeeding  the  term  of  the  District  Court  at  which  the 
decree  was  rendered.    The  Orientaly  87. 
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10.  Collision — The  Vessel  in  Fault — Keolioenoe.— The  result  of 

the  authorities,  English  and  American,  is  that  when  a  collisioD 
occurs  between  a  vessel  in  motion  propelled  by  steam  or  sail,  and 
a  vessel  or  other  thing  at  rest,  the  yessel  in  motion  is  prima  fade 
in  fault ;  that  it  can  excuse  itself  only  by  showing  the  cause  of  the 
disaster,  and  that  it  must  appear  on  such  showing  that  the  cause 
was  not  one  of  the  ordinary  forces  of  nature,  but  something  unex- 
pected, as  a  sudden  storm,  an  unknown  current  or  unexpected 
derangement  of  machinery,  whicB  could  not  have  been  anticipated 
or  guarded  against  by  the  exercise  of  ordinary  skill. 

11.  BcKTHEN  OF  pROOF. — Neither  in  a  civil  nor  criminal  case  does  the 

burthen  of  proof  ever  shift.  It  remains  on  the  party  on  whom  it 
rested  in  the  beginning. 

12.  True  Rule  as  to  Negligence. — When  the  thing  is  show^n  to  be 

under  the  management  of  the  defendant  or  his  servants,  amd  the 
accident  is  such  as  in  the  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  aro-e  from  want  of  care. 

13.  Collision  in  Daylight— Presumption.— When  the  collision  occurs 

in  broad  day  light  the  legal  presumption  is  that  the  accident  was 
occasioned  by  the  fault  of  the  vessel  in  motion. 

14.  Pnx)T — Accident  Unavoidable. — The  proof  as  to  how  the  pilot 

turned  his  wheel,  and  that  his  management  was  proper  under  the 
circumstances,  by  himself  and  others — and  that  proper  nautical 
skill  was  used,  is  a  very  different  thing  from  showing  that  he  was 
skillful,  and  in  the  emergency  did,  in  his  opinion,  exercise  his  best 
skill  and  judgment.  The  fact  that  the  pilot  did  what  his  best  judg- 
ment dictated  may  prove  his  want  of  judgment,  but  not  that  the 
act  was  unavoidable. 

15.  What  Negligence  Plaintiffs  Must  Show.— To  entitle  plaintiffs 

to  recover  it  is  not  incumbent  on  them  to  show  the  specific  act  of 
negligence  committed  by  defendants.  It  is  superfluous  to  inquire 
wherein  the  steamboat  was  not  managed  with  proper  nautical  skill 
when  the  collision  was  caused  by  a  vessel  having  the  power  to 
move  or  stop  at  pleasure  in  a  channel  of  sufficient  breadth,  without 
any  superior  foj-ce  compelling  her  to  the  place  of  collision.  It  is 
not  necessary  for  the  plaintiff  to  trace  specifically  in  what  the  neg- 
ligence consists,  and  if  the  accident  arose  from  some  inevitable 
fatality,  it  is  for  the  defendant  to  show  it.  Hall  db  Eddy  v.  Liitk^ 
153. 

16.  Material  men  furnishing  supplies  in  the  bome  port  where  the  State 

law  gives  a  lien  have  a  lien  of  equal  rank  with  material  men  fdr- 
nisbing  supplies  in  a  foreign  port.  There  is  no  preference  of 
payment  in  their  claims. 
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17.  The  clerk  of  the  District  Oourt  placed  claims  for  supplies  fUmished 

in  Caaadian  ports  in  a  higher  rank  than  claims  of  domestic  mate- 
rial men.  This  was  excepted  to  on  the  ground  that  all  material  men 
should  stand  on  an  equal  footing,  and  the  exception  was  sustained 
hy  the  circuit  judge  on  appeal.    The  General  Bumside,  144. 

18.  The  collision  act  of  1864  provides  that  when  steamers  are  meeting 

end  on  or  nearly  end  on,  they  shall  port — each  one — and  go  to  the 
right,  hut  this  applies  to  cases  in  which  each  •steamer  is,  at  night, 
in  such  position  as  to  see  both  of  the  colored  lights  of  the  other. 
Where  the  red  light  is  opposite  the  red  light  of  the  other  it  does 
not  a^ply,  and  if  the  green  light  of  one  of  the  steamers  is  opposite 
the  green  light  of  the  other,  or  if  in  any  case  each  vessel  shows  to 
the  other  a  single  colored  light  directly  ahead,  or  where  both  lights 
are  anywhere  but  ahead,  the  rule  does  not  apply. 

19.  There  is  no  general  obligation  to  slacken  speed,  although  two  steam- 

ers are  found  approaching  each  other  in  such  a  way  as  that  it  is 
necessary  to  change  the  helm  in  order  to  avoid  a  collision,  yet  such 
an  obligation  arises  in  case  ot  continuous  approach  or  when  the 
approaching  light  is  f /und  to  be  closing  in  instead  of  opening  out. 

20.  If  the  question  be  wheth'  r  there  was  promptness  in  giving  and  exe- 

cuting orders  upon  a  steamer  immediately  before  a  collision,  the 
fact  that  the  master  left  the  deck  after  the  lights  of  the  approach- 
ing vessel  had  been  seen,  and  did  not  return  until  alter  a  collision 
had  become  inevitable,  may  be  looked  to,  as  also  the  further  fact 
that  the  engineer  for  two  or  three  times  left  his  post  to  observe  the 
approaching  lights.  The  court  may  properly  consider  such  facts 
as  indicating  a  want  of  due  diligence.    The  Manitoba^  241. 

21.  The  wife  of  a  passenger  brought  a  libel  in  rem  to  recover  damages 

for  the  death  of  her  husband,  caused  by  the  negligence  of  the 
officers  of  the  vessel. 

22.  Plea  to  the  jurisdiction.    Jurisdiction  sustained.    The  ChoH,  Morgan^ 

274. 

23.  See  Salvage,  3  and  4 

24.  Where  a  collision  occurred  between  a  propeller  that  was  aground  on 

the  St.  Clair  Flats  and  a  tow  that  was  bound  up,  the  propeller  was 
condemned  for  not  exhibiting  a  proper  light,  and  the  tug  because 
it  failed  to  stop.  The  schooner  that  was  towed  was  adjudged 
faultless. 

25.  The  Relation  Between  Tug  and  Tow. — Looking  to  the  business 

of  towing  as  ordinarily  conducted  upon  the  lakes,  the  relation  be- 
tween the  tug  ami  the  vessel  towed  is  that  of  master  and  servant 
The  tug  furnishes  her  own  crew,  regulates  the  length  of  the  line 
and  the  movements  of  the  vessels,  the  order  in  which  the  tow  shall 
be  made  up,  and  determines  the  number  of  the  tow,  irrespective 
of  the  wishes  of  the  master  of  the  vessel  towed.    Each  vessel  is 
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liable  to  third  parties  for  her  own  negligence;  no  further,  but  in 
certain  events  they  may  be  jointly  liable. 

26.  Where  there  has  been  no  change  of  ownership  the  'libellant  is  not 

debarred  of  his  action  if  he  commence  his  suit  within  the  time 
prescribed  by  the  statute  of  limitations;  and  there  is  no  laches 
because  two  year's  time  has  elapsed  since  the  collision. 

27.  The  CoNFLicrr  op  Evidence.— The  general  rule,  that  where  there  is 

a  conflict  of  evidence  with  regard  to  what  has  taken  place  upon  a 
vessel,  the  testimony  of  her  own  master  and  crew  shall  be  believed 
in  preference  to  that  of  an  equal  number  of  witnesses  observing 
her  movements  from  another  vessel,  does  not  apply  to  the  exhibition 
of  a  light.  The  F.  Moffat,  291.( 

28.  Liens  FOR  Necessaries. — Contracts  for  necessaries  furnished  at  the 

home  port,  are  a  lien  for  ninety  days,  under  the  Tennessee  Code, 
section  1991,  and  it  is  not  essential,  under  the  statute,  that  credit 
should  be  given  to  the  ship.  The  lien  attaches  to  all  contracts'  for 
the  supplies,  without  reference  to  the  fact  whether  the  credit  was 
given  to  the  vessel  or  the  owner. 
20.  Remedy  to  Enforce  Lien. — The  remedy  for  the  enforcement  of 
the  lien  given  by  sections  8550  and  3562  of  the  Tennessee  Code, 
whether  valid  or  invalid,  does  not  defeat  the  lien  or  the  jurisdic- 
tion of  the  admiralty  court  to  enforce  it 

30.  Waiver  of  Lien. — The  taking  of  notes  for  the  debts  do  not  waive 

these  liens.  Nor  does  the  taking  of  the  deed  of  trust  to  one  of 
libellants  waive  them. 

31.  The  acceptance  of  a  trust,  conditional  on  its  acceptance  by  other 

creditors,  which  they  fail  to  do,  excuses  the  trustee,  and  he  will 
not  be  held  to  have  forfeited  his  lien.  Contra,  B.vxter,  J^  (od 
appeal.) 

32.  C.  O.  D.  Claims  ho  Liens.— Bills  of  lading,  "C.  O.  D.,"  are  not  a 

lien  on  the  boat  to  secure  payment  of  the  money  collected  from  the 
consignee  on  delivery  of  the  goods,  and  will  be  disallowed. 

33.  Bar  Leases  no  Liens. — ^The  bar  leases,  or  contracts  for  rent  of  the 

bar  privileges,  are  not  secured  against  breach  by  a  lien  on  the 
boats,  and  where  the  boats  were  seized  before  the  time  expired, 
the  allowance  for  the  money  paid  in  advance  will  not  be  preferred 
over  other  general  creditors. 

34.  Insurance  Premiums— Liens. — Premiums  of  insurance  are  a  lien 

and  will  be  so  allowed. 

35.  MoRTOAQB — Its  Rank. — A  mortgage  will  be  paid  after  lien  claims 

and  before  general  creditors. 

36.  Priority  of  Liens. — Supply  liens,  under  the  statute,  belong  to  the 

same  class  as  maritime  liens  for  supplies,  and  will  share  with  them 
and  be  paid  in  preference  to  the  mortgage.  Insurance  premiums 
on  policies  issued  prior  to  the  mortgage  will  be  preferred  to  it,  but 
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those  on  policies  issued  since  the  mortgage  will  be  postponed  till 
it  is  satisfied. 

37.  Repudiating  Trust  Deed. — The  packet  company  cannot  repudiate 

their  deed  of  trust,  and  general  creditors  may  claim  its  benefits  by 
petition  against  the  remnants.    The  Illinois^  White  and  Cheeky  383. 

38.  See  Fees,  17. 

39.  Collision— Recovery — Lien  upon  Insurance. — The  owner  of  a 

vessel  injured  by  a  collision  can  ofily  recover  to  the  extent  of  the 
value  of  the  offending  ship  and  her  freight  immediately  subse- 
quent to  the  collision.  He  has  no  lien  or  claim  upon  the  insurance 
received  by  the  owner  of  such  other  vessel. 

40.  Abandonment  Not  Necessary. — Where  actual  total  loss  occurs, 

there  is  no  need  of  formal  abandonment  to  entitle  the  owners 
to  the  benefits  of  the  limited  liability  act.    TJie  PesJUigo,  466. 

41.  A  seaman  cannot,  by  a  proceeding  in  rem^  join  a  claim  for  wages 

with  a  claim  for  an  assault  and  battery  made  upon  him  by  an  oflS- 
cer  of  a  vessel.    The  Ghiiding  Star^  596. 

42.  If  the  tow,  at  a  critical  point,  when  about  to  enter  an  harbor,  carries 

such  sail  as  to  take  her  out  of  the  control  of  the  towing  craft, 
either  as  to  her  headway  or  course,  the  tug  should  not  be  held  at 
fault  for  any  disaster  that  ensues.  The  tow  should  be  steered 
properly,  and  follow  in  the  wake  of  the  tug,  and  perform  all  those 
duties  which  nautical  skill  demands  in  order  to  properly  manage 
th  e  tow.    The  Ma  7  ga  ret,  640. 

43.  The  cargo,  or  a  portion  thereof,  must  be  actually  put  on  board  a 

vessel,  or  it  must  be  delivered  to  the  master  as  master,  before  there 
can  be  a  lien  upon  the  vessel  for  breach  of  contract  of  afireight- 
ment  in  favor  of  the  owner  of  such  cargo.    The  Ira  Chaffee^  650. 

44.  A  purchaser  at  a  judicial  sale  may  be  compelled  in  a  court  of  admi- 

ralty to  complete  his  purchase  by  payment  of  the  money. 

45.  Should  the  marshal  fail   to  make  return  of  writ  with  his  action 

thereon,  it  is  a  mere  irregularity,  which  is  healed  by  confirmation 
of  the  sale. 

46.  Though  the  name  of  the  purchaser  be  not  inserted  in  the  order  a 

service  of  such  -order  upon  him,  when  in  default,  to  pay  money 
into  court,  is  sufilcient. 

47.  If  a  proctor  bid  at  a  sale  he  may  be  personally  held  upon  it  unless 

it  be  known  to  the  marshal  for  whom  he  is  bidding. 

48.  The  words  "her  boats,  tackle,  apparel  and  furniture,"  used  in. the 

writ  and  published  notices  of  sale,  imply  no  warranty  of  a  com- 
plete outfit,  nor  even  that  all  the  property  that  once  belonged  to 
the  vessel,  is  in  possession  of  the  marshal ;  especially  as  he  sells 
her  "  as  she  lies."    The  Kate  WilliamSt  50. 
APPEAL.— See  Admiralty,  8. 
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1.  8ee  Admiralty,  4 

2.  See  Habeas  Con  pus,  5. 
BANKS. 

1.  See  Ikdorsbr  asd  Indorses,  1. 

2.  See  Taxation,  L 
BONDS. 

1.  See  Lien,  4,  6,  6. 

2.  An  instrument  not  a  promtssory  note,  not  negotiable  by  the  law  mfr- 

chant,  even  if  placed  upon  that  footing  by  a  local  statute,  is  not 
within  the  exception  of  Sec.  1,  act  March  3, 1875,  authorizing  suits 
in  the  United  States  Circuit  Courts  by  assignees  of  "promissory 
notes  negotiable  by  the  law  merchant "  irrespectively  of  the  citizen- 
ship of  the  assignors.    Beverly  v.  Davidson  Co.,  507. 

3.  Bonds  Issued  by  County  in  Aid  of  a  Railroad^— Jurisdiction 

— Privity. — Bonds  issued  in  aid  of  a  railroad  by  a  County  Coart, 
authorized  so  to  do  by  law,  are  binding  obligations,  and  while  there 
IS  no  such  privity  between  the  purchasers  of  said  bonds  and  the 
tax  debtors  as  would  authorize  a  suit  at  law,  such  a  case  comes 
within  well-established  equity  jurisdiction. 

4.  Same— Collection  op  Taxes. — If  no  one  can  be  found  able  and 

willing  to  collect  the  taxes,  when  loaned  by  the  County  Court 
to  pay  creditors  who  have  obtained  a  decree  on  interest  coupons,  on 
bill  filed  this  court  will  entertain  jurisdiction. 

5.  The  Court  Wilt.  Make  all  such  Orders  as  May  be  Necessary 

TO  Attain  this  End — Practice. — In  such  case  the  court  will 
direct  the  payment  of  taxes  so  assessed  into  the  registry,  to  be  ap- 
plied in  satisfaction  of  complainants'  decree;  and  against  each 
defendant  debtor,  who  shall  not  so  pay  within  the  time  specified  in 
the  order,  an  execution  will  issue. 

6.  Other  Property  Holders  —  How  Made  Parties— Ancillary 

Petition. — Should  the  property  of  parties,  made  defendants,  be 
not  sufiicient  to  pay  the  amount  due  complainants,  on  application 
therefor,  a  receiver  will  be  appointed,  authorized  to  collect  tajM 
assessed  for  the  purpose  against  other  property  holders,  not  parties 
to  this  cause.  And  should  they  not  pay  within  a  reasonable  time, 
the  receiver  will  be  Instructed  to  bring  them  before  the  court  by 
ancillary  petition. 

7.  Same — Judgment  and  Other  Process. — In  such  case  a  decree 

will  be  entered  against  them  for  the  amount  so  owing  and  for 
costs,  and  payment  will  be  coerced  by  such  other  further  appro- 
priate decrees  and  process  as  may  seem  proper  and  necessary. 
Post  V.  Taylor  Co,,  518. 
CHANCERY. 

1.  See  Practice,  3. 

2.  See  Taxatio::,  1. 

8.  See  Power,  3. 
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CONTEMPT. 

1.  See  Attachment,  1. 

2.  Under  Sec.  725  of  the  Rev.  Stat.  D.  8.,  a  juror  in  the  Federal  Court 

is  guilty  of  contempt  in  corruptly  conferring  with  a  party  to  a  suit 
during  the  trial,  the  court  having  expressly  forbidden  the  jury  to 
speak  to  <h  with  any  one  regarding  the  case. 

3.  It  seems  that  he  would  be  guilty  ot  contempt  if  no  such  direction 

were  given. 

4.  The  answer  of  the  respondent  as  to  statements  of  facts,  in  proceed- 

ings for  criminal  contempt,  must  be  taken  as  true;  but  if  false  the 
government  is  remitted  to  a  prosecution  for  perjury. 
6.  In  such  event  the  answer  should  not  only  be  credible,  but  consistent 
with  itself,  and  if  the  respondent  state  facts  which  are  not  consistent 
with  his  avowed  purpose  and  intention,  the  court  will  draw  its  own 
inferences  from  the  facts  stated.'  In  re  May,  562. 
CONTRACTS. 

1.  Subscriptions  in  aid  of  college  endowments  become  fixed  and  legal 

obligations  as  soon  as  the  college  performs  its  undertaking. 

2.  Thus  becoming  valid  contracts  they  maybe  proved  in  bankruptcy. 
8.  Whenever  the  subscriptions  are  settled  by  giving  promissory  notes, 

every  presumption  of  law  favors  the  validity  of  the  transaction, 
and  the  onus  of  proof  is  on  the  one  denying  it,  if  he  would  im- 
peach it.    Sturges  v.  Colby,  168. 
4.  See  Admiralty,  48. 
CONSTITUTIONAL  LAW. 

1.  By  act  of  May  4, 1869,  (State  of  Ohio,)  it  is  provided  that  "any  note 

the  consideration  for  which  shall  consist  in  whole  or  in  part  of  the 
right  to  make,  use  or  vend  any  patent  invention  or  inventions 
claimed  to  be  patented  shall  have  the  words  *  given  for  a  patent 
right*  prominently  and  legibly  written  or  printed  on  the  face  of 
such  note  or  instrument  above  the  signature  thereto,  and  such  note 
or  instrument  in  the  hands  of  any  purchaser  or  holder  shall  be  sub- 
ject to  the  same  defenses  as  in  the  hands  of  the  original  owner  or 
holder.**  Such  a  law  impairs  the  value  of  patent  right  property, 
created  by  the  Constitution  and  laws  of  the  United  States,  and  is 
unconstitutional.     Woollen  v.  Banker,  38. 

2.  The  act  of  Congress  directing  the  appointment  of  supervisors  in 

congressional  elections  by  the  circuit  judge  of  the  United  States 
for  such  congressional  district  as  may  be  reportejJ,  pursuant  to  such 
statute,  is  constitutional,  and  is  obligatory  on  the  circuit  judge. 

8.  Such  action  by  the  circuit  judge  is  judicial,  and  does  not  fall  under 
the  head  of  non-judicial  action  or  such  as  is  ministerial. 

4.  The  Constitution  declares  that  Congress  may,  by  law,  vest  the  ap- 
pointment of  such  inferior  officers  as  it  thinks  proper  in  *  *  ♦ 
the  courts  of  law.  The  supervisors  are  inferior  officers.  The 
court  is  not  required  to  perform  the  duties  prescribed  for  these 
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commissioners,  but  its  power  is  exhausted  when  such  officers  are 

appointed.    In  re  SuperctsorSy  228. 
CONSTRUCTION  OF  FEDERAL  LAWS. 

1.  See  Jurisdiction,  8,  9. 

2.  Section  8894  of  the  Revised  Statutes  providing  that  lio  letter  or  cir- 

cular concerning  lotteries,  so-called  gift  concerts,  etc.,  shall  be 
carried  in  the  mails,  does  not  authorize  a  postmaster  to  refuse  to 
deliver  letters  addressed  to  the  secretary  of  a  lottery  company: 
(1.)  Because  the  section  does  not  apply  to  letters  addressed  to  lot- 
tery companies  or  their  agents  by  persons  not  connected  with  them. 
(2.)  Because  the  section  confers  no  power  upon  postmasters  to  seize 
or  detain  letters  upon  a  mere  suspicion  that  they  contain  unmail- 
able  matter. 

3.  But  where  it  appears  that  letters  addressed  to  the  secretary  of  a  lot- 

tery company  actually  belong  to  the  company^  and  t*e]ate  to  its 
business,  an  injunction  will  be  refused  upon  the  ground  that  a 
court  of  equity  cannot  be  required  to  aid  in  the  promotion  of 
schemes  which  are  contrary  to  public  policy.  Cornvnerfard  v. 
Thampson^  611. 

4.  See  Fees,  1,  2,  5,  6, 15, 18. 
CONSTRUCTION  OF  STATE  LAWS. 

1.  See  Lien,  4,  5,  6. 

2.  See  Municipal  Bonds,  2,  8,  4,  5,  6. 

3.  Statutory   Construction — Exemption    from    Taxation.— The 

charters  of  the  earlier  railroad  companies  incorporated  by  the 
State  of  Tennessee  contained  exemptions  ft'om  taxation;  but  in 
later  charters  the  Legislature,  to  save  repetition,  instead  of  enu- 
merating all  the  powers  and  immunities  intended  to  be  granted,  was 
content  to  refer  to  some  earlier  charter,  and  give  to  the  new  com- 
pany "  all  the  rights,  powers  and  privileges  "  of  the  old.  It  is  clear 
that  the  Legislature  intended  to  confer  these  ^*  rights,  powers  and 
privileges  "  as  fully  as  if  specifically  repeated  in  the  new  charter, 
and  such  has  been  the  recognized  construction  of  such  charters  br 
all  the  departments  of  the  State  government  for  more  than  twenty 
years. 

4.  Same — "  Priyiiegb." — ^Where  one  railroad  company  is  incorporated 

with  the  "right-,  powers  and  privileges"  of  a  pre-existing  com- 
pany, the  new  company  acquires  an  exemption  from  taxation 
guaranteed  to  the  former.  The  word  "  privilege  "  includes  in  its 
ordinary  definition  an  exemption  or  immunity  from  taxation.  Cases 
cited:  State  v.  Belts,  4  Zabriskie,  556;  HumpJirey  v.  PegueSy  16 
Wall.  244 ;  If  organ  v.  Louisiana,  93  U.  S.  217,  223 ;  Railroad  dmr 
panies  v.  Odines,  97  U.  8.  711,  712. 

5.  Constitutional  Law—Exemption  from  Taxation.— The  Legis- 

lature of  a  State  may  contract  in  a  corporate  charter  for  exemption 
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of  the  corporate  property  from  taxation,  unless  there  be  some  con- 
stitutional prohibition.  No  such  prohibition  is  contained  in  the 
Tennessee  constitution  of  1834.  Cases  cited :  Tomlinsan  v.  Branchy 
15  Wall.  460;  K,  <fc  0.  R,  JR.  Co.  v.  HiekSj  1  Legal  Reporter,  348. 

6.  Btatutoiiy  Constbuction — When  Fedebal  Coubts  will  Follow 

State  Coubts. — Ordinarily  the  Federal  Courts  follow  the  ruling 
of  the  State  Courts  in  their  interpretation  of  the  constitutions  and 
statutes  of  their  respective  States;  but  where  property  has  been 
acquired  and  investments  made  under  statutory  contracts  generally 
recognized  and  believed  to  be  constitutional,  in  the  absence  of 
adjudications  declaring  them  invalid,  the  Federal  Courts  are  not 
concluded  by  the  construction  which  the  State  Courts  may  give  to 
such  statutes  subsequent  to  the  acquihition  of  such  property  rights. 
Cases  cited:  Olcott  v.  8upervisorSf  16  Wall.  678;  Fine  Grove  v. 
Taleott,  19  Wall.  666. 

7.  Btatdtoby  Constbuctioh — Exbbeption  fbom  Taxation. — ^An  ex- 

emption from  taxation  cannot  be  implied  from  the  apparent  spirit 
or  general  purpose  of  a  statute.  It  must  be  certain  and  explicit; 
every  well-founded  doubt  must  be  resolved  in  favor  of  the  State. 
But  this  rule  does  not  call  for  a  strained  construction  adverse  to  the 
real  intention  of  the  Legislature ;  and  to  ascertain  that  intention 
the  court  will  look  to  the  context  as  well  as  the  particular  words 
used,  taking  into  consideration  the  contemporaneous  surroundings, 
and  the  purposes  which  the  Legislature  had  in  view. 

8.  Statutobt  Constbuctign — Use  of  Same  Wobd  in  Diffebent 

Constitutions  ob  Statutes. — The  fact  that  the  constitution  of  a 
State  uses  a  word  (e.  g.j  the  word  **  privilege  ")  in  one  sense  in  one 
clause,  is  no  evidence  that  it  is  used  in  the  same  sense  in  every 
other  clause ;  and  were  it  used  in  but  one  sense  throughout  the 
constitution,  it  would  not  follow  that  the  Legislature  used  it  in 
the  same  sense  in  statutes  subsequently  pased.  Even  in  the  same 
statute  a  word  is  often  used  with  distinctly  different  meanings,  the 
courts  giving  to  it  in  each  instance  the  meaning  which  the  Legis- 
lature intended  it  to  have  in  that  particular  connection. 

9.  Constitutional  Law — Injunction — Taxes. — Where  a  State  has  by 

valid  contract  exempted  certain  property  from  taxation,  it  cannot 
by  subsequent  legislation  subject  that  property  to  taxation  nor 
prohibit  the  United  States  Courts  from  using  their  injunctive 
powers  to  protect  the  contract  from  violation. 

10.  Injunction — Taxes. — While  the  general  rule  is  that  courts  will  not 

enjoin  the  collection  of  taxes  upon  the  mere  ground  that  they  are 
excessive  or  illegal ;  yet  if  their  exaction  is  unconstitutional,  and 
the  party  assessed  has  no  other  adequate  remedy,  or  their  enforce- 
ment will  occasion  irremediable  oppression  and  produce  a  multi- 
plicity of  expensive  suits,  an  injunction  to  restrain  their  collection 
will  be  granted.    Lou.  db  Nash.  H.  JR.  Go.  v.  Gaines^  621. 

11.  See  Admibalty,  28,  29. 
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CONVEYANCES.— See  Femb  Covebt,  3. 
CORPORATION. 

1.    CORPOKATIONB — JlTItlSDICTION    OF    THE    FEDERAL    COURTS — ^ESTOP- 

pBifc — A  corporation  authorized  by  statute  in  Tennessee,  doing 
business  there  and  dealing  as  if  organized,  by  reciting  in  its  bonds 
and  mortgages  that  it  has  been  chartered  by  that  State,  is  estopped 
when  sued  in  the  Federal  Courts  to  deny  that  it  was  duly  organized 
under  the  laws  of  Tennessee. 

8.  FoBEioN  Corporations — Voluntary  Appearance. — A  foreign 
corporation  by  filing  an  answer  waives  the  right  to  be  sued  only  in 
the  districts  of  the  State  creating  it,  and  if  the  suit  be  in  equity  to 
enforce  a  lien  or  claim  to  property  within  the  Federal  district  where 
sued,  the  Jurisdiction  is  not  limited  to  the  property  situated  within 
the  district,  but  is  plenary  for  all  proper  purposes  after  such  volun- 
tary appearance. 

8.  Jurisdiction —Pleading. — An  averment  in  a  bill  that  a  defendant 
corporation  is  duly  chartered  under  the  laws  of  Tennessee  can  only 
be  denied  by  a  plea  in  abatement  to  the  Jurisdiction.  A  demurrer 
for  want  of  equity  or  an  answer  is  a  voluntary  appearance,  although 
the  demurrer  may  also  seek  to  aver  a  want  of  Jurisdiction. 
j  4.  Foreign  Corpokationb — When  Found  Within  the  District.— A 

defendant  corporation  **  is  found  **  within  a  district  where  it  is  sued, 
whenever  it  does  business  there  by  authority  of  law;  the  law  im- 
plies a  condition  that  it  shall  be  amenable  to  suit  within  the  State, 
whether  the  eifect  of  the  legislation  is  to  adopt  the  foreign  corpor- 
ation as  one  belonging  to  the  State,  or  only  to  license  it  to  do  busi- 
ness within  the  State.  An  express  condition  that  it  shall  consent 
to  be  suable  is  not  necessary. 

6.  Corporation— Whether  Status  Home  or  Foreign — Jurisdic- 
tion.— It  is  always  a  question  of  legislative  intent  whether  a  foreign 
corporation  is  adopted  as  a  home  corporation  or  only  licensed  as  a 
foreign  corporation  to  do  business  within  the  State.  When  the 
foreign  charter  is  duplicated,  and  the  legislation  assumes  the  form 
of  creating  a  home  corporation,  and  not  the  form  of  a  license  only, 
the  intention  is  to  adopt  the  foreign  corporation  as  one  of  home 
construction ;  its  effect  is  to  consolidate  the  two,  but  for  purposes 
of  jurisdiction  it  is  a  separate  corporation  resident  within  the  State 
of  its  adoption.  In  such  a  case  separate  organization  is  not 
necessary ;  the  foreign  organization  having  been  adopted  as  one 
existing. 

6.  Jurisdiction— Collusive  Suit.— Where  a  plaintiff  has  otherwise  a 

right  to  sue,  it  is  no  objection  to  the  Jurisdiction  that  he  acqaired 

the  title  in  question  for  the  purpose  of  enabling  him  to  bring  the 

*  suit    A  person  has  the  right  to  acquire  property  to  enable  him 

to  sue  in  the  Federal  Courts  concerning  it.  But  if  the  transaction 
is  not  real,  and  only  colorable,  the  title,  in  fact,  remaining  in  the 
grantor,  the  Jurisdiction  is  defeated  by  the  statute. 


INDEX.  751 

C0B.T0B,AT10N— Continued. 

7.  Corporations  —  Consolidation  —  Mortgaob  —  Jxtrisdiction.  — 

Where  corporations  of  three  States  are  consolidated  into  one,  a 
court  of  equity  in  foreclosing  a  consolidated  mortgage  upon  the 
entire  property,  has  jurisdiction  to  sell  all  the  property  in  all  the 
States.    Separate  suits  are  unnecessary. 

8.  Suit  Pending — Subsequent  Suit — Jurisdiction. — ^Where  by  a  bill 

to  foreclose  a  consolidated  mortgage  a  court  in  one  State  has 
acquired  jurisdiction  to  sell  property  in  three  States  wherein  the 
^consolidated  company  has  mortgaged  its  property,  subsequent  pro. 
ceedings  to  subject  the  property  to  other  claims  in  one  of  the  States 
cannot  oust  the  first  court  of  its  jurisdiction  to  proceed.  And  a  sale 
of  part  of  the  property  by  such  subsequent  proceedings  cannot  avoid 
a  decree  for  sale  in  the  first  suit.  Nor  can  the  defendant  corpora- 
tion be  heard  to  set  up  such  subsequent  proceedings  as  a  defense 
to  a  decree  of  foreclosure. 

0.  Railroads — ^Real  Estate. — A  railroad  corporation,  when  not  re- 

stricted by  its  charter,  may  acquire  lands,  ad  lihitvm^  and  where 
it  executes  a  mortgage  to  secure  bonds  to  be  used  to  raise  money 
for  construction  purposes,  may  buy  lands  with  part  of  the  bonds 
to  be  utilized  by  including  them  in  the  mortgage  as  additional 
security  for  all  the  bonds. 

10.  Railroads — Salaries. — ^The  salaries  of  the  officers  of  the  company 

are  a  necessary  part  of  the  expenses  of  construction  of  the  road,  and 
may  be  paid  out  of  the  construction  fund,  or  with  the  bonds  to  be 
used  to  raise  construction  funds,  unless  restricted  by  the  charter. 
Blackburn  v.  8.,  M.  &  M,  B.  B.  Co,,  525. 

11.  Service  on  Corporation  —  Extinct  Corporation. —Where  the 

representative  of  a  railroad  corporation  is  served  with  process,  he 
may  plead  in  abatement  in  his  own  name  that  the  corporation  is 
extinct;  or  he  may  make  the  same  defense  by  motion  to  dismiss 
the  suit,  or  by  suggestion  of  his  attorney  on  record,  supported  by 
affidavits  showing  the  facts. 

12.  Agent  may  Dent  his  Relation  to  the  Corporation  by  the 

Same  Plea. — ^Where  a  person  is  so  served  with  process  he  may,  by 
plea,  deny  that  he  sustains  any  such  relation  to  the  corporation  as 
authorizes  the  service  of  process  on  him.  KeUey  y.  MitMsippi 
Cent.  B.  B.,  581. 

COSTS.— See  Fees,  1-20. 

COURTS  AND  COURT  RECORDS. 

1.  See  Practice,  4,  5,  6. 

2.  The  prosecution  of  an  action  of  trespass,  brought  in  the  State  Oomt 

against  the  marshal  for  seizing  goods  of  another  party  under  exe- 
cution, cannot  be  enjoined  by  the  Circuit  Court  of  the  United 
States.  It  has  no  such  power.  The  injunction  in  such  case,  when 
issued,  is  wholly  void  for  want  of  Jurisdiction.    Evans  v.  PacA,  267. 
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8.  Bee  Mai^damds,  2,  8. 
4.  See  Jurisdiction,  8,  9. 

6.  An  unlimited  right  of  a  citizen  of  the  United  States  to  inspect  and 
examine  all  the  records  and  papers  belonging  to  the  court  does 
not  exist.    Such  right  exists  only  as  allowed  by  statute  or  rule  of 
the  court.    In  re  McLean^  512. 
6.  See  Construction  of  State  Laws,  6. 
CRIMINAL  LAW. 

1.  Charobs  for  Collecting  Pension. — To  an  indictment  for  retaining 

a  greater  sum  than  the  statutory  allowance  for  collecting  a  widow's 
pension,  it  is  a  good  plea  that  the  husband  of  the  applicant,  for 
whose  services  the  pension  was  sought  was  charged  on  the  rolls  of 
the  War  Department  as  a  deserter,  and  that  it  was  agreed  between 
defendant  and  the  applicant  that  he  should  receiye  one-half  of  the 
first  payment  on  account  of  the  pension,  less  costs  and  expenses, 
fur  his  services  in  causing  such  charge  to  be  removed.  U.  8.  v. 
SnotOy  1. 

2.  See  Habeas  Corpus,  1. 

8.  According  to  Sec.  819,  Rev.  Stat.,  "When  the  offense  charged  is  trea- 
son or  a  capital  offense,  the  defendant  shaU  be  entitled  to  twenty, 
and  the  United  States  to  five  peremptory  challenges.  On  the  trial 
of  any  other  felony  the  defendant  shall  be  entitled  to  ten  and  the 
United  States  to  three  peremptory  challenges;  and  in  all  other 
cases,  civil  and  criminal,  each  party  shall  be  entitled  to  three 
peremptory  challenges.''  The  indictment  was  for  making,  utterio? 
and  passing  counterfeit  money :  Meld,  that  this  was  not  a  felony 
within  the  meaning  of  the  above  section.    U.  8,  v.  Copperstnith,  546. 

4.  See  Recognizance,  1,  2. 
DAMAGES. 

See  Admiralty,  6. 
EJECTMENT. 

See  Removal,  9. 
ESTOPPEL. 

1.  Estoppel. — The  execution  creditor,  if  the  debtor  in  the  meantime 

conveys  to  a  mortgagee,  has  a  superior  title  to  such  mortgage;  and 
if  the  latter,  by  his  own  conduct,  secures  a  letter  from  the  judge 
and  order  from  the  clerk  suspending  proceedings,  he  is  estopped 
from  setting  up  an  abandonment  of  the  levy ;  nor  can  such  subse- 
quent mortgagee,  knowing  the  facts,  do  so.  Steers  v.  Daniel,  (note.) 
310. 

2.  Estoppel  by  Record. — A  slave  could  not  sue,  nor  be  sued,  while 

slavery  existed  in  the  slave  States.  Where,  therefore,  the  judg- 
ment of  a  court  was  against  one  who,  being  kidnaped  into  slavery, 
brought  suit  to  regain  liberty,  the  court  holding  that  plaintiff  was 
a  slave  and  not  a  free  person  as  claimed,  such  Judgment  will  not 
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estop  plaintiff  from  a  re-examination  of  tiie  same  question  in  a 
subsequent  suit  brought  against  the  kidnaping  party. 

8.  Estoppel  Must  be  Mutual. — Mutuality  is  an  essential  ingredient 
in  all  estoppels;  slaves  are  not  answerable  ciTilly ;  are  subject  to 
no  suit;  no  civil  liability  can  attach  to  them;  they  can  neither  be 
bound  by  covenant,  nor  hindered  by  estoppel,  nor  will  the  law 
allow  them  to  claim  the  benefit  of  an  estoppel  against  others. 

4.  JuDOMsm*  Rendered  Against  a  Slave  Null  and  Void. — A  judg- 
ment rendered  against  a  slave,  where  he  appears  in  an  action,  is  a 
nullity.  No  one  can  be  concluded  by  a  judgment  or  decree  ren- 
dered in  a  judicial  proceeding,  which  he  had  no  legal  capacity  to 
prosecute  or  defend. 

6.  How  AND  When  6uits  for  Freedom  were  Entertained — Loss 
OF  Jurisdiction.— Suits  for  freedom  were  entertained  in  the  slave 
States,  but  upon  the  idea  that  the  party  suing  was  free.  If  free, 
he  had  a  right  to  sue,  but  when  the  court  reached  the  conclusion 
that  he  was  a  slave,  that  was  the  end  of  the  litigation  for  the  want 
of  a  competent  plaintiff,  and  the  proceeding  was  dismissed  without 
further  inquiry. 

6.  See  New  Trial,  3,  4,  6,  6. 

7.  See  Feme  Covert,  8. 

8.  See  Practice,  (last  paragraph.) 

9.  See  Railroads,  4. 
10.  See  Corporation,  1. 

EVIDENCE. 

1.  Libellous  publications  from  the  same  paper  and  relating  to  other 
parties,  may  be  put  in  evidence,  in  an  action  for  libel,  in  order  to 
prove  that  the  paper  showed  a  want  of  care  in  guarding  its  columns 
against  the  insertion  of  such  articles.  If  such  or  similar  articles 
were  frequent  it  would  be  a  ground  for  increasing  the  damages,  as 
it  would  show  a  recklessness  of  conduct. 

8.  The  words  crim.  con.  &nd  flagrante  delicto  defined. 

8.  The  verdict  for  $3,875  against  a  newspaper,  having  a  large  circulation, 
for  libel  in  charging  plaintiff  with  adultery,  is  not  excessive.  Gib- 
ton  y.  Gin.  Enquirer^  121. 

4.  See  Patents  and  Infringements,  2— Indohser  and  Indorsee,  3. 

6.  See  Admiralty,  11, 13, 14,  20,  27. 

6.  Judgment  of  Another  State  Sued  on  Here. — The  judgments 

of  other  States  «re  conclusive  when  sued  on  here,  and  this  court 
cannot  for  any  purpose  look  to  the  merits,  even  where  it  may  have 
been  an  illegal  contract.    Dawson  v.  Daniel,  301. 

7.  Although  neither  an  act  of  suicide,  nor  an  attempt,  nor  a  threat  to 

commit  suicide,  alone  creates  such  a  presumption  of  insanity  as 
would  justify  a  jury  in  finding  a  party  insane,  such  an  act  may 
properly  be  considered  in  connection  with  the  previous  demeanor 
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and  conduct  of  the  pu'ty  as  an  item  of  testimony  tending  to  prove 
insanity.     Wolf  v.  C.  M,  X.  J..(7o.,  355. 

8.  See  New  Trial,  2. 

9.  See  FsHB  Oovbkt,  3— Iiax>RBBR  Aim  iNDonasK,  8. 
10.  See  Pbacticb,  (1<^^  ^^^  paragraphs.) 

e:xecution. 

1.  Execution  is  not  void  because  it  issues  prematurely.  K  issued 
while  motion  for  a  new  trial  stands  adjourned,  the  irregularity  is 
cured  as  soon  as  such  motion  is  denied,  and  this  is  especially  so 
where  the  order  of  adjournment  provided  that  the  same  was 
granted  but  without  prejudice  to  plaintiff. 

3.  Semblb — That  the  proper  practice  to  prevent  the  issuance  of  an  exe- 

cution, where  motion  for  a  new  trial  is  not  disposed  of,  is  to  ask  and 
obtain  stay  of  execution. 
8.  Watchman. — ^His  withdrawal  by  levying  officer  no  abandonment  of 
levy.    His  presence  not  necessary  to  hold  title. 

4.  What  Ck)NBTiTUTE8  an  Abandonment. — ^To  constitute  an  abandon- 

ment of  a  right  secured,  tnere  must  be  a  clear,  unequivocal  and 
decisive  act  of  the  party ;  an  act  done,  which  shows  a  determina- 
tion in  the  individual  not  to  have  a  benefit  which  is  designed  for 
him.    Dawson  v.  Daniel,  805. 

6.  Levy  of  Execution  on  Lbasehold  and  Fixtubbs — What  ib  a 

Good  Levy  in  Such  Case. — In  making  a  levy  on  a  leasehold,  even 
where  it  is  taken  as  a  chattel  interest,  the  sheriff  or  marshal  can- 
not oust  the  tenant  in  possession,  or  the  execution  debtor,  without 
his  consent,  and  he  cannot  in  the  nature  of  the  thing,  be  required 
to  exercise  any  dominion  or  control  over  it,  founded  on  any  idea 
of  right  to  the  possession.  He  should  proclaim  his  levy  to  those  in 
charge  and  notify  the  tenants  of  it,  but-  even  that  is  not  necessary 
to  sustain  a  levy  in  such  case.  Leaseholds  are  incapable  of  being 
levied  on  in  any  other  manner,  and  it  is  everywhere  held  that 
where  the  property  is  incapable  of  manual  delivery,  or  is  ponder- 
ous  and  immovable,  the  taking  into  possession  by  the  sheriff 
or  marshal  is  impracticable.  Such  facts  must  be  held  to  mod- 
ify that  dominion  and  control  which  the  officer  must  ordinarily 
keep  up. 
0.  Watchman— Possession—Abandonment. — No  watchman  is  neces- 
sary for  the  purpose  of  keeping  title  in  the  marshal,  either  of  the 
leasehold  or  machinery ;  nor  need  the  fixtures  be  separated  from 
the  leasehold  property,  and  a  failure  to  have  the  one,  or  do  the 
other  thing,  is  no  abandonment  of  the  levy. 

7.  The  Question,  Whether  Leaseholds  are  Chattels  or  Real 

Estate. — Leaseholds  in  Tennessee  are  to  be  levied  on  and  sold  as 
real  estate,  and  judgments  operate  as  liens  on  them.  Purchasers 
are  compelled  to  bring  ejectment  for  the  recovery  of  possession. 
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8.  Lett  bt  Marshal  oh  Lbabbhold  and  Machiniert— Bitbsbquent 

Levy  by  Sheriff  of  an  Attachment — Who  hab  the  Title.— 
After  the  marshal  levi^s  on  leasehold  and  machinery,  though  he 
withdraws  a  watchman,  pat  there  by  him  to  protect  the  property 
from  fire,  his  title  in  the  property  is  not  affected  by  the  levy  of  an 
attachment  in  the  hands  of  the  sheriff,  made  subsequent  to  the 
withdrawal  of  such  watchman.    Steeri  v.  Daniel^  (note,)  810. 

9.  See  Exemptions,  1. 

EXPRESS  C0HPANIES.--86e  Railboadb,  (iMt  three  paragraphs.) 
FEES. 

1.  Construction  of  Retibbd  Statute,  Section  829. — *•  Travel"  or 

** mileage"  is  to  be  computed  from  the  place  where  the  process  is 
returned  to  the  place  of  service. 

2.  Definition  of  Word  **  Return." — ^The  very  term  "return  "  implies 

that  the  process  is  taken  back  to  the  place  whence  it  issued. 
8.  Commissioner's  Power. — The  commissioner  has  no  power  to  direct 
the  warrant  to  be  returned  before  another  commissioner. 

4.  Marshal— Bailiff. — The  marshal  may  appoint  a  bailiff  and  au- 

thorize him  to  perform  a  particular  act  or  duty.  He  then  becomes 
a  special  deputy. 

5.  Fees  of  Marshal  for  Attending  Examinations,  Bringing  in. 

Etc. — Section  829,  Revised  Statutes,  allows  the  marshal,  for  attend- 
ing examinations  before  a  commissioner,  and  bringing  in,  guarding 
and  returning  prisoners  charged  with  crimes,  two  dollars  a  day, 
and  for  each  deputy,  not  exceeding  two,  necessarily  attending,  two 
dollars  a  day. 

6.  Same — Marshal's  Fees. — Where  the  marshal  serves  warrants  on 

different  parties  at  same  place,  he  may  demand  mileage  in  each 
case.  The  only  limitation  is  where  there  are  more  than  two  war- 
rants served  in  favor  of  the  same  parties  against  the  same  defend- 
ants. 

7.  Actual  Traveling  Expenses. — The  expenses  allowed  for  "travel- 

ing" must  be  actually  proven  by  the  marshal,  deputy  or  bailiff 
who  incurred  the  expenses,  and  should  be  referred  to  specifically. 

8.  Costs  of  Transporting  Guards. — The  costs  of  transporting  a  guard 

should  be  allowed  only  where  it  is  shown  that  he  is  necessary,  and, 
if  practicable,  the  certificate  of  the  commissioner  before  whom  the 
prisoner  was  taken,  should  accompany  the  affidavit. 

9.  Costs  of  Transportation  of  Guards  ALiiOWED,  even  when  Wit- 

NESSES. — ^The  marshal  should  be  allowed  for  transportation  of 
guards,  even  if  such  guards  be  summoned  as  witnesses  and  be 
paid  for  mileage. 

10.  Wrong  Person  Arrested. — Where  the  wrong  person  is  arrested 

the  marshal  can  be  allowed  no  fees  of  any  kind. 

11.  Wrong  Description  of  Person's  Christian  Name.— Where  the 

Christian  name  of  the  person  arrested  is  wrongly  given  by  the 
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pers<Hi  making  the  affidavit  and  accompanying  the  officer  who 
makes  the  arrest,  traosportation  fees  should,  nevertheless,  be 
allowed. 

12.  Arbkbt  in  the  Wrong  State. — ^Where  the  marshal,  acting  in  good 
faith,  arrests  a  person  in  Tennessee,  believing  at  the  time  that  the 
place  of  arrest  is  within  the  State  of  Kentucky,  no  fees  can  be 
allowed  for  such  illegal  arrest. 

18.  Chakoe  for  Time  Emfloted  in  Endeavoriho  to  Arrest.— 
Where  the  deputy  marshal  demands  compensation  for  eight  days' 
service  in,  as  he  alleges,  endeavoring  to  arrest  through  a  special 
baliff,  and  the  same  is  not  supported  by  proof  of  such  last-named 
officer,  it  must  be  refVised.  The  bailiff  should  also  explain  in  his 
affidavit  when  charges  are  made  for  more  days  than  are  abeolately 
necessary,  why  he  was  so  employed,  and  why  the  arrest  was  not 
made  sooner.  Only  two  days  are  allowed  in  such  cases,  in  the 
absence  of  the  regular  proof. 

14.  Not  Trayblino  by  Usual  Route. — Where  the  marshal,  in  trans- 

porting a  prisoner,  does  not  travel  by  the  usual  route,  he  should  be 
allowed  mileage  only  for  the  route  usually  traveled. 

15.  The  Statutes  of  1858  and  1875  Reviewed. — Notwithstanding  the 

statutes  of  1853  and  1875,  section  829  of  Revised  Statutes  will 
be  adhered  to  as  the  true  rule  governing  the  computation  of 
mileage. 

16.  Duties  of  Marshal. — As  to   misconduct  of  deputies,  observed 

upon.    In  re  Crittenden,  212. 

17.  Whenever  a  trial  is  entered  upon  by  the  swearing  of  a  jury  in  a 

common  law  case,  or  by  the  introduction  of  testimony  or  the  open- 
ing of  the  argument  upon  a  Dual  hearing  in  equity  or  admiralty,  a 
docket  fee  of  $20  is  taxable.    The  Bay  City, 10^. 

18.  Clerk's  Commissions. — ^The  clerk  of  the  court  is  allowed  one  per 

centum  for  receiving,  keeping  and  paying  out  moneys  under  Rev. 
Stat.,  sec.  828.  Unless  the  money  has  actually  or  constructively 
passed  through  his  hands,  he  is  not  entitled  to  such  commission. 

19.  Assignee  in  Bankruptcy— Commissions  of  Clerk.— There  is  no 

statute  requiring  an  assignee  in  bankruptcy  who  has  sold  real 
estate  and  subsequently  filed  a  bill  in  the  United  States  Circuit 
Court  to  settle  conflicting  claims  to  the  property,  to  pay  proceeds 
received  into  the  registry  of  the  court  The  clerk  is  entitled  to  no 
commissions  m  such  moneys,  unless  an  order  has  been  made  to 
pay  the  money  into  court.    Leach,  Ass^r,  v.  Kay,  590. 

20.  See  Leach  v.  Kay,  (note,)  598.    (Witness  fees.) 
EXEMPTIONS. 

1.  Where  the  register  allowed  the  bankrupt,  who  was  engaged  in  com- 
merce, a  watch  of  small  value:  Held,  proper,  as  the  same  was  a 
necessary  article. 
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2.  The  court  construes  the  words  in  the  bankruptcy  act,  *^  other  articles," 
"necessaries,"  and  "wearing  apparel,"  also  what  is  meant  in  the 
books  by  "  necessaries."    In  re  Steele,  824. 
FEME  COVERT. 

1.  See  Fbaud,  2. 

2.  See  PowEB,  1,  2,  8,  4. 

3.  Fraud — Coitveyancb  to  Married  Woman. — When  a  married 

woman,  living  with  her  husband,  consents  to  and  permits  him  to 
receive  the  income  of  her  separate  estate,  what  is  so  received  be- 
comes absolutely  his,  and  he  is  not  answerable  to  her  for  it  The 
receipt  of  such  income  by  him  is  not  a  sufficient  consideration  to 
support  a  conveyance  from  the  husband  to  the  wife,  unless  there 
is  an  agreement  by  him  to  repay  or  invest  the  same  for  her. 

4.  Valid  Consideration— Convetance  in  Discharge. — If  rents  real- 

ized from  her  property  are  by  her  direction  paid  to  her  husband 
upon  an  understanding  that  he  will  invest  the  same  for  her  benefit, 
he  becomes  her  debtor  legally  and  morally.  Such  obligation  is 
enforceable  in  a  court  of  conscience,  and  a  conveyance  made  in 
discharge  thereof  is  a  valid  consideration.  Tarenep  v.  Turner,  735. 
FIXTURES. 

1.  Fixtures— Brewing  Establishment. — Where  tubs,  rats  and  casks 

are  too  large  to  pass  out  of  a  building  through  any  opening  ex- 
isting, these  and  all  other  such  articles,  must  be  regarded  as  placed 
there  with  the  design  of  permanent  use  therein.  They  are  fixtures 
and  pass  by  sale  with  the  re&lty  to  the  purchaser. 

2.  Articles  Essential,  Etc. — Where  articles  are  essential  to  the  use 

for  which  a  building  is  erected  or  designed  and  are  specially 
adapted  to  that  place  but  not  specially  adapted  to  any  other  place, 
they  should  be  regarded  as  parts,  of  the  freehold.  A  building  is 
often  the  mere  incident  for  the  use  of  machinery  or  utensils.  The 
unity  between  machinery  or  other  things  and  the  building  affords 
often  a  solution  of  the  question  of  what  passes  as  a  fixture.  Equi- 
table Trust  Go.  V.  Christ  et  al,  599. 
FRAUD. 

1.  When  a  firm  is  insolvent  and  there  is  a  sale  by  one  partner  to  another 

for  a  valuable  consideration,  this  does  not  of  itself  constitute  fraud. 

2.  Where  an  execution  is  levied  after  the  defendant  is  adjudicated  a 

bankrupt  no  lien  attaches  on  the  property  so  levied  upon.  Russell 
V.  McCord,  139. 

8.  Fraud— When  Plaintiff  is  Repelled  from  a  Court  of  Equity. 
— A  plaintiff  will  not  be  repelled  from  seeking  relief  in  a  court  of 
equity  on  the  maxim  that  he  who  comes  into  equity  must  come  with 
clean  hands,  unless  the  particular  transaction  in  regard  to  which 
he  seeks  relief  is  made  up  in  part  by  fraud  in  him. 

4.  Coercion  of  Wife  to  Sign  Deed — Bill  to  Set  Aside  Settlement 
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AND  PuBGB  Ububious  ACCOUNT. — ^Where  the  plaintiff  confessed,  on 
a  bill  filed  to  set  aside  a  settlement  and  purge  the  transaction  of 
usury,  that  he  had  coerced  his  wife  to  sign  the  deeds  conveying 
land :  ffeld^  that  this  did  not  repel  him  from  coming  into  a  court  of 
equity  for  the  assertion  of  his  rights.  Bateman  ▼.  Fcvrga4<m^  6d0. 
5.  See  Feme  Cotert,  8,  4. 

HABEAS  CORPUS. 

1.  A  Federal  officer,  executing  process,  when  actually  innocent  of  the 

crime  imputed,  and  Justifiable  in  all  that  he  really  did,  is  not 
obliged  to  show,  in  order  to  procure  his  discharge,  that  he  has  done 
nothing  except  what  be  was  justified  in  doing  by  process,  nor  to 
show  that  he  was  justified  in  doing  the  very  thing  imputed  to  him, 
and  for  which  he  is  in  confinement 

2.  The  doctrine  laid  down  in  2  Abb.  266,  modified. 

8.  When  on  hahe<u  corpus  the  evidence  does  not  show  the  shooting  was 
done  in  order  to  enable  the  officer  to  execute  the  process  in  his 
hands,  the  Federal  Court  will  not  discharge  the  prisoner  but  turn 
him  over  to  the  State  Court  there  to  stand  his  trial.  U,  8,  ex  rd. 
Weeden,  76. 

4.  pEiisoN  Charged  with  Crime — Demand  on  Executiye  AirraoB. 

ITT  OF  Another  State. — ^The  Constitution  provides  that  a  persor* 
charged  with  crime,  who  shall  flee  from  justice  and  be  found  in 
another  State,  shall,  on  demand  of  the  executive  author!^  of  the 
State  from  which  he  fled,  be  delivered  up. 

5.  What  is  Required  to  be  Shown  Under  this  Provtsion. — ^Before 

the  executive  of  a  State  is  authorized  to  issue  his  warrant  to  cause 
to  be  arrested  and  secured  a  person  charged  in  another  State  with 
crime,  it  should  be  shown  by  evidence,  making  a  prima  fade  case, 
that  such  person  has  fled  from  the  demanding  Stale — and  this  must 
be  done  by  competent  evidence.  The  fact  of  fleeing  lies  at  the 
foundation  of  the  right  to  issue  a  warrant  of  extradition. 

6.  Certificate  of  Demanding  Governor. — The  certificate  of  the 

governor,  demanding  such  person  upon  the  ground  of  his  having 
fled  from  justice,  is  no  evidence  of  the  fact 

7.  What  is  Proof. — To  prove  that  such  a  person  has  fled  from  justice 

so  as  to  enable  the  governor  to  have  his  demand  for  extradition 
complied  with,  it  is  necessary  to  present  with  such  demand  a  copy 
of  an  indictment,  or  an  affidavit  made  before  some  magistrate 
charging  the  person  demanded  with  having  committed  a  crime,  and 
this  should  be  certified  as  authentic  by  the  governor  demanding 
such  person.    Irk  re  8.  JD.  Jackson,  183. 

8.  Arrest  OF  Federal  Officer  by  State  Officers. — ^Where  a  Fed- 

eral officer  is  arrested  by  the  State  authorities,  on  petition  alleging 
that  he  is  held  in  custody  by  the  latter  for  an  act  done  under 
authority  of  the  United  States,  this  court  has  no  right  to  reflise  the 
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writ  of  habeas  earptu,  or  to  refuse  to  discharge  him,  if  in  the 
Judgment  of  the  court  he  merits  a  discharge. 
9.  JuBiSDiCTiON. — ^The  court  having  ^isdiction,  its  decision  is  binding 
on  the  State  Court  and  is  beyond  review,  in  the  same  manner  and 
to  the  same  extent  as  the  decision  of  a  State  Ck)urt,  having  juris- 
diction, is  binding  upon  the  Federal  Court. 

10.  Notice  to  the  State. — In  cases  of  this  kind,  according  to  the  prac- 

tice which  prevails  in  the  District  of  Kentucky,  notice  is  required 
to  he  given  to  those  who  represent  the  Commonwealth,  but  this  is 
by  no  means  essentii.l ;  the  Commonwealth  not  being  a  party.  Ex 
rel.  Ramsey  v.  Jailer  of  Warren  Oo.,  451. 

11.  Where  a  soldier  in  the  regular  service  during  the  war  of  the  rebellion, 

while  acting  under  the  orders  of  his  superior  officer,  led,  or  was  a 
member  of,  a  company,  which  was  ordered  to  fire  upon  all  bush- 
whackers, and  in  consequence  thereof,  one  such  was  killed ,'  and 
said  soldier  was  afterwards  tried  for  murder,  convicted,  sentenced 
and  sent  to  the  State  prison:  Heldy  thaX  the  State  Court  had  no 
jurisdiction  to  try  such  case,  and  he  was  entitled  to  his  discharge, 
notwithstanding  he  was  already  undergoing  his  sentence.  Ex  parte 
Miller  Hurst,  510. 

HUSBAND  AND  WIPE— See  Powee,  1. 

INDICTMENT. 

1.  An  indiciment  under  Section  8257  of  Revised  Statutes  of  the  United 

States  does  not  in  itself  so  describe  the  offense  charged,  as  to  give 
a  defendant  notice  of  the  nature  and  cause  of  the  accusation,  while 
under  Section  8281,  to  charge  the  violation  of  the  law  in  the  lan- 
guage of  the  statute  is  sufficient,  because  it  describes  the  offense  as 
an  intent  to  defraud  the  United  States  of  the  tax  on  spirits  distilled, 
by  the  act  of  engaging  in  and '  carrying  on  the  business  of  a 
distiller. 

2.  Statute  Defining  Offense. — If  the  statute  itself  so  defines  the  act 

or  acts  constituting  an  offense  as  to  give  to  the  offender  information 
of  the  nature  and  cause  of  the  accusal  iou,  the  indictment  need  go 
no  further  than  the  statute ;  but  if  it  does  not,  of  itself,  do  this, 
averments,  looking  to  the  security  of  the  constitutional  r*ght  to  Fuch 
information,  must  be  added.  The  Constitution,  in  all  criminal 
prosecutions,  secures  to  the  defendant  the  right  of  being  informed 
of  the  nature  and  cause  of  the  accusation.  U,  8.  v.  Btuton,  810. 
INDORSER  AND  INDORSEE. 

1.  Note  Payable  to  Cashier. — ^A  note  payable  to  M.,  cashier,  is  a 

note  payable  to  the  bank. 

2.  M.,  as  cashier,  has  authority  to  assign  notes. 

8.  Presumption  as  to  Ownership.— When  the  note  is  payable  to  M., 
cashier,  the  presumption  is  that  it  is  the  property  of  the  bank ;  and 
if  indorsed  by  the  cashier  to  another  bank  for  discount,  it  would  be 
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in  effect  asking  the  bank  to  discount  it  for  the  bank  of  which  M. 
was  cashier;  and  if  discounted  and  the  proceeds  were  received  by 
the  cashier  it  would  be  deemed  the  transaction  of  the  bank,  and 
within  the  scope  of  the  cashier's  duties  and  for  which  the  bank 
would  be  liable.  Nor  does  it  matter  what  the  defendant  did  with 
the  money. 

4.  The  president,  rashier  or  director  of  a  National  Bank  may  borrovr 
money  of  the  bank  as  other  persons. 

6.  Paper  not  Authobizbd  bt  Gommtttbe. — Whether  paper  has  or  has 
not  been  authorized  by  the  discounting  committee  of  the  bank,  does 
not  in  any  wise  affect  parties  who  are  bona  fide  indorsees  before 
maturity. 

6.  Indorsement  of  Accommodation  Papbb. — A  cashier  has  no  author- 
ity to  indorse  accommodation  paper  so  as  to  bind  his  bank,  not 
passing  through  it  in  its  usual  line  of  business.  The  indorsement 
to  bind  the  bank  must  be  within  the  scope  of  his  duties  as  cashier. 
Blair  v.  First  Nat.  Bank  of  Mansfield,  111. 
INJUNCTION. 

1.  Injunction — Corporation — Notice. — ^The  members  of  the  Board 

of  Public  Works  of  a  city  are  bound  by  an  injunction  against  the 
city,  of  which  they  have  notice,  notwithstanding  they  are  not  par- 
ties to  the  suit  nor  the  writ,  and  the  same  is  not  actually  served 
upon  them. 

2.  Same — Patent  Case. — It  is  no  excuse  for  the  violation  of  h  prelim- 

inary injunction  in  a  patent  case  that  the  patent  is  invalid  or  the 
writ  improvidently  granted.  If  the  court  has  jurisdiction  to  issue 
the  writ  it  must  be  obeyed  until  it  is  dissolved. 

3.  Infringement. — ^A  wooden  pavement  patented  is  infringed  by  the 

use  of  blocks  cut  from  trees  or  saplings  in  their  natural  form, 
though  a  narrow  segment  is  cut  off  from  one  side  of  each  block. 

4.  Same—Preliminary  Injunction. — ^Where  a  preliminary  injuBction 

in  a  patent  case  is  violated  the  respondents  will  not  be  required  to 
pay  the  patentee  the  amount  of  his  royalty  where  they  were  acting 
in  an  official  capacity,  deriving  no  personal  benefit  from  the  in- 
fringement, especially  if  there  be  any  reason  to  believe  they  acted 
in  good  faith.    Phillips  v.  Detroit,  93. 

5.  Practice— Estoppel. 

6.  See  Taxation,  I—Codrts,  1. 

7.  See  Construction  of  Federal  Laws,  2,  8. 

8.  See  Construction  op  State  Laws,  10. 
INSOLVENT  AND  INSOLVENT  DEBTOR. 

1.  See  Fraud,  1. 

2.  See  Mortgagee,  8. 

INSURANCE  AND  POLICY  OF  INSURANCE. 
1.  Statements  in  an  application  for  insurance  or  answers  to  questioor 
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are  either  warranties  or  represeotations.  If  warrantieSf  then 
materiality,  or  want  of  materiality  as  to  the  risk  has  nothing  to  do 
with  the  contract.  The  only  question  is  were  they  untrue,  and,  if 
so,  the  policy  is  void.  But  if  representations,  then  to  aToid  the 
policy  they  must  be  substantially  and  materially  untrue,  or  made 
for  the  purpose  of  fraud. 
2.  The  true  rule  as  to  what  amounts  to  a  warranty,  or  what  amounts  to 
a  representation,  is :  Whenever  the  answers  are  responsiye  to  direct 
questions  asked  by  the  insurance  company,  they  are  to  be  regarded 
as  warranties,  and  where  they  are  not  so  responsive,  but  volunteered 
without  being  called  for,  they  should  be  construed  to  be  mere 
representations.  Buell  v.  Conn.  M.  L,  I.  Go.y  9. 
8.  Insurance  was  in  the  name  of  P.,  describing  the  property  as  "  his." 
Policy  provided  that  "  if  the  interest  or  property  insured  be  lease- 
hold, or  that  of  mortgage,  or  any  other  interest  not  absolute,"  it 
must  be  made  known  and  expressed  in  the  policy.  The  property 
was  purchased  under  a  mechanic's  lien  sale  by  V.,  who  placed  it  in 
the  name  of  P.  and  procured  the  insurance  as  the  agent  of  P.  Y. 
subsequently  procured  another  title  through  a  sheriff's  deed  under 
an  execution  sale.  The  mechanic's  lien  proceedings  were  void 
through  want  of  Jurisdiction.  The  court  decided  that  P.  had 
neither  a  legal  nor  equitable  ownership  to  the  extent  represented 
in  the  policy  and  could  not  recover.    Porter  v.  jSltna  Ins.  Co.^  100. 

4.  Contracts  of  Insurance — Construction. — Contracts  of  insurance 

are  to  be  construed  as  other  contracts.  The  rule  is  that  all  parts  of 
the  contract  are  to  be  taken  together;  they  shall  be  liberally  con- 
strued, and  such  meaning  be  given  to  them  as  will  carry  out  and 
effectuate  to  the  fullest  extent  the  intention  of  the  paities,  and 
no  portion  of  the  contract  will  receive  such  a  construction  as  will 
tend  to  defeat  the  obvious  general  purpose  of  the  parties  entering 
into  it. 

5.  Increase  of  Risk. — ^Where  there  is  a  provision  against  increase  of 

risk — it  does  not  mean  any  use  of  the  property  by  defendant  by 
which  liability  to  fire  may  be  increased  to  any  extent — but  it  means 
an  essential  increase  of  risk. 

6.  Alterations  and  Repairs. — A  permission  in  the  policy  to  the  as- 

sured to  make  alterations  and  repairs  incidental  to  the  business, 
does  not  mean  all  alterations  which  the  parties  might  de^^ire  to 
make  connected  with  the  carrying  on  of  business,  but  only  such  as 
would  not  essentially  and  materially  increase  the  liability  of  the 
property  to  be  destroyed  by  fire. 

7.  Agent's  Relations  to  the  Company  after  Delitert  of  the 

Policy. — After  the  policy  is  delivered  by  the  agent  effecting  the 
insurance  to  the  company,  his  relations  to  it  are  changed,  and  it 
would  not  be  bound  by  any  knowledge  by  him  afterwards  acquired 
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in  relation  to  alterations  or  repairs.  Orane,  B.  d  Breed  ▼.  Citjf 
In$.  Co.^  577. 

8.  Condition  nc  Policy  op  Inburance  as  to  Explosion. — A  policy  of 

insurance  against  loss  by  fire  had  a  prorision  to  the  effect  that  the 
company  was  not  to  be  liable  for  loss  or  damage  caused  by  explo- 
sion of  any  kind  unless  followed  by  a  fire,  and  only  then  to  the 
extent  caused  by  the  fire.  A  fire  broke  out  in  the  property  insured 
against;  this  produced  an  explosion,  the  result  of  which  caused 
the  property  to  be  destroyed :  Held,  that  the  policy  covered,  the  loss 
by  fire. 

9.  Exceptions  as  to  ant  Expixmive  Substance  Being  Kept  in  the 

Premises. — ^The  company  inserted  an  exception  in  the  policy  to  the 
effect  that  it  would  not  be  liable  for  loss  or  damage  occa  ioned  by 
any  explosive  substance  except  only  for  such  fire  as  would  result 
thereft'om,  nor  would  it  be  liable  for  that  unless  the  privilege  be 
given  in  the  policy  to  keep  such  articles.  There  was  in  the  prem- 
ises an  explosive  material  known  as  flour  dust,  which  exploded  on 
being  reached  by  an  outside  fire,  destroying  and  consuming  the 
premises :  Held^  that  there  was  nothing  in  the  terms  of  the  policy 
which  withdrew  protection  against  fire,  although  that  fire  should 
involve  an  explosion.  The  intention  and  meaning  of  the  parties 
constitute  the  contract,  and  the  policy,  like  all  other  instruments 
in  writing,  must  be  construed  in  the  light  of  surrounding  circum- 
stances. The  company  took  the  money  of  the  assured,  when  it 
knew  or  ought  to  have  known  that  the  property  had  connected 
with  it  more  or  less  of  this  explosive  substance,  and  it  could  not 
have  intended  to  do  this  if,  according  to  the  terms  of  the  policy,  it 
was  known  to  possess  no  validity  whatever.  Hence  this  particular 
**  explosive  substance  '*  must  be  construed  as  not  within  the  terras 
or  meaning  of  the  particular  language  of  the  policy  upon  that 
subject.    W<ishbui^i  V.  Miami  V alley  Ine.  Co>,  064. 

JUDGMENT.— See  Evidence,  6— Estoppel,  8. 

JURISDICTION.— See  Admiralty,  7. 

1.  The  Circuit  Court  of  the  United  States  has  Jurisdiction  of  a  suit  in 

equity,  to  restrain  the  infringement  of  a  trade  mirk  registered 
under  the  act  of  Congress,  of  July  8,  1870,  (16  Stat  at  Large,  chap. 
280,)  irrespective  of  the  residence  of  the  parties  to  the  suit. 

2.  The  fact  that  both  complainant  and.  respondent  are  citizens  of  the 

same  State,  does  not  deprive  this  court  of  Jurisdiction. 
8.  The  act  of  July  8, 1870,  (16  U.  S.  Stat,  at  Large,  chap.  280,)  and  of 
March  3,  1875,  (18  Stat,  at  Large,  part  3,  chap.  1  7,  sec.l,)  construed 
with  reference  to  said  Jurisdiction.    DuweU  v.  Bohtner^  168. 

4.  See  Pleadino,  1. 

5.  See  Removal,  12— State  Court,  1. 

6.  See  Admiralty,  22— Estoppel,  9. 

7.  See  RE.MOVAL,  9. 
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8.  Jurisdiction  in  Fedbkal  Coubt  Co-£xtbnbivb  with  that  ik 

State  Court,  When. — By  virtue  of  sec.  25,  act  of  March  8, 
1875,  original  Jurisdiction  is  conferred  on  the  Circuit  Court  con- 
current with  the  courts  of  the  several  States  of  all  suits  of  a  civil 
nature  at  common  law,  or  in  equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred  dollars, 
and  which  arise  under  the  Constitution  or  laws  of  the  United  States. 

9.  Necessary  Averments. — Parties  suing  in  this  court  must,  however, 

allege  by  proper  and  apt  averments  enough  to  maintain  the  Federal 
jurisdiction  according  to  this  rule.    JScUon  v.  CtUhoun  593. 

10.  Jurisdiction — Bill  to  Imfeach  for  Fraud — Avermentb  Neces- 

BART. — In  a  proper  case  a  decree  may  be  impeached  collaterally  in 
another  court;  but  where  a  bill  is  brought  to  set  aside  and  declare 
void  a  decree  rendered  in  this  court,  whether  on  the  ground  of 
fraud  or  otherwise,  this  court  being  the  one  in  which  the  decree 
was  rendered,  is  the  only  tribunal  which  can  properly  take  cog- 
nizance of  such  a  bill. 

11.  Party  Having  an  Interest  May  Intervbnb,  When. — It  has  been 

frequently  ruled  in  the  Courts  of  the  United  States  that  a  person, 
having  an  interest  though  not  a  party  to  the  suit,  may  intervene  to 
assert  his  rights  without  reference  to  the  citizenship  of  the  parties. 

12.  But  if  the  Decree  Assailed  Has  Been  Executed?— Where  a 

court  has  Jurisdiction  of  a  suit  brought  to  impeach  a  former  de- 
cree for  fraud,  if  the  decree  has  been  carried  into  execution,  the 
party  complaining  of  the  former  decree  may  be  put  into  the  situation 
in  which  he  would  have  been  if  the  decree  had  not  been  executed. 
—Osbarn  v.  Mich.  Air  Line  B.  B.  Oo.y  508 
18.  See  Corporation,  3,  5,  6,  7  and  8. 

JURY  AND  JURORS.— See  Contempt,  2 

LIBEL.— See  Evidence,  1 

LIEN. 

1.  See  Mortgage,  1. 

2.  See  Salvage,  1. 

8.  See  Admiralty,  10,  28-86. 

4.  Bonds  Loaned  by  State— Lien.— Where  a  State  issues  bonds,  trans- 
ferable by  delivery,  and  loans  the  same  to  a  railroad  company,  with- 
out indorsement  or  guarantee,  to  be  sold  for  money  to  aid  or  accom- 
modate the  company,  which  bonds  are  accepted  upon  the  under- 
standing and  agreement :  First,  that  the  State  is  invested  with  a 
lien  upon  the  company's  railroad  and  property  to  secure  **  the  pay- 
ment by  said  company  of  said  bonds  with  the  interest  thereon  as 
the  same  becomes  due ; "  second,  that  the  interest  shall  be  paid  by 
the  company  to  the  financial  agent  of  the  State  at  least  fifteen  days 
before  it  shall  become  due,  or  satisfactory  evidence  be  produced 
that  it  has  been  paid  or  provided  for ;  and,  third,that  the  principal 
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of  the  bonds  shall  be  paid  by  the  company  by  means  of  a  sinking 
fund  in  the  State  treasury,  created  by  the  purchase  and  deposit 
therein  of  Tennessee  interest-bearing  bonds — the  relation  of  the 
State  to  the  bondholder  is  not  changed,  by  any  of  these  stipulations, 
from  that  of  a  principal  debtor  to  a  surety. 
6.  Same — Same. — Nor  does  the  company  become  debtor  to  the  bond- 
holder in  any  degree  whatever.  There  is  no  express  promise  on 
its  part  to  the  bondholder,  nor  is  any  contract  relation  implied  be- 
tween him  and  the  company. 

6.  Same— Same— Section  3  of  the  Tennessee  Internal  Imfrots- 

MENT  Act  of  February  11,  1852,  Construed. — ^The  3d  section  of 
the  act,  under  which  the  aid  is  given  and  lien  declared,  contains 
no  language  importing  such  promise  to  the  bondholder.  It  de- 
clares merely  that  the  State  shall  be  invested  with  a  lien  for  the 
payment  of  the  bonds  of  the  company.  This  lien  the  State  im- 
poses if  its  aid  is  accepted,  and  as  a  condition  of  the  grant  The 
language  may  imply  a  promise  by  the  company,  accepting  the  aid, 
to  pay  the  State ;  but  there  is  no  obligation  of  the  company  to  p«y 
the  bondholder,  resulting  either  from  the  positive  law  or  from,  con- 
tract, express  or  implied.    Stevens  y.  L.d  N.ILB,  716 

7.  See  AjDMniALTY,  39. 
LIMITATION.— See  AdmiraiiTT,  26. 
MANDAMUS. 

1.  Where  writs  of  mandamus  are  resorted  to  for  the  purpose  of  com- 

pelling a  municipal  corporation  to  levy  a  tax,  this  court  will  con- 
form as  much  as  possible  to  the  State  practice  in  similar  cases. 
Unless  special  circumstances  should  require  it,  a  pei'emptory  writ 
will  not  be  issued,  commanding  a  levy  of  taxes  to  pay  a  judgment 
against  a  municipal  corporation  at  a  time  different  from  the  next 
general  levy.     Wisdom  v.  Memphis,  285. 

2.  Power  of  the  Federal  Court — Local  Law — Mandamus. — This 

court  has  power  to  so  control  its  process  as  not  to  violate  the  local 
law,  and  to  prevent  injustice  to  the  tax-payer. 

8.  State  Court — Same. — The  State  court  can  make  no  order  or  decree 

which  shall  interfere  directly  or  indirectly  with  a  mandamus  issued 
from  this  court.  This  court  not  only  has  the  power  to  pass  upon 
all  questions  connected  incidentally  witlv  the  collection  of  the  tax 
(in  question),  but  it  is  its  duty  to  exercise  that  power  in  such  a  way 
as  that  no  property  justly  subject  to  its  burden  shall  escape  liability, 
and  that  those  who  have  honestly  paid  their  obligations  shall,  as 
far  as  possible,  be  protected. 
4.  Construction  op  the  Words  "  Mat  "  and  "  Shall."— The  word 
**  may  "  is  not  to  be  construed  in  all  cases  as  "  shall."  The  ordinary 
meaning  of  the  language  used  in  legislative  acts  must  be  pre- 
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Humed  to  be  inteDded,  unless  it  would  maDifestly  defeat  the  object 
of  the  provisioDS. 

5.  Laws  Imfo8I2«o  Taxbs  to  bk  Uniform. — Whilejaws  Imposing  taxes 

are  required  to  be  uniform,  it  is  no  objection  to  a  tax  that  there  is 
a  want  of  uniformity  in  its  application. 

6.  Srt-off — ^Taxes. — The  general  law  is  well  settled  that  no  set-off  is 

admissible  against  demands  for  taxes,  as  they  are  not  in  the  nature 
of  contracts  between  party  and  party,  but  are  the  positive  acts  of  the 
government  through  its  various  agents,  binding  upon  the  inhab- 
itants, and  to  the  making  and  enforcing  of  which  their  personal 
consent  individually  is  not  required.  The  fact  that  persons  com- 
plaining were  not  parties  to  a  suit  out  of  which  orders  grew  upon 
them  to  pay  taxes,  affords  no  ground  to  set  such  orders  aside  as  to 
them. 

7.  Mandamus — Its  Natubs. — It  would  seem  that  where  the  Judgment 

on  which  a  mar^damaii  is  founded  has  been  revers«^d,  the  mom^mus 
would  fall  also.    Appeman  v.  City  of  Memphis^  368. 

MARRIAGE  SETTLEMENT.— See  Feme  Covert,  8. 

MORTGAGE. 

1.  A  mortgage  lien  upon  a  vessel  has  no  priority  over  maritime  claims 

of  any  class  for  which  either  the  State  or  maritime  law  gives  a  lien, 
but  is  postponed  to  those  liens.    Tug  Alice  Qetty^  18. 

2.  See  Admiralty,  35. 

8.  Railroads — Accretions — Mobt&agbs — What  are  Included. — 

Where  a  railroad  company  makeB  a  general  mortgage  of  the  rail- 
road this  does  not  pass  after-acquired  lands,  unless  they  are  used  in 
connection  with  the  actual  operations  of  tlie  road  as  a  part  thereof. 

4.  The  doctrine  of  accretions  does  not  extend  to  such  lands 

5.  The  Rule  as  to  After-Acquired  Lands. — If  the  intention  is  to 

include  in  the  mortgage  lands  which  the  company  expect  to  acquire, 
they  should  be  described  with  reasonable  certainty.  They  would 
not  pass  under  a  mortgage,  where  the  property  is  described  as  "the 
railroad  then  constructed  and  to  be  constructed,  etc.,  and  all  other 
corporate  property,  real  and  personal  of  said  railroad  company, 
belonging  or  appertaining  to  the  said  railroad,  whether  then  owned 
or  thereafter  to  be  acquired.*'    Calhaun  v.  if.  iSb  P,  M,  B.,  442. 

6.  Foreclosure  of  Mortgage — Notice  —  Quit-claim  Deed — Re- 

lease OF  MoRTGAGEOR's  INTEREST. — The  mere  fact  that  one  tfikes 
a  quit-claim  deed  does  not  establish  the  fact  that  he  is  not  a  banii 
fids  purchaser,  and  consequently  such  mode  of  conveyance,  like  thai 
by  warranty,  carries  the  title  which  the  grantor  can  lawfully  convey. 

7.  Same—Same — Public  Records. — Tlie  grantee  may  rely  upon  the 

public  records  when  he  has  no  notice  of  an  infirmity  in  his  grantor's 
title  and  pays  a  valuable  consideration. 
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One  who  merely  takes  a  release  of  the  interest  of  the  mortgageor, 
whose  unrecorded  mortgage  is  outstanding,  obtains  only  the  equity 
of  redemption  subject  to  such  mortgage. 

8.  Samk^Samb — Bona  FroB  Purchaser.— In  order  to  constitute  the ' 

purchaser  under  the  quitclaim  deed,  in  such  a  case,  a  bofiafide  pur- 
chaser, he  must  have  paid  the  purchase  money  before  the  discovery 
of  the  plaintiff's  unrecorded  deed. 

9.  Where  a  mortgage  is  produced,  showing  that  it  coyers  certain  lands, 

unrecorded  at  the  time  of  the  purchase  of  such  lands  by  quit-claim, 
the  burden  of  proof  is  on  the  purchaser  of  the  land  to  show  that 
he  had  neither  actaal  nor  constructiye  notice  of  any  such  incum- 
brance.   White  V.  McGarryy  672. 

10.  EORBCLOSURB— ReDBBMINO  AN   OXTTBTANDINO   MOBTGAeB  BbFORE 

Pbocebdinos  End  in  Cokpletb  Forbclosubb. — Where  a  mort- 
gagee redeems  the  land  after  a  sale  under  foreclosure  proceedings, 
advertised,  as  provided  by  law,  he  becomes  assignee  of  the  mort- 
gage, and  is  entitled  to  enforce  it  as  such,  and  to  have  the  same 
rate  of  interest  as  the  mortgage  bore. 
11.  Effsct  of  Redbmftion  in  Such  Case.— The  effect  of  the  redemp- 
tion in  such  case  is  to  cancel  the  sale  and,  as  the  complainant  in 
foreclosure  proceedings  is  under  no  obligation  to  pay  off  the  mort- 
gage, the  payment  will  not  be  treated  in  equity  as  operating  to 
discharge  the  same.  Dodge  v.  FtUler  et  al.y  608. 
MORTOAGEOR  AND  MORTGAGEE. 

1.  MoRTQAGEB— AccouNTABiLiTT  FOR  Rents.— A  mortgagee  in  pos- 

session of  the  undivided  one-half  of  property  is  not  accountable  for 
rents  if  unable  to  lease  it  or  there  has  been  a  failure,  after  Judicious 
leasing,  to  collect  rent. 

2.  Same — Court  of  Equity — ^Use. — But  where  a  partnership  has  been 

entered  into  to  use  the  property  with  another  and  the  venture  turns 
out  disastrous,  a  court  of  equity  will  not  inquire  under  such  cir- 
cumstances whether  there  was  profit  or  loss,  but  a  fair  rental  value 
will  be  charged  over  repairs,  insurance,  etc.,  and  taxes  paid.  EngU- 
man  Trans.  Oo.  v.  LongtceU^  601. 

3.  If  the  mortgageor  is  insolvent,  the  mortgagee  may,  where  there  is  an 

unauthorized  injury  to  the  mortgage  security,  maintain  an  action 
Morgan  v.  Oilbertj  645. 

MOTION.— See  Admiralty,  1. 

MUNICIPAL  BONDS. 
1.  Municipal  Bonds— Railroad  StJBSCRiFTiON. — Where  a  town  is 
authorized  by  statute  to  subscribe  to  the  capital  stock  of  a  railroad 
company  and  is  required  to  pay  the  subscription  in  ^*  not  exceeding  *' 
six  annual  installments,  and  is  further  authorised  to  anticipate  the 
collection  of  taxes  by  issuing  *'  short  bonds  '^  bearing  six  per  cent 
interest:  ffeldy  that  the  proper  construction  of  the  act  requires  the 
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bonds  to  mature  at  a  date  not  IcHiger  than  the  assessments  of  taxes 
are  due  and  payable ;  and  that  bonds  payable  in  ten  years  and 
bearing  seven  per  cent,  interest  are  unauthorized  by  the  act. 
These  requirements  are  not  directory  only,  but  imperative,  anu 
must  be  complied  vriih  by  the  town.  Where  the  bonds  on  their 
face  show  non-compliance  with  the  statute,  there  can  be  no  bona 
fide  holder  for  value  of  such  bonds. 

2.  Same — Akticlb  2,  Section  29,  Constitution  of  Tennessee. — 
Neither  article  2,  section  29  of  the  Constitution  of  Tennessee  of 
1870,  nor  the  act  of  January  28,  1871,  chapter  60,  code  491a  passed 
to  enforce  it,  confers  any  power  upon  municipal  corporations  to 
issue  bonds  in  payment  of  a  stock  subscription  to  railroads.  The 
only  effect  of  that  act  is  to  require  a  three-fourths  vote  of  the  citi 
zens  of  the  town  as  a  pre-requisite,  and  to  designate  the  County 
Court  or  the  board  of  mayor  and  aldermen  as  the  agents  to  exe- 
cute whatever  powers  exist  in  the  particular  case.  The  powers 
must  be  found  elsewhere  in  the  statutes.  Nor  does  the  first  clause 
of  the  second  sub-section  of  tlie  act  confer  any  power  to  issue 
bonds  under  the  second  clause  of  the  sub-section  relating  to  stock 
subscriptions,  even  if  the  first  clause  can  be  held  to  authorize  in 
itself  bonds  to  be  issued  when  **  credit  is  given  or  loaned  *'  in  aid 
of  a  railroad.  Giving  or  lending  credit,  and  subscribing  stock,  are 
essentially  different. 

8.  Same— Act  of  1843,  Chapter  117,  Code  1142  et  seq.— This  act,  as 
modified  by  the  Constitution  and  subsequent  legislation,  is  the 
general  law  under  which  all  corporations  must  act  in  subscribing 
stock  to  railroads.  It  confers  no  express  power  to  issue  bonds  in 
payment  of  the  subscriptions,  and  unless  such  power  is  conferred 
by  some  other  enactment  no  corporation  can  issue  bonds  in  pay- 
ment of  a  subscription  to  capital  stock,  but  must  pursue  the  require- 
ments of  this  act.  There  is  no  statute  conferring  any  express 
power  on  the  town  of  Dyersburg  to  pay  its  subscription  to  the  Pa- 
ducah  &  Memphis  Railroad  Company's  capital  stock  in,  ten  years' 
bonds,  bearing  seven  per  cent,  interest,  and  none  can  be  implied 
from  the  authority  conferred  upon  it  by  this  act  and  its  amendments. 

4.  Same — Implied  Power  to  Issue  Bonds.— There  is  no  implied  power 
in  a  municipal  corporation  to  issue  negotiable  bonds  in  payment 
of  a  debt,  which  it  is  authorized  to  contract.  No  decision  of  the 
Supreme  Court  of  the  United  States  or  of  the  Supreme  Court  of 
Tennessee  has  so  adjudicated ;  and,  in  the  absence  of  any  controlling 
decision  to  that  effect,  this  court  holds  that  the  power  must  be  ex- 
pressly conferred,  or  necessarily  implied,  from  some  power  given 
other  than  the  bare  authority  to  contract  a  debt  for  a  particular  pur- 
pose, whether  it  be  a  corporation  purpose  or  not.  Public  safety 
requires  that  the  implications  in  favor  of  such  power  shall  not  be 
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extended  beyond  the  point  to  which  they  have  already  gone.  Bom 
fide  holders  'will  be  protected  against  the  irregular  exercise  of 
granted  authority,  but  the  authority  itself  should  not  be  created  by 
judicial  decree  upon  unnecessary  implication. 

5.  Same — Conditions  Precedent.— Where  a  bond  upon  its  face  prom- 

ises to  pay  a  sum  of  money  to  a  railroad  company  "  upon  the  ex- 
press condition,  however,  that  said  railroad  shall  be  constructed  to 
the  town  of  Dyersburg,  Tennessee,  and  have  a  depot  of  said  rail- 
road located  within  half  a  mile  of  the  court  house  in  said  town," 
it  is  a  condition  precedent  to  the  payment  of  the  money,  and  not  a 
mere  covenant  of  the  railroad  company  to  so  construct  the  road, 
for  the  breach  of  which  compensation  in  damages  is  the  remedy. 
No  holder  of  the  coupons  can  recover  on  them  without  sbowing 
either  the  perfonnance  or  a  readiness  to  perform  the  condition. 
The  bond  itself  charges  the  purchaser  with  notice  of  the  condition, 
and  it  is  he  that  trusts  the  railroad  company,  and  not  the  town. 

6.  Same— Rules  of  Construction. — It  is  a  universal  rule  of  construc- 

tion of  such  instruments  that  the  actual  intention  of  the  parties 
will  prevail  over  that  reached  by  any  technical  rules  prescribed  for 
ascertaining  the  intention.  And,  therefore,  neither  the  rule  that, 
if  part  of  the  money  be  payable  before  the  covenant  on  the  other 
Bide  is  to  be  performed ;  nor  the  other  rule  that,  if  the  promisor  has 
received  part  of  the  consideration  the  covenants  shall  be  held  to  be 
independent  of  each  other,  will  override  the  intention  manifested 
by  the  contract  that  the  railroad  should  be  built  before  the  money 
can  be  demanded.  These  rules  have  always  yielded  to  a  clear  man- 
ifestation of  a  different  intention.  The  rule  as  to  payment  by  install- 
ment does  not  apply  to  installmenta  of  interest,  but  only  where  the 
principal  is  so  payable.  The  rule  as  to  part  performance  does  not 
apply  where  the  part  unperformed  is  the  essential  consideration. 

7.  Same — Re.\80Nable  Time. — If  no  time  be  specified  for  the  perform- 

ance of  the  condition  to  construct  the  road,  the  law  implies  a  rea- 
sonable time.  And,  when  the  amendment  to  the  charter  of  the 
company  of  January  27,  1870,  chapter  49,  section  5,  required  the 
road  to  be  completed  within  seven  years  from  that  date,  this  will 
be  taken  as  the  time  within  which  the  condition  sliould  be  per- 
formed ;  the  bonds  being  dated  on  the  10th  of  May,  1873,  and  sub- 
sequent to  the  amendment  Oreen  v.  Dyenburgy  477 
NEGLIGENCE. 

1.  See  Admiralty,  10, 12, 15, 18, 19,  20,  25. 

2.  See  Admiralty,  24. 
NEW  TRIAL. 

1.  See  Evidence,  1. 

2.  Rule  ab  to  New  Trial— Failure  to  Instruct.— The  court  may 

comment  on  the  facts  in  charging  a  jury  when  done  to  aid  it  in 
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reaching  a  just  conclusion,  but  ought  not  to  assume  to  decide  the 
matter  of  fact  itself.  Where,  therefore,  an  instruction  is  asked 
looking  to  an  explanation  of  the  meaning  of  certain  words  or 
phrases,  which  call  the  attention  of  the  Jury  alone  to  such  testi- 
mony as  was  the  strongest  in  favor  of  the  party  asking  it  without 
noticing  in  any  way  the  proof  offered  by  the  other  side,  such 
instruction  may  be  properly  refused. 
8.  Sworn  Btatement— When  ak  Estoppbii— Sworn  Admission  .-—The 
distinguishing  feature  of  an  estoppel  is  that  under  no  circumstances 
can  it  be  averred  against ;  it  is  not  susceptible  of  explanation  and 
often  speaks  against  the  truth.  A  sworn  admission  may  become 
an  estoppel ;  as  it  may,  whether  sworn  to  or  not,  if  parties  act  on  it, 
or  would  be  prejudiced  by  it;  and  perhaps,  in  some  cases  where  no 
explanation  can  be  given,  and  the  party  is  caught  in  deliberately 
attempting  to  cross  himself  by  swearing  two  contrary  ways  about 
the  same  fact,  it  may,  in  one  sense,  be  called  an  estoppel  to  hold  him 
to  his  first  oath  and  not  permit  him  to  gainsay  it. 

4.  Same— Same. — But  if  made  inconsiderately  or  by  mistake,  the  party 

ought  certainly  to  be  relieved  from  the  consequences  of  his  error. 
It  would  make  a  most  odious  estoppel  to  forever  hold  a  party  to  a 
falsehood,  whether  any  one  has  been  ii^jured  by  it  or  not. 

5.  Same.— A  party  is  bound  by  his  oath,  unless  he  can  satisfactorily 

show  that  he  did  not  in  the  first  instance  willfully  make  a  false 
oath.  Semble,  that  a  man  is  never  bound  by  a  false  oath  so  that  he 
cannot  show  the  truth  as  between  himself  and  others  who  are 
strangers,  and  have  been  neither  injured  nor  prejudiced  by  the 
original  falsehood. 

6.  When  Oath  is  Acted  Upon. — ^The  rule  is  that  where  an  adverse 

party  has  acted  upon  or  been  prejudiced  by  an  oath,  though  inno- 
cently made,  the  deponent  cannot  afterwards  contradict  it.  He  is 
estopped.  But  he  is  not  precluded  from  contra  iicting  it,  unless 
other  parties  have  acted  upon  it  or  he  has  taken  the  oath  without 
mistake  or  inadvertence  on  his  part.  And  in  Tennessee,  if  he  will- 
fully swear  falsely  he  is  estopped  under  all  circumstances.^  If  he 
has  so  sworn  he  cannot  contradict  it  or  offer  proof  of  others  to. 
contradict  it.    Behr  v.  Conn.  M.  L.  I.  Co.,  692. 

7.  Suit  for  the  Infringement  of  a  Patent. — On  motion  for  a  new  trial 

defendants  offered  aflidavits  of  jurors  to  show  the  method  of  calcula- 
tion adopted  by  the  jury  with  items  of  debit  and  credit  as  allowed  in 
determining  the  verdict,  to  demonstrate  that  such  verdict  was  contrary 
to  the  law  as  charged  by  the  court,  and  unsupported  by  the  evidence. 

8.  Such  affidavits  are  not  admissible  to  show  the  mode  of  computation 

adopted  by  the  jury  to  be  contrary  to  the  law  and  the  evidence.  B. 
Chem.  W.  v.  Finnie,  459. 

9.  Verdict  rendered  in  favor  of  plaintiff,  but  judgment  delayed  because 

49 
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of  motion  for  new  trial :  Held^  tliat  on  OTerruling  the  motion  the 
plaintiff  is  entitled  to  Judgment  for  the  amount  of  the  verdict  and 
interest  from  the  day  it  was  rendered.  And  the  rule  applies  as 
well  to  actions  of  torts  as  to  those  founded  upon  contracts.  Oibion 
V.  Cin.  Enquirer^  88. 

NOTES.— See  Constitution al  Law,  1. 

NOTICE.— See  Mortgage,  6. 

OBLIGATIONS.— See  Contract,  1. 

PATENTS  AND  INFRINGEMENTS. 

1.  See  Jurisdiction,  1. 

2.  The  court  may,  on  the  hearing  of  a  cause  in  chancery  brought  to 

enjoin  the  infringement  of  a  patent,  inspect  such  patented  article, 
and  determine  from  this,  without  other  evidence,  whether  it  is  or 
is  not  the  subject  of  a  patent    Everett  ▼.  Thatcher y  234. 
8.  See  Pleading,  5. 
PARTIES. 

1.  See  Removal,  0. 

2.  See  Bonds,  6. 

PARTNERS  AND  PARTNERSHIP. 

1.  See  Fraud,  1. 

2.  Beyond  dispute,  a  participation  in  the  profits  of  a  business  is  prima 

facie  strong  evidence  of  a  partnership  in  it,  but  a  loan  to  a  person 
engaged  in  trade  on  condition  that  the  lender  shall  receive  a 
rate  of  interest  in  proportion  to  profits,  or  a  share  of  the  profits, 
does  not  of  itself  constitute  the  lender  a  partner,  nor  does  a  con- 
tract to  remunerate  a  servant  or  agent  of  a  person  engaged  in  trade 
by  a  share  of  the  profits,  of  itself,'  render  such  servant  or  agent 
liable  as  a  partner.    In  re  Ward^  462. 

PENSIONS.— See  Criminal  Law,  1. 

PLEADING. 

1.  Jurisdiction — Construction  of  Act  of  1875,  and  11th  Sectiov 

OF  JuMCiARY  Act— Citizenship.— The  mere  fact  that  the  subject 
matter  of  a  suit  has  been  transferred  for  the  purpose  of  giving   ' 
jurisdiction  to  this  court,  will  not  defeat  Jurisdiction,  provided  there 
has  been  a  bona  fide  sale  and  transfer  by  which  the  transferee  be- 
comes the  real  owner  and  thereby  the  party  to  the  suit 

2.  General  Rule. — It  is  a* general  rule  that  suit  may  be  maintained 

in  the  name  of  a  person  who  is  the  holder  of  a  negotiable  promis- 
sory note,  though  he  has  no  interest  therein,  provided  it  is  brought 
for  the  benefit  and  by  direction  of  the  real  owner. 

8.  Exception  to  Such  Rule. — But  such  rule  cannot  be  applied  when 
the  question  of  Jurisdiction  is  to  be  determined  under  the  act  of 
Congress  in  question.    Hav>ley  v.  Kepp^  177. 

4.  Foreign  Corporation — ^A  Citizen  of  One  State  Sued  as  Dkfeni*- 
ANT  who  Claims  to  bb  a  Citizen  of  Another — Service— Jcsib- 
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DICTION. — ^Where  a  foreign  citizen  (corporation)  sued  a  person  in  \he 
Circuit  Court  of  the  United  States,  and  bad  service  upon  him  as  a 
citizen  of  Michigan,  when,  in  fact,  it  turned  out  that  he  was  at  the 
time  of  such  service  a  citizen  of  Illinois:  Held^  that  the  service 
was  good,  and  a  demurrer  to  a  plea  setting  up  such  defense  was  sus- 
tained. Com.  B^k  of  Commerce  v.  Oreeriy  181. 
6.  Case  is  not  revived  unless  there  is  an  order  to  that  effect.  Action 
survives  against  administrator  where  there  has  been  an  infringe- 
ment, the  latter  being  held  as  a  trustee  for  the  owner.  AUerbury  v. 
(7t7/,239. 

6.  See  JuBiSDiCTiON,  9. 

7.  See  JuKiSDiCTiON,  10, 11, 12. 

8.  See  PRACTICE,  22. 

9.  See  Corporation,  & 
10.  See  Iia>iGTMBNT,  2. 

POWER. 

1.  Power  of  Revocation. — If  a  husband,  not  contemplating  bank. 

ruptcy,  but  wholly  free  from  debt,  convey  lands  to  his  wife,  to  her 
separate  use  free  from  his  control,  the  deeds  reserving  to  the  hus- 
band a  power  of  revocation  in  whole  or  in  part  and  a  power  of  ap- 
pointment by  deed  or  will  to  any  uses  or  persons  he  may  designate, 
and  be  become  bankrupt  three  years  afterwards — such  settlement 
will  be  upheld  against  the  assignee  in  bankruptcy. 

2.  If  it  be  omitted  to  insert  a  power  of  revocation  in  a  voluntary  settle- 

ment, this  will  be  regarded  in  a  court  of.  equity  as  a  suspicious 
circumstance. 

8.  A  court  of  equity  will  protect  a  wife  in  a  settlement  made  by  a  hus- 
band, when  free  from  debt  and  not  thereto  induced  by  fraudulent 
motives,  if  it  confers  any  benefit  on  her.  And  notwithstanding  the 
deed  may  not  contain  every  provision  that  a  chancellor  might  direct 
to  be  inserted  in  a  settlement  ordered  by  himself,  and,  moreover, 
has  in  it  reservations  which  impair  the  full  benefit  of  the  provision 
in  favor  of  the  wife,  it  will  be  sustained  if  any  substantial  benefit 
is  conferred  on  her  so  long  as  she  is  in  the  actual  enjoyment  of  the 
same. 

4.  Such  Powers  as  do  not  Pass  Under  tub  Bankrupt  Act  to  the 
Assignee. — Under  sections  5044  And  5040  powers  of  revocation  and 
appointment,  to  be  exercised  by  the  bankrupt,  do  not  pass  to  the 
assignee.  Only  the  power  to  sell,  manage,  dispose  of,  sue  for  and  re- 
cover, or  defend  the  property  and  rights,  passes.  Jones  v.  Cl\fton^  191. 

6.  See  Municipal  Corporation,  4. 

6.  See  Mandamus,  2, 8— Munici1»al  Bonds,  4 
PRACTICE. 

1.  See  Admiralty 

2.  See  Motion. 
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8.  A  party  interested  in  the  r««  in  controversy,  not  made  a  party- in  the 
hill,  may  on  his  motion,  or  petition,  he  made  a  party  hy  an'.eDd- 
ment  of  the  hill.    Se4>tt  et  al  v.  M.,  C.  <fe  L.  M.  R.  B.,  15. 

4.  Section  914  R.  8.,  which  adopts  the  practice,  pleadings,  forms  and 
modes  of  procedure  of  the  State  courts,  applies  only  to  such  as  are 
established  hy  the  stt^tutes  of  the  several  States,  and  not  to  modes 
of  procedure  established  by  judicial  construction  of  comjnon  law 
remedies. 

6.  The  Federal  courts  are  not  bound  by  the  decision  of  the  Supreme 
Court  of  a  State,  which  decides  that  mandamus  is  the  only  proper 
remedy  upon  municipal  bonds. 

6.  Qu€»re,  whether  this  section  extends  to  the  practice  prescribed  by 

rules  of  the  State  courts  of  general  application.  8ant(ford  ▼.  Portt- 
mouthy  105. 

7.  See  Injunction,  1. 

8.  See  New  Trial,  1. 

9.  See  Admiralty,  4. 

10.  See  Attachment,  1. 

11.  See  Pleading,  4,  5. 

12.  While  the  pleadings,  practice  and  forms  in  the  Circuit  and  District 

Courts  should  conform  as  near  as  may  be  to  the  practice  in  the 
State  courts,  yet  a  commissioner  of  the  United  States  may,  as  ao 
officer  under  the  State  law,  take  the  verification  of  all  necessaiy 
papers  in  order  to  procure  the  aiVest  of  the  defendant  FftUon  t. 
Oilmore,  280. 

13.  See  Admiralty,  22. 

14.  A  party,  who  is  unable  to  give  security  for  costs,  may,  notwithstand- 

ing, prosecute  his  suit  if  he  make  an  oath  that  owing  to  his  poverty 
he  is  unable  to  give  security,  and  a  respectable  attorney  shall  cer- 
tify that  he  has  examined  the  grounds  on  which  it  is  proposed  to 
bring  suit,  and  is  of  opinion  that  it  possesses  merit,  and  that  the 
plainti  ff  is  entitled  to  a  recovery.    Bradford  v.  Bradford^  AdnCr,  280. 

15.  See  Mandamus,  1. 

16.  JroGMENT  BY  Depattlt— WffiEN  Set  Aside.— Judgment  by  default 

will  not  be  set  aside,  unless  the  defendant  can  show  that  he  was 
guilty  of  no  negligence  in  suffering  the  judgment,  and  has  a  meri- 
torfous  defense. 
The  Rule  as  to  a  Stay  ov  Proceedings  where  Jitdgment  has 
BEEN  Rendered  in  Another  State  and  Suit  Brought  IIerb 
UPON  it. — If  the  plaintiff  can  get  no  execution  on  his  judgment  in 
the  other  State,  by  reason  of  a  supersedeas,  the  court  may  well  be 
asked  here  to  stay  proceedings,*  unless  it  appears  to  have  been  a 
useless  appeal  or  writ  of  error,  in  which  case  the  stay  may  he 
refused.  The  rule  in  England  and  here  is  the  same,  which  is  not 
to  stay  proceedings  where  a  suit  is  brought  upon  a  Judgment,  on- 
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•less  that  Judgment  has  been  appealed  from  and  a  supersedeas  has 
been  procured. 
The  practice  in  England  and  America  as  to  stay  of  executions  and 
suits  on  judgments,  AiHy  discussed.    Daw»<m  v.  Daniel,  301. 

17.  Res  Adjtdicata — ^Practice — Motion. — An  application  was  made 

for  a  tend,  ex.,  which  was  resisted  by  affidavits,  in  which  it  was 
attempted  to  be  shown  that  there  w^  an  abandonment  of  a  levy. 
This  was  not  a  trial  on  the  merits,  and  does  not  prevent  th«  insti- 
tution of  other  proceedings  by  bill.    Steen  v.  Daniel^  (note,)  810. 

18.  See  Removal,  8. 

19.  See  Receiver,  1. 

20.  See  Bokds,  5,  6,  7. 

21.  See  Crim.  Law,  8. 

22.  The  plaintiffs  dismissed  their  suit  voluntarily  after  the  defendant  had 

filed  a  plea  of  set-off,  which  is  permitted  under  the  statute  in  Ten- 
nessee :  Held,  that  the  defendant  may  proceed  on  such  plea  as  plain- 
tiff, and  that  the  cause  will,  in  such  event,  be  tried  as  if  in  the  first 
instance  he  had  sued  on  his  counter  claim.  Meyer^  WetM  4k  Co,  ▼. 
QatenSy  559. 
28.  See  Corporations,  6. 

24.  See  Recoonizance,  1,  2. 

25.  See  Railroads,  4. 

26.  Discreditinq  One's  Own  Witness. — ^Where  one  reads  the  deposi- 

tions of  a  witness  on  the  trial  of  fi  cause,  he  vouches  for  the  cred- 
ibility of  the  one  testifying.  He  is  not  absolutely  concluded,  as 
courts  recognize  the  possibility  of  surprises  in  such  matters.  He 
may  show,  if  he  can,  by  other  witnesses  that  the  facts  are  not  as  de- 
posed to;  but  he  will  not  be  permitted  to  impeach  the  reputation 
for  truth  or  credibility  of  his  own  witness. 

27.  Same. — Nor  will  the  couit  permit  such  party  by  argument,  based 

on  the  assumption  that  such  witness  is  interested  against  him  and 
dishonest,  to  destroy  the  effect  which  the  law  requires  the  court  to 
give  the  evidence  as  against  the  party  offering  it,  when-  voluntarily 
adduced  by  such  party.  If  believed  at  the  time  to  be  false,  the 
deposition  should  have  been  withheld.  Tareney  v.  TumeVy  735. 
RAILROADS. 

1.  Railroads  and  Express  Companies. — ^Railroads  are  qvasi  public 

institutions.  They  are  authorized  to  facilitate  and  not  to  control 
or  force  ftom  legitimate  and  natural  channels,  or  hinder  or  obstruct^ 
the  business  of  the  country. 

2.  Duty  to  Carry  for  Express  Company. — ^The  duties  and  office  of 

railroads  and  express  companies  are  widely  different  and  wholly 
distinct  The  first  was  created  to  furnish  motive  power  and  to 
receive  and  carry  such  freight  as  is  appropriate  to  such  a  mode 
of  transportation.    But  it  was  never  contemplated  that  they  should 
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carry  money  or  such  valuable  articles  as 'required  special  care  and 
attention  during  their  transportation.  Much  of  the  service  rendered 
by  express  companies  and  appropriate  to  their  functions,  is  not  by 
law  imposed  on  railroads.  They  were  not  created  to  do  an  express 
business,  are  not  suited  to  such  service,  and  possess  no  legal  capacity 
to  engage  in  it;  nor  can  they  legally  refuse  to  carry  for  complain- 
ant and  extend  to  its  messengers  and  agents  all  facilities  hitherto 
furnished. 

8.  Common  Cabribrs. — As  common  carriers  railroads  are  as  much 
bound  to  carry  for  another  common  carrier  as  they  are  to  carry  for 
other  persons,  and  the  carriage  of  such  goods  is  in  the  strict  line 
of  railroad  duty. 

4  Estoppel. — Where  defendant  for  a  long  time  acquiesced  in  com- 
plainant's right  to  have  its  freight  so  carried  by  it^  as  an  express 
carrier,  it  is  estopped  from  exerting  its  authority  to  exclude  it  now; 
(not  admitting  its  right  to  do  so,  however,  in  any  event)  Dinamort 
V.  Z.,  C7.  c6  X.  jB'y  Co.,  etc,  673. 
RECEIVER 

1.  PROPEBTY  IN  Hands  of  Receiver — Suits  Against — Injured 
Party — His  Remedy. — A  receiver  represents  the  court  There  can 
be  no  interference  with  money  or  property  in  his  possession  with- 
out the  permission  of  the  court  appointing  him.  Being  an  officer 
of  the  court,  he  is  entitled  to  its  protection.  He  can  do  nothing  ex- 
cept as  he  is  authorized  by  the  court,  and  when  in  possession  of 
money  or  property  under  the  orders  of  the  court,  it  is  a  contempt 
of  court  to  disturb  his  possession.  But  an  injured  party  is  not  with- 
out remedy.  He  may  apply  to  the  court  having  custody  of  the 
property  or  fund  for  appropriate  relief;  and  upon  such  application 
he  will  be  permitted  to  go  before  a  master  or  sue  in  a  court  of  law. 

3.  When  the  Constitutional  Right  of  a  Trial  by  Jury  May  Be 

Claimed. — ^The  constitutional  guaranty  securing  trial  by  jury  does 
not  extend  to  chancery  courts.  It  embraces  "  suits  at  law  "  only. 
Courts  of  chancery  are,  and  always  have  been,  invested  with  the 
prerogative  of  deciding  facts  as  well  as  law  in  cases  pending  before 
them. 
8.  Wrongs  CoMPiiAiNED  of  —  Torts. — ^Where  the  wrong  complained 
of  is  a  tort,  an  action  at  law  would  be  the  proper  remedy  if  there  is 
any  one  capable  of  being  sued.  But  a  receiver  is  not  personally 
liable  for  a  tort  committed  by  a  railroad  operated  under  his  direc- 
tion as  receiver.  And  the  court,  whose  officer  he  is,  cannot  be  sued 
without  its  consent. 

4.  Petitioner  Seeking  Relief  in  This  Court  for  a  Tort  Commit- 

ted BY  A  Railroad,  Operated  by  a  Reoeiveb — Juby  Rbfused.— 
Petitioner  in  a  case  of  tort,  committed  by  receiver's  road  is  com- 
pelled to  seek  redress  here  or  forego  all  relief.    He  will  be  required, 
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01)  coming  here,  to  pursue  his  remedy  according  to  the  practice 
prevailing  in  this  court.  The  court  ma}'  in  its  discretion  call  in  a 
jury,  or  invoke  the  assistance  of  a  master,  or  take  such  other  steps 
for  a  judicial  ascertainment  of  facts  as  it  may  regard  most  appro- 
priate in  the  particular  case.  But  all  this  rests  in  the  judicial  dis- 
cretion of  the  court  When  this  court  acquires  jurisdiction  by 
reason  of  foreclosure  proceedings,  it  can  fully  administer  all  need- 
ful remedies.  Where,  therefore,  petitioner,  as  administrator,  asked 
for  a  jury  to  assess  damages  for  the  killing  of  his  wife  by  a  railroad 
80  operated,  the  same  was  refused  properly,  because  not  deemed 
necessary  by  the  court.    Kennedy  v.  /.,  C,  db  L.  B»  B.  Co.,  706. 

RECOGNIZANCE. 

1.  Defease  to  Sci.  Fa.  —  Recognizance — Sdfticienct  of  Bond. — 

Defendant  gave  a  recognizance  to  appear  and  answer  a  charge  for 
passing  counterfeit  money,  which  was  forfeited :  Held,  that  he  could 
not  afterwards  assert  by  way  of  defense  to  »ei,  fa,  upon  such  recog. 
nizance  the  fact  of  the  indictment  being  defective.  The  law  in 
Tennessee  is  that  where  a  bond  or  recognizance  would  have  been 
good  at  common  law  it  will  be  deemed  in  any  proceeding,  where 
the  question  may  be  raised,  a  sufficient  statutory  bond. 

2.  Whebs  Clekk  Takes  Bond  on  Day  that  Coubt  Sitb— Prbsump- 

TiON. — Bail  bond  was  executed  before  the  clerk,  who  wrote  at  the 
proper  place,  **  signed,  sealed  and  acknowledged  and  approved  by" 
himself.  There  was  nothing  in  the  reeord  to  show  that  the  defend- 
ant was  brought  before  the  clerk  for  examination  and  bail  as  a  mag- 
istrate. It  did  appear,  however,  that  the  court  was  in  session  that 
day :  Held,  that  the  presumption  was  that  the  bond  was  taken  by 
the  clerk  under  the  direction  of  the  court,  and  that  while  courts 
have  an  inherent  power  to  take  recognizances,  clerks  can  do  so 
by  virtue  of  statute  only.    U,  8.  v.  Evane^  605. 

REDEMPTION.  -See  Mortgage,  11. 

REMOVAL. 

1.  The  act  of  March  8, 1875,  does  not  entirely  repeal  section  689  of  the  ' 

United  States  Revised  Statutes,  which  relate  to  the  removal  of  causes 
from  the  State  to  the  Federal  courts.  Third  subdivision  of  section 
689,  which  relates  to  suits  between  citizens  of  the  States  in  which 
they  are  brought  and  citizens  of  other  States,  is  not  inconsistent 
with  the  provisions  of  the  act  of  March  8, 1875. 

2.  Taking  the  act  of  March  8, 1875,  and  provisions  of  third  subdivision 

of  section  689  together,  the  result  is:  First,  that  no  citizen  of  a 
State  in  which  a  suit  is  commenced  can  remove  it,  except  by  filing  a 
petition  either  before  or  at  the  term  at  which  it  might  first  be  tried. 
8.  That  if  there  be  a  suit  between  a  citizen  of  the  State  in  which  it 
is  brought  and  a  citizen  of  another  State,  the  latter  may  remove  it 
by  petition  if  filed  at  any  time  before  trial  or  final  hearing,  on  mak- 
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ing  an  affidavit  of  prejudice  or  local  inflaence — such  as  will  pre- 
vent a  fair  trial  from  being  had. 

4.  The  law  does  not  favor  the  repeal  of  statutes  by  implicaticm.    The 

two  must  be  such  as  that  they  cannot  be  reconciled.  Cooke  v.  F'ord 
and  Arnold  J  22. 

5.  The  act  of  filing  in  a  State  court  a  petition  for  the  removal  of  a  case 

to  the  Circuit  Court  of  the  United  States  is  no  waiver  of  a  fraud  in 
procuring  service  of  process. 
Accordingly  where  property  was  fraudulently  decoyed  within  the 
Jurisdiction  of  a  State  court  and  seized  upon  a  writ  of  replevin, 
and  the  defendant  at  once  removed  the  case  to  a  Federal  court,  and 
moved  to  set  aside  the  service  of  the  writ :  Heldy  the  motion  did 
not  come  too  late.    Moynahan  v.  Wilson^  130. 

6.  Where  there  are  several  defendants,  to  entitle  a  non-resident  to  remove 

a  cause  to  the  Circuit  Court,  there  must  be  a  controversy  wholly 
between  him  and  the  plaintiff,  so  as  in  effect  a  final  decree  would 
settle  the  whole  case.    Tyler  v.  Hagerty^  257. 

a 

7.  Parties  seeking  (o  remove  causes  to  the  United  States  courts  must 

comply  strictly  with  the  provisions  and  conditions  presented  by  the 
statute,  and  any  material  omission  will  be  fatal  to  such  removal. 
The  petition  for  removal  must  be  filed  at  the  term  at  which  the  case 
can  be  first  tried  and  before  trial  thereof,  and  not  after  such  term. 
Wilcox  db  Qihhe  v.  FoUett,  263. 

8.  Removal — Pro  Confesso  no  Bar. — ^A  pro  eonfeseoy  taken  by  com- 

plainant at  return  term,  does  not  operate  to  prevent  the  removal 
of  a  cause,  under  the  act  of  1875,  into  the  Federal  Court. 

9.  Ikdispensable  Party — Trxtbtbe  Not  Such. — The  Jurisdiction  of 

the  court  cannot  be  defeated  because  the  plaintiff  cannot  obtain  full 
relief  by  the  suit  brought  as  to  all  parties  against  whom  relief  may 
be  needed,  but  only  when  it  cannot  be  had  against  a  non-resident 
defendant  without  the  presence  of  some  resident  defendant,  whose 
presence  is  indispensable. 

10.  Removal  of  Causes — Case  in  Judgment. — ^Where  a  citizen  of  Ten- 

nessee  filed  a  bill  in  equity  against  an  insurance  company,  char- 
tered by  Missouri,  to  cancel  certain  policies  of  insurance,  loan  and 
interest  notes,  for  an  account  of  premiums  and  dividends,  and  to 
enjoin  a  sale  of  his  land  under  a  deed  of  trust  given  to  secure  the 
loans,  and  the  trustee  was  a  citizen  of  the  same  State  with  the  com- 
plainant: Held^  that  the  cause  was  removable  as  a  controversy 
wholly  between  citizens  of  different  States,  and  that  the  trustee 
was  not  an  indispensable  party.    Chester  v.  Wellford,  Ml. 

11.  Removal  ^p  Causes— Indispensable  Parties—Separable  Con- 

troversy—Act  March  3,  1875,  18  St.,  470— Rev.  St.,  §  63»— 
C1.0UD  ON  Title — ^Trust  Deed  to  Secure  Debt — Practice  as  to 
Parties.— The  Federal  Courts  have  no  Jurisdiction,  by  removal 
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from  a  State  court  of  a  bill,  to  remove  a  cloud  from  the  title  of  the 
plaintiff,  where  the  trustee  in  a  deed  of  trust  to  secure  a  debt  and 
the  creditor  secured  have  been  made  parties  defendant,  they  being 
citizens  of  another  State ;  and  the  defendant  in  possession  whose  title 
is  attacked  and  who  executed  the  deed  of  trust,  is  a  citizen  of  the 
same  State  as  the  plaintiff.  There  is  in  that  case  no  such  separable 
controversy  between  the  plaintiff  and  the  non-resident  defendants 
as  can  be  wholly  determined  between  them,  whether  the  Jurisdiction 
by  removal  be  claimed  under  the  act  of  March  8, 1876,  18  St.470,  or 
that  of  1866,  Rev.  Stat.  §  639. 
12,  Same — Ejectment  in  a  Court  of  Equity— Bill  to  Remove  Cloud 
— Jxtrisdiction. — It  is  one  of  the  peculiarities  of  the  equitable 
Jurisprudence  of  Tennessee,  that  a  claimant  of  land  out  of  pos- 
session may  file  a  bill  in  equity  to  remove  the  deeds  of  an  adverse 
claimant  in  possession  as  clouds  on  his  title;  but  whether  a  Federal 
Court  of  equity  could  maintain  such  a  bill  may  be  ■  doubtful.  The 
question  is  not  raised  in  this  case.  It  might  result  only  in  a  re- 
pleader on  the  law  side  of  the  court  as  an  action  of  ejectment,  and 
not  defeat  the  Jurisdiction  entirely.  Steinkuhl  v.  Torky  876. 
18.  A  cause  cannot  be  removed  to  the  Federal  Court  under  the  act  of 
1875  unless  the  citizenship,  required  by  the  act,  existed  at  the  time 
of  the  commencement  of  the  suit  in  the  State  Court.  Bawle  v. 
Phelps,  471. 

SALVAGE. 
1.  From  proceeds  of  sale  of  vessel  salvage  is  to  be  paid  in  preference 
to  prior  claims  for  seamen's  wages. 

3.  The  schooner  got  aground  in  the  Detroit  river,  when  the  parties  ex- 

cepting to  commissioner's  report  got  her  off,  claiming  the  service 
as  that  of  salvage,  and  entitled  to  rank  claims  for  towage  and  mate- 
rials furnished.  The  Athenian,  84. 
8.  Salvage  Compensation. — Where  the  District  Court  allowed  one- 
third  of  the  value  of  a  cargo  for  salvage  services  which  did  not 
consume  more  than,  or  a  little  more  than,  half  an  hour's  time  of  a 
tug,  it  was  set  aside  on  appeal  on  the  ground  of  its  being  exorbitant 
and  excessive ;  the  amount  of  $750  being  deemed  reasonable,  and 
which  sui;n  was  adjudged  to  the  salvors. 

4.  Rule  on  High  Seas  not  Same  as  on  Riybrb. — Salvage  compensa- 

tion in  cases  arising  on  the  high  seas  cannot  be  safely  followed  in 
cases  arising  on  the  western  rivers,  as  the  peril  of  life  is  generally 
much  less.    Mattingly  v.  Bales  of  Cotton,  288. 

5.  Salvaqb — Allowance. — ^The  court  will  not  allow  the  whole  net 

proceeds  in  the  registry  as  compensation  to  the  salvor,  even  when 
his  actual  expenditures  exceed  the  amount  of  the  fund,  except  .in 
cases  where  the  owner  abandons  the  property  and  neglects  to  re- 
claim it  by  appearance  in  the  suit 
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6.  Bame— Same— Case  in  Jitdgmbnt. — ^Where  tiie-  proof  showed  that 

a  sunken  yessel,  after  being  raised,  was  worth  $1,700,  but  being 
sold  pendents  lite  she  brought  only  $79^;  and  the  libellant  actually 
expended'  $568.95,  under  circumstances  which  would  ordinarily 
haTe  justified  an  allowance  of  one-half  the  prope^y,  the  court 
allowed  only  one-half  the  net  proceeds  in  the  registry. 

7.  Same — Loss  by  Deprbciatiok  in  Value. — A  salvor  must  bear  his 

share  of  the  loss  by  depreciation  in  value.  He  is  wh  modo  a  joint 
owner,  and  in  the  absence  of  an  express  contract,  he  cannot  recover 
on  any  theory  of  a  debt  due  either  by  the  owner  or  the  property, 
with  a  lien  to  be  satisfied,  at  all  hazards,  to  the  fUll  extent  of  the 
proceeds  in  the  registry.    The  Carl  Schurt^  890. 

SET-OFF.— See  Practice. 

TAXATION. 

1.  Taxation  of  Shares   op    National  Bank  Enjoined— Bank  a 

Proper  Party,  When. — To  a  bill  in  equity  a  bank  is  a  proper 
party  complainant  when  it  is  sought  to  enjoin  the  collection  of  a 
tax  upon  its  shares  assessed  against  its  stockholders,  if  it  appears 
that  the  bank  would  be  subjected  to  a  multiplicity  of  suits  and  its 
business  be  interfered  with,  its  stock  be  depreciated  and  its  credit 
impaired. 

2.  Grounds  of  Injunction  in  Such  Cases. — ^An  ii^niictionmaybe  had 

to  stay  the  collection  of  a  tax  on  personal  property,  if  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of  suits,  or  where  the 
law  authorizing  the  tax  is  invalid. 

8.  Rate  op  Taxation  on  National  Bank  Shares. — Where  different 

rates  of  taxation  are  imposed  under  the  laws  of  a  State  or  municipal 
government  upon  different  classes  of  moneyed  capital,  it  is  not 
lawful  to  tax  the  shares  of  National  banks  at  the  highest  rate  im- 
posed upon  any  class,  regai'dless  of  the  proportion  which  that  class 
bears  to  other  classes ;  nor  is  it  confined  to  the  lowest  rate  upon  any 
class.  And  where  different  rates  of  taxation  are  imposed  upon 
different  classes  of  moneyed  capital  the  rate  of  taxation  on  Na- 
tional bank  shares  should  not  exceed  the  rate  imposed  upon  shares 
in  State  banks. 

4.  Difference  of  Taxation — Rates. — ^The  banking  capital  of  Ken- 
tucky paid  only  fifty  cents  per  share  as  a  tax.  One  of  the  State 
banks  was  located  in  Paducah  whose  capital  exceeded  that  of  all 
the  National  banks  there :  Held^  that  an  ordinance  which  imposed 
a  tax  of  $1.05  per  share  nominally  on  all  banks,  but,  from  the  pay- 
ment on  which  the  State  banks  had  been  adjudged  exempt,  was  an 
unlawful  discrimination  against  the  National  bank,  and  invalid. 

J5.  Further. — Where  otiier  moneyed  capital  was  also  taxed  $1.05  but 
a  reduction  to  the  whole  amount  of  the  owner^s  indebtedness  was 
to  be  made  before  the  assessment,  and  no  such  deduction  was 
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allowed  where  the  capital  consisted  of  National  bank  shares,  the 

tax  upon  such  shares  was  declared  inyalid. 
6.  Double  Taxation. — It  was  further  held  that  as  the  value  of  the  real 

estate  held  by  the  bank  was  not  deducted,  it  was  subjected  to  double 

taxation,  and  the  tax  was  invalid.    City  Nat  Bank  of  Paducah  v. 

Paducfih  et  ah,  61. 
TAXES. 

1.  See  Mandamus,  5, 6. 

2.  See  Construction  op  State  Laws,  3,  5, 10. 
WARRANTY.— See  Insubance,  1. 
WITNESSES. 

1.  The  travel  fees  of  witnesses  attending  in  court  from  distances  beyond 
the  reach  of  a  subpoena,  cannot  be  taxed  against  a  losing  party. 
The  mileage  of  witnesses  attending  from  out  of  the  district  and 
more  than  one  hundred  miles  from  the  place  of  trial,  can  be  taxed 
only  for  one  hundred  miles.    Mass.  L»  I.  Oo.  v.  Fisher^  (note,)  593. 
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